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SCOPE
A study of helicopter warfare and the relevance

of international law as it pertains to the tactical
use of amed hslicopters,
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FOREWORD

During the last decade, the helicopter came of age
on the battlefields of Vietnam. Its successes in mili-
tary operations have firmly established the importance
of 1ts role in modern warfare, Future wars, whethsr
conventional or otherwise, will undoubtedly utilize
the helicopter as a vehicle of war,

Although technology has raplidly advanced helicopter
capabllitles, both as troeop carriers and as devastating
weapons of war, too little concern has been paid to the
law governing tactical operations. Incidents such as
the alleged "Mylal massacre," however, furnish loud
reminders of the law which silently lords over the
combatant,

As an ex-armed helicopter pilot and a lawyer, I am
fearful that the law governing helicopter operations 1is
net always well understood by the men involved in the
planning and execution of airmobile operations. This is
due in part to the fact that the present regulations
governing hostilities are stated in broad, general prohi-
bitlons, without clearly stating the underlying princi-
ples which give depth and usefulness to these rules,
This thesis is offered as caveat to the bravest men I
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know and as guldance to those men who may have occasion

to sit in judgment of thelr actions.

James F, Price
April 1970
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PREFACE

fgince the right of the Parties to the conflict to
adopt means of lnjuring the enemy is not unlimited,
they shall confine their operations to the destruction
of his military resources, and leave the civilian popu-
Tation outside the sphere of armed attacks." Interna-
Tional Committee of the Red Cross, Draft Rules for the
Limitation of the Dangers Incurred by the Civilian
Population in Times of War, 1956, Article 1., (Emphasis
Supplied,)
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I. INTRCDUCTION

A, TdE PROBLEM

The primary objective of the law of war is to confine
destruction to military objsctives angd resourcss, s0 that
the civilian populace is left as much outside the combat
arena as possible.l The problem is how to meaningfully
apply the law so as to fulfill this objective within
the context of helicopter warfare. Past experience dic-
tates that this objective is difficult to meet, For ex-
ample, it 1s estimated that the Vietnamese civilian popu=-
lation has suffered one million casualtiss since 1965,
300,000 of which are dead.2 What part of these casual-
ties 1s due to armed helicopter operaticns 1s impossible
to determine,

Some of the underlying causes of civilian casualties

due to armed helicopter operations, however, are detectable,

1. International Committee of the Red Cross, Draft
Rules for the Limitation of the bangers Incurred
by the Civilian Population in Time of War, at
Article 1 (1958) (Hereinafter referred to as
LCRC Draft Rules); ef, U,3, Dep't of Army
Field Manusl Wo, 27-10, The Law of Land Warfare,
at para, 2 (1956) {Hereinafter referred to as
FM 27-10}).

2. The Washington Post, December 3, 1969, Section A
at A20, cols, 1-2,

-1~



First and foremost is the fact that neither Hague law
nor the Geneva Conventions have expressly prohibited
attacks on non-combatants, The vagueness of the law

in this matter insufficiently protects the human per-
son, Who is in fact left to the mercy of his attacker's
conscience which varies wlth the individusl, depending
upon his education, expsrience, training and surroundings.
For example, one psychiatrist, while commenting on the
"Mylal massacre," has explained that, Msome men can
withstand stress and restrain their killings to accept-
able targets, OCthers cannot,...under battle stress,

you will often find a minority filled with generalized,
overwhelming hate and rage...."3 It is submitted that
international law must be lmplemented to provide defini-
tive standards and guidelines to fighting men,

Second 1s the fact that armed helicopters are capa-
ble of mass destruction and killing, Their firepower,
high speeds and maneuverabllity make them the most im~
posing weapons in the Army aresenal, This weapon of war

1s entrusted to a few select men tc use appropriately

3. The Washington Post, December 7, 1969, Section A
at All4, col, 1, quoting Dr. Harvey Resnik, State
University of New York at Buffalo.
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within the law, When the law is va-ue, these men are
left to make rational, objective and instantaneous de-
cisicns without overstevplng the norms of humanity. Some
men are capable of deoing so, and some men are not,

Third 1s the fact that guerilla warfare is fought on
a battleiield without frontlines, where it is impossible
to tell frienc from foe. Although tnis is a common prob-
lem in mocern warfare,u the Vietnam war is perhaps thne
filrst war where tne Amsrican fightinzg man has had to
squarel” iface tnis problem, This problem has bred infi-
nite lear and frustration, which results in combatants
being unable teo distinguish the killing of innocent
clvilians from the killing cf the enemny,

Fourth is the fact that since 1961, enemy gunners
have shot down over 1,335 helicopters,5 ana total keli-

% In 1969, one heli-

copter losses number nearly 3,500,
copter was downed on the average of once in every 3,600

hours flown.7 These facts have produced an atmcsphere

by, Id,, (citing the use of women and children oy Israel-
ites asainsgt the Sritish, the Alzerisns asainst the
french, and tne Yemeni agsainst the Saudi Aravisns).

5. The D:=ily Progress, Cctober 2, 1%09, Section A ab
Al, col, 1,

6, Id., March 21, 1670, Section A at AlC, cols, 3-4,
7. The Army Times, Septemoer 17, 1909, at 10, cecls, 1-5,
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where pilots are prone to overresact to battlefield
ccenfrontations,

These factors nave resulted in a situation in which
violations of the laws of war are difficult to separate
from lawful ascts, thereby rendering the laws of war
relatively unenforceanle, For example, a fincer of facst
may know that a number of clvilians have been killed by
armec helicopters; but he may be unable to adequately
determine whether, under the law of war, they were killed
as a result of lawful or unlawful action, or by accident.8

The aifficulty of properly classifying these inci-
dents can be 1llustrated by two incidents waich occurred
in the fall of 1%69, resulting in the deatis of twenty-
one civilians anc the woundin. ol twenty-two cthers, pe-
cause, according to the gunship pilots, they were "dressed
in black and .reen clothes sixiler to viose wocrn by the

9

Vietcong," and were "attempntino to evaoe," 3uch inci-

dents are cormmenplace in Vietnam and generally are

3, The Daily Progress, March 15, 1970, Section A at Al,
cols, -6, (citinz tweo incidents of Americar csunships
aceclcentally killing and wounding 7.3, troops and
Vietnamese c¢ivilians because of an "apparent failure
in the firing systenm™),

9. The Washington Fost, September 26, 1¢6%, Section A at
Al, cols. 3-5,
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punished, if at%t all, by non-judicial punishment.lo Other
reported acts are so abhorrent and despicable that they
are unlikely to be deslt with by any action short of a
general court-martial, as, for example, the throwing of
prisoners of war from alrborne helicopters in order to
intimlidate other witnessing prisoners into providing
intelligence information or suffer a similar fate, Such
a violation of international law was recently alleged
against an unidentified hnelicopter crew.l1

Finally, it bears mentloning that helicopter opera-
tions are complex, complicated maneuvers which provide
ample opportunity for human error. For thls reason,
responsible commanders, judge advocates and investiza-
ting officers must be thoroughly familiar with the facets
of armed helicopter operations which have a bearing on
the problem of separating a violation of the law of war
from a lawful sct or tort, Some of these factors will
be briefly examined in the remainder of Part I.

B, THE sVOLUTION OF THL ARMED EELICQOPTER

The armed helicopter 1s perhaps the most versatile

and devastating weapon in the Army arsenal, Its enviable

10, This information is based on interviews with United
States judge advocates who have been in Vietnam,

11, The Daily Progzress, November 30, 1969, Section A
Elt Al’ COlS. 7—80
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record of performance in Vietnam has conclusively estab-
lished its military value in guerilla warfare - a factor
whnich no doubt will leac to its use in the defense of
new emerging nations, which are most susceptible to ter-
rorist activities and counter-insur:ency operations,

Moat astounding, thouch, is the fact that the heli-
copter has reached 1its present peak of military impor-
tance in a short span of ten vears, Although airmobiliby
existec as a concept in the 1950's, it failed to stir
the actlve interest of military planners until the latter
rart of that decade; and the result of their planning
was not fully realized until the early 60!s,

Due credit for the armec helicopter must be given
to the French, wno pioneered its use in Nerth Africa in
the mid-50ts, Their success evidently roused the imapi-
nation cf many high-ranking military personnel, who had
the foresight to form an experimental company in 1956.12

The inltlal armament systems were then Improvised
from weapons in the existing military inventory, which
could be affixed to the helicopters, They were, st best,
awkward and primitive by today's standards, As an ex-

ample, the C0H-13 helicopters, of Korean War fame, afi'ixed

l2, B, Lockwood, Evolution of the Armed HSelicopter, U.S.
Army Aviation Digest, 33 (Nov. 1%563),.
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two .30 caliber machine guns to their skids, The machine
guns had to be cocked befors they could fire, and re-
cocked when they misfired, This was accomplished by
using small oxygen bottles, which emitted compressed air
charges through a hose, forcing the machine gun to cock
1tself, Besides fighting the system to get it to work,
the pilot used a grease pencil mark on the plexiglas
bubble as a front signt, iis eyes and head acted as

the rear sight, When everything was working perfectly,
firing accuracy was medlocrs at best,

Other nations became interested in armed heli-
copters in the 50's, notably U,.S$.S.R. and West Germany,
It was the advent of the United States'! participation
in Vietnam, however, that vaulted the United States to
the top as a hellicopter power, By 1961, cargo helia
copters were utilized 1n Vietnam, They were outfitted
with machine guns and rockets, which afforded a slight
degree of self-protection, After suffering extensive
helicopter losses, the concept of gun escort aeli-
copters for troop assaults was developed to curb the
danger to cargo ships, By Cctober, 1962, the now famous
Utility Tactical Transport companies (JTT) were de-

pleyed te Vietnam to assume this role.13

13. Id. at 34,



In order to supply pilots for the armed helicopters,
the Army devised the so-called "Tizer" prosram at its
primary helicopter school at Fort Wolters, Texas, T'nrough-
out 1962 and 1963, berinning flizht classes were cividea
into either the tactical or car.o programs,., The tactical
pregrac amountea to a limltea, accelersatea course of
training in low-level flying and macnine gun firing,

In 1563, the Army began its first major move to
airmobility by activating the 1lth Air Assault Division.
Yor nearly two years, the dlvision was trainec and tested
in airmebile concepts. In 1965, it was renamed the First
Cavalry Division, Airmobile, and deployed to 3outh Viete
nam, waere it has compiled one of the finest combat re-
cords in military history.

In the years since 1965, the 10lst Airborne Divi-
slon has been converted to an airmobile division, and
numerous helicopter ccempanies have been Formed and be-
come part of the First Aviation Brigade., These units
have brought the total number of combat helicopters in
Vietnam to around 3,500,%%

The acdition of these helicopters has siunificantly
changed the complexion of the Vietnam war, Effective

vertical eavelopment, resupply, med-evac, command and

1y, The Daily Progress, supra note 3,
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control, intelligence gathering, and close fire-support
have all been phenomenally improved. This has been
made possible througzh the rapid response of technology
and industry to provide a satisfactory machine, and
the outstancing performance and courage of the men who
fly the machines into combat,

C. TIHE PILOT

"The Army aviator flying the Vietnam skies today
1s the youngest in the history of the war, but perhaps
more lmpressive 1s the fact that in spite of hnis youth,
he is careful and he is good.“l5 Many of the pilots
are in their late teens and sarly twenties who are sent
cdirectly from flight school to Vietnam., The great major-
ity of them spend two of their first three years out of
flight school in combat,

Gunship pilots are trained either at speclally es-
tabllishecd gunnery schocls or by their unit instructor
piiots, although some familiarization training is con-
ducted during flight school, Besides flying the machine,
the sunship pilot must be the master of several other
talents,

The most important of these talents is marksman-

ship. The pilot must be a master at firing machine suns,

15, The Army Times, November 12, 1569, at 17, cols. -5,
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Zrenades and rockets, He must understand the character-
istics of the various rounds and the effect of rance
determination, altitude, airspeed, relative wind, cross-
wind disversion, and turnins errors on his firing accura-
cy. He must constantly be aware that even minute errors
in these adjustments will result in tarzet misses and the
possibility of killing Ifriendly or civilian personnel.

A secona Important skill which must be mastered
is the ability to exvertly read a map, and positively
identify and separate friendly and civilian forces from
tne enemy. Finding and orienting himself on the map
and ground at speecs in excess of 100 knots is only
part of his job., A pllot must additionall; know the
position of friendly persounrel on the ground, their
mission, and the position of adjacent friendly personnel.
This infermation will usually be available to him in
the missicn briefing; but when it is not, he must make
these determinations with the aid of the supported
unit, or risk striking the wrong targets.

A third important skill to master 1s the avility
to continuously monitor and effectively communicate
on several radio channels simultaneously, BRBesides
the air-to-ground channel with the supported gzround
unit, the gunship pilot may alsc monitor an air-to-
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ground channel with nis company operations, ana an
air-to-air channel with the members of his fire team.
Acditionally, he will monitor and give instructions to
hig crew over the inter-com, In the heat of battle,
it is extremely easy to e confused 2y the unending
chorus of call-signs and Instructions rouring torocugh
his headset. Confusion, however, is not a luxury
afforded him,

A Tourth skill which must be developed by the
pilot is the abillity to guickly adapt ané orient nim-
self to a constantly changing tactical situation,
O0ften, for example, he will be only orne of the sup-
porting elements, He will be forced to £it himself
in-between supporting artillery, mortars, ana jet
strikes, not to mention eneuy Iires such as rockets
and mortars, Adaditionally, the pilot must constantly
adjust to changing weather, such as rain and fog, and
the limitations placed on his effectiveness by the
terrain and night, Even at night, though, when the
cifficulty of his job is compounded immeasurably, a
pilot must remain cool-heacec and objective, C(bviously,
self~contrel is no e=2sy task when things pezin to zo
wronz, Without self-contrel anc discipline, however,
he is completely ineffective,
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D, THE "GUNSHIP®

The most highly armed gunship in the Army 1s the
AH-1G (Huey-Cobra). Unlike its predecessors, the UH-1
A, B, and C model "Huey's", the Cobra was purposely
designed as a gunship, Its configuration is a sleek
36-inch wide fuselage, and it features tandem seating
with the pllot sitting behind and zbove the gunner,

It can attain speeds of up to 190 knots in a firing
pass,

Affixed to the Cobrat's chin turret, is the xM-28
armgment system, which can mount either two high rate of
fire machine guns (mini-guns), or two high velocity
grenade launchers, or one of sach, Armament racks
are affixed on either side of the aircraft, They carry
either 7,62 mm automatic gun pods capable of firing
4,000 rouncs per minute, or a seven- or nineteen-nod
rocket launcher capable of firing 2,75-inch rOc:kets.lb
The characteristics of each weapons system studied
separately 1s awesome,

l, The Grenade Launchers

The grenade launchers fire a yO mm round at the

16, Cobra Firepower Bolstered, U. S. Army Aviation
Digest, oL (Aug. 1960).
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rate of L425-450 rounds per minute., Each round is made

of rectangular wire wrapped around an explosive, On
impact, the wire breaks into several hundred fragments.l?
The rounds are extremely effective against massed, en-
trenched, or bunkered perscnnel, Their effective casu-
alty racius 1Is five meters, The system is extremely
accurate and has been known to have been accurately

Tired into enemy trenches within 15 feet of besieged
frisndly trocps,

2., The Rocket Launchers

These launchers fire 2,75-inch rockets electroni-
cally, Rockets can be fired gingularly, in pairs, or
in salvos., They explode on impact or, in the air, when
a proximity fuse is used, The rocket propels three
basle types of warheads, The standard round is a ten-
or twelve-pound high-explosive warhead, Itrhas an
effective casualty radius of ten meters, A second
type warhead carries a white phosphorus explosive, The
Wwanite phosphorus provides both an incendiary effective
on buildings and bunkers, and is extremely demoralizing
against enemy personnel, The third and newest warhead

1s the beehive, It contains small flechettes, which

17. E. Prokosch, "Conventiocnal" Killers, The New
Republic, 18 (Nov., I, 1969).
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look similar to inch-long flnishing nails, with four
18

fins welded on 1ts blunt end, The flechettes are ex-
tremely effective in dense undergrowth and can report-
edly rip off tree branches and literally nail a victim
to a tree.19

Rockets are subject to many ballistic variables
and are therefore not as reliable as either grenades
or mini-guns, They are seldom fired in extremely close
proximity to friendly troops.

A newly developed milti-weapon fire system, desig-
nated as the stabilized optical sight (30S), was recently
accepted by the Army to use in conjunction with the
firing of the mini-guns and the grenade launchers, It
enables "the helicopter gunner to track and accurately
zero in his weapons on staticnary and moving targets."20
The firs control system utilizes a ruby laser range-
finder, helmet sizht, digital computer, and weapons
panel.zl For night firing, anothsr new system contains

an imagze intensification unit which presents an imaze to

18, 1d.

19, 1d.

20, The Army Times, November 12, 1969 at 36, cols. 1-5,
21, 1id.
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the cockpit which is almost "as bright as day.“22 These
systems are a far cry from the grease mark on the cock-
plt windshield, which, incidentalily, still remains for
use as an emergency sight,

5, THE TACTICAL USx CF GUNSHIPS

l. General
The first documented use of gunships in Vietnam

23 1In the bastle,

occurred on 22 July 1963 at rho Binh,
the newly arrivec UTT platoon was utilized to disrupt
an enemy ambush of the 33rd Vietnamese Ranger Battal-
ion, Seventy-five enemy losses were attributed to the
gunships, which engaged the enemy at close range and in
close proximity to the friendly troops. The enemy had
previously "hugged" close to the friendly troops during
airstrikes and artillery barrages, usually going un-
scathed; out this tactic failed to hamper the effective-
ness of the devastating gunship firing,

Thousands of simlilar battles have since been fought,

but the vasic tactices have generally remalned unchnanged,

Generally, two gunships worx together as a [ire team.

22, The Army Times, September 17, 1969, at 36, cols, 1-2,

23, K. Hertel, Direct Fire Support, {(Helicopter Stvle),
U.S, Army Aviation Digest, 2 {Aug, 1963),
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Larger numbered teams are employed when the mission
requires them, Single gunships are sslcdom, if ever,
used on pre-planned fire missions.

2., The 7ire Team

The simple fire team consists of a lead ship and
& wingman, All command decisions are made by the lead
ship, although the wingman assists in navigation ana
tercet identification, The winzman acts as "insurance™
for the lezd ship as tne firins passes bezin, He is
primarily responsible for firing under the lesad ship
at the bottom of the firing run, thereby pinning the
enemy cown and preventing them from shooting at the
leaa ship as it turns away from the tarcet, The lead ship
then makes a rapid turn to do the same for his winiman,

3. Aerial Rocket Artillery

The two airmobile divisions, the First Cavalry
and the 10lst Airborne, each ~ave & battalion of
gerial rocket artillery (ARA). The battalion con-
sists of 39 helicopters, twelve of which are Cobrats,
and 27 of which are H-1C's (the Huey predecessor to

the Cobra).eu Basic armament for the Huev's is the

2y, W, Mullen, Aeriasl Rocket Artillery, U,S. Army
Aviatlon Digest, 18 (Dec, 1963).
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XM~-3 rocket system, which carries forty-elght 2.75-
inch rockets per system, which gives each ship the
approximate firepower equivalent to a battalion of
105 mm howitzers,2>

Depending upon the gize and nature of the tar-
get, from two to twelve ARA gunships are employed
in a manner similar to the simple fire team; but they
have the versatility with the larger formations to
attack abreast, in trail, singularly, or on multiple
targets at the same time,

L. Target Identification

The most difficult part of the fire mission is
finding and positively identifying the target, Rice
paddies have a way of all loocking alike, as does dense
jungle undergrowth and wooded areas, Many methods
have been devised to find and fix the enemy, and they
vary f rom unit to unit, One method which has proven
extremely effectlve, especially when the enemy 1s in
close proximity to the friendly troops, is as follows:
As the lead aircraflt nears the friendly position, the
ground ccmmander throws out a smoke grenade, and the

lead pilot verbally identifies the color. Then, the
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ground commander directs the lead alrcral’t from tne
smoke to the enemy positlion by direction and distance,
The l1ead pllot then overflys the target and drops a
smoke grenade on what he believes to be the tarzet,

If the ground commander verifies the smoke as belng on
target, the wingman opens fire, Bscause of the con-
figuration of the Ccbra or the danger involved, many
units have substituted a single markin: rocket on
target, in preference to overflylng it. Overfllying the
target, however, provides acditional safety to the
friendly ferces and civilians, The lead ship can also
be furnished fire support on the initial pass by the
ground troops, and nis wingman is in a position to
immediately fire on the target. UH=-1C "Huey" gunships
have the additional protection of door gunners, who sit
on either side of the helicopters in open doorways.
They are extremely effective at detecting enemy posi-
tions and providing suppressive machine gun fire,

5. The Target

The Vietnam countryside is divided into military
sectors for control and the designation of military
responsibility, These arecas are important to the armed
helicopter pilot, because he must know wnat commanders
can glve him clearance to fire, Commanders are assigned
clearance authority over tactical areas of responsibility
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{TACOR) or within an area of operations (AQ). <Clearance
may be granted in advance of a planned mission, or by
request, When the clearance is sranted in advance, the
tarzet area is desiznated as a specified strike zone,

Other areas may be assigned a status by the com-
mander, For example, he may aesliznate an aresa as a
no fire zone, or a pre-cleared firing zone, which until
recently hac been called a free flre zone, Pre-cleared
firins zones are areas sexclusively occupied by the enemy,
because tne civilian populace has been removed, or be-
cause they have never occuried the area., Helicopter
pilots are generally free to fire in these areas at sus-
ricicus activity, without rec=iving prior permission, as,
for example, smoke appearing out of the trees from proba-
ble cooking fires, or the actual sighting of campfires
or armed personnel,

The most strenuous contrcls are placed on armed
helicopter fire intc populated areas. For all practical
purpcses, helicopters may not iire on populated areas
unless they vecome lezitimate military objectiv-:a-s.26

Even then, extreme caution has to be exercised. The

26, The subject of military objectives is presented later
In this theslis under the hea’ing of THE MILITARY
CBJEZTIVE TE3T,
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site of the Mylal incident, for example, was a military
objective and was classified as a "permanent free fire
zone."27 Intellicence reports had estimated that the
L48th Vietcong Battalion, numbering from 250-230 men, was
in the hamlet known as Mylai u.gd The attack was crcered
at a time wnen it was thought that the wemen anc children
would be zone to a nearby market, Subsequent events have
proved that the intelligence information concerning the
presence of the enemy and the absence of the women and
children was erroneous, The lesson to be learnec by

the military from this incident 1s that intelligence
information is 23 infallible as the human beings whao
deduce 1it, Moreover, the Mylal ineident will lon. re-
main a frustration to military decision makers, inclucing
armed helicopter pilots, because it represents the poten-

tial result of any assauvlt on a populated area,

27. The Washington Post, December ©, 1969, Secticn A at
A3, ccl, 2, quoting the then Company Commander, Cpt.
srnest L, Mealina, wno was in charze of the March 16,
1-68, assault on Mylai L,

28, 1d., at col, 3,
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II, THz RULES OF INTERNATIOHKAL LAW
APPLIED TO ARMED HELICOPTER OPERATICNS
A, GENERAL

International law is "the body of legal rules which
apply between sovereign states and such other entities
as have been granted international personality.“29 When
hostilities break out between sovereign states, the law
of war controls the conduct of the warring parties. (odi-
fied international law is the formal expression of world
customs, When the codiflcation is formalized by a treaty
or convention wahich the United States is a party to, the
treaty becomes the suprems law of the land, as lonz as
it is not contrary to the Constitution, and is not later
modified by congressional action, As the supreme law of
the land, it 1s operative without a declaration of war,

The law of land warfare, as expressed by Field
Manual 27-10,30 originates from the Hague Convention IV

ol October 18, 1907.3l The regulations annexed to this

29. G, Schwarzenberger, A Manual of International Law,
3 (3réd ed, 1952),

30, ™M 27-10, supra note 1,

31, Hague Convention IV, Respecting the Laws and Customs
of War on Land and Annex, 18 October 1907, 36 Stat.
2277,)2295, T.S. No, 539 (Annex hereafter cited
as HR).
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this convention are an expression of the principles of
warfare, These underlying principles have been expressed
as follows: First, is the principle of military neces-
sity, which 1s defined as the "right to apply the amount
end kind of force which i3 necessary to compel the sub-
mission of the enemy with the least possible expenditure

of time, life, and money.“32

A second principle is human-
ity, "which forbids the employment of all such kinds and
degrees of violence as are not necessary for the purpose
of war.,"33 Third is the principle of chivalry, "which
represents a quality of forbearance, a holding back from
the ultimate in warfare, which has enabled the restraint
of law to be clamped on the practices of civilized war-
fare, in contradistinction to the unrestrained excesses

of sheer s&wus:w.ger'},f.“BJ+ Fourth is the doctrine of propor-
tionality which requires that "loss of 1ife and damaze

to property must not be out of proportion to the mili-

tary advantage to be gained."35 These principles are

32, M, greenspan, The Modern Law of Land Warfare, 314
(1659).

33, Id. at 315

3y, Ié. at 316,

35. FM 27-10, supra note 1, at para. 41,
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incorporated by Articles 22 through 28 of the regula-
tions, which make up the section on hostilities, The
articles which are directly applicable to the tactical
use of armed helicopters are Articles 22, 23(c),{e),(g),
25, 26, ang 27,

In 1923, a commisslon of jurists attempted to codi-
fy rules to govern air warfare, The rules were not
formally adopted, but they are a significant reference
for any future attempt to codify separate air warfare
rules,

Without a separate body of rules to govern the
conduct of alr warfare, it is generally asserted that,
since air warfare is only a separate means of conducting
hostilities, as opposed to a separate activity in and
of itself, it is subject to the general rules of war-

fare.36 Field Manugl 27-10 apparently accepts this view,

in that 1t states that it "concerns itself with the
rules peculiar to naval and aerial warlare only to ths
extent that such rules have some direct bearing on the

activites of land forces."37 Tt i3 submitted that

36, J.uSpaight, Alr Power and War Rights, 220 (3rd ed,
1947) .

37. M 27-10, supra note 1 at para, 1,
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armec¢ helicopter operations are s overned by the rules
of land warfare, since tiney are conducted almost ex-
clusively in direct or general support of land forces.

The general rule governing the ccnduct of hostili-
tles is stated in Article 22:

The right of belligerents tc adopt

means of énjuring the enemy is nct un-

limited,3
From this baslic rule are derived the rules which protect
the enemy combatants and the civilian population from
indiscriminate warfare. The general principle expressed
by Article 22 is that sovereign states may only use
accepted means of warfare, as established by general
customs, These customs are formally expressed in the
remaining mentioned articles,

In zddition o the expressed re ulations, the
Preamble of Ilague Convsenticn IV provides,

«...in cases not included in the regulea-

tions,...the inhablitants and the belliger-

ents remaln under the protection and the

rule of the principles of the law of na-

tions, as they result from the usagzes eg-

tablished among clvilized peoples from the

laws of humanity, and frcm the dictates of
tne public conaclence,37

38. HR, supra note 31, at Article 22,

39. Id., at Preamble, (Emphasis added.)
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This provision, known as the de Martens-Clause, arguably
subjects combatants to the full force and sanction of
the laws of humanity.uo If in fact the authors of the
convention intended the clause to constitute a source

of law, rather than merely providing for the retention
and preservation of any pre-existing rules of warfare,
one is still left to determine what the laws of humanity

permlt or prohibit.ul

Despite this inherent difficulty
of attempting to ascertain what is or is not a war crime
by laws of humanity which are ever changing, and which
are formulated in the elusive public conscience, the
de Martens-Clause adds great strength and depth to the
laws of warfare,

In the remainder of Part II, the laws of warfare

2 Although particular

will be incividually examinec .
emphasis has been placed on the application of these

laws to armed hellicopter operations in Vietnam, similar

40, Roling, The Law of War and the National Jurisdic-
tion Since 1945, II Hague Requell 350 (1960},

L1, Id. at 352,

L2, This author wishes to recognize and recommend Raby,
Bombardment of Land Targets--Military Necessity
and Proportionallty Interpellated, April 1960,
{unpublished thesls presented to the Judge Advo-
cate General's School, U,S, Army), which thoroughly
examines the existing laws of war as they pertain
to the bombardment of land targets,
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situations will no coubt be faced in more conventional
warfare,

B, ARTICLE 23(c), HAGUE REGULATICONS

This article provides for the protection of the
wounded and surrendering personnel, It Iincorporates
the principles of humanity and chivalry in expressly
providing that,

eesalt 1s especially forbidden to kill

or wound an enemy who, having laid down

his arms, or having no longer bthe means of

gioifﬁgnce, has surrendered at discre-

An armed helicopter pilet 1s often directly con-
fronted with the application of this rule, particularly
when he is involved in search and clezar operations in
or near villazes and hamlets, Usually, ground forces
are flown into positions surrounding these villages,
Part of the troops remain fixed in blocking positions,
and part move into and through the populated area search-
ing ror enemy personnel, Armed helicopters are utilized
in a reconnalssance and security role, They fly in or-
bit around the ground personnel and attempt to detect

enemy activity.

Invariably, some villaze perscnnel will attempt

43. HR, supra note 31, at Article 23(c).
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to evade the search and clear force. Armed helicopter
crews usually dstect them running through cleared areas,
swimming rivers, or attempting an escape by boat. Tney
are generally visibly unarmed, not in uniform, and will
stop only temporarily when warning sticts ere fired across
their patn by the gunship,

If the individual does ralse his arms or indicate
that he chooses to surrender, Article 23(c) requires that
he must be allowed to do so, However, if he continues
to evade, as is usually the case, the pilot must ceter-
mine whether his suspicious actlivity is the act ol =
civilian who is outsice the sphere of armed attack, or
1f he 1s, in fact, an enemy cuerilla who may legltimately
be shot, Tt 1s submitted that the shooting of unarmed,
evading personnel in these siltuations would constitute a
violation of’ the principles of humanity and chivalry, as
well as Article 23(e), which prohibits the use of weapons
to cause unnecessary suffering., Such action is alsc
expressly prohibited by Article 23{c) when the inaivid-
uals are temporarily stopped.,

The principle of humanity would mandate that firing
on the escapees be necessary to the purpose of war., The
purpose served by their deaths, in this instance, is to
prevent escape and curtail them, if they are in fact
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Vietcong, from causing future harm to friendly troops.
If, in fact, the individuals were positively identified
as enemy personnel, the use of force to prevent their
escape would be justified; but here, positive ildentifica-
tion is lacking, All the piloct knows ig that usually
evading personnel are Vietcong, and that the personnel
are dressed like Viefccng, and that they fail to stop
wnen warned, If the pilot shoots them, and they are
later identifiecd as civilians, he has violated the princi-
ple of humanity, for he hias used force to kill persons
whose deaths did not serve a legitimate purpose of war,

Similarly, the principle of chivalry requires a
measure of soul-searching, It requires that the pilct's
actions be honorable. Killing the individuals when there
is a possibility that they may be civilians would be dis-
honorable, whereas capturing them would noct, If no means
of capture are available, then the individuals must be
allowed to escape,

The obvious argument is that such a rule allows the
enemy to take advantage of his adversary's forebearance
in these types of situations, This argument overlooks
the full scope of internatiocnal law, By requiring that
the Individuals either be captured or allowed to escape,
the law compels the commander to plan for and provide
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a means of capture to aveid lesing this military acvan-
tage, If the commander chcoses to lose this advantage
by failing to provide the means {or capture, then gunship
crews can cdo no more than filre warning shots at the indi-
viduals, This result removes the burden and danger of
making the wrong decision from the nelicopter pilet, and
accomplishes the purpose of the laws of war by preventing
the spread of abusive practices and indlscriminate killings.

Probably the most difficult test of this rule would
occcur when an armed helicopter spots one or several enemy
troops stancding in a clearing, indicating an intent to
gsurrender, The pllot 1s both aware of the government
program encouraging enemy troops to surrender or defect
without consequence, and the fact that the surrendering
personnel may be a decoy fer an ambush, It is submitted
that the pilot may nct fire on the surrendering enemy
rersonnel, unless he determines for certain that ne is
flying into a trap, If he has any doubts, his only
alternative, 1f he 1s unable to effect capture, is to
let the personnel go unharmed and settle for a report to
nis headquarters,

The rule expressed by Article 23(c) "lays down the
dividing line beyond which violence may not be offered
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to an e.enexny.."mL Its application is less meaningful when
applied to air warfare than it is in close combat, but

it remains a forceful reminder that armed helicopter

crews cannot exercise a right to kill which is any grester
than land forces,

C. ARTICLE 23(e), HAGUE REGULATIONS

This article provides that,

eseelt is especially forviddsn to employ

arms, projectiles, or material cglculated

to cause unnecessary suffering,
This rule, based on humanitarian principles, has a dual
effect., It not only forbids the use of illegal weanons,
it forbids the use of legal weapons in e manner which
causes unnecessary suffering as well,

No armament system employed by helicopters has

been declared an illezal weapon. TFleld Manual 27=10

states that Article 23(e) does not apply to explo-
sives used in ",,..rockets....and hand grenades,"u6
although the International Ccrmittee of the Red Cross

has taken the view that nigh-velocity rockets should

Iy, M., Greenspan, supra note 32, at 317,

45, HR, supra note 31, at Article 23(e).

L6, FM 27-10, supra note 1, at para. 34(b).
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be prohibited.u7 Without question, rockets, gZrensaces
and flechettes Iinflict great suffering, but Department
of Army policy is to interpret this rule "in light of
the practice of states in refraining from the use of a
civen weapcm."""8 No effective weapons of war are included
in the short list of illegal weapons, which include
M ances with barbed heads, irregular-shaped bullets, pro-
jectiles filled with glass, the use of any substance on
bullets that would tend unnecessarily to inflame a wound
inflicted by them, and the scoring or the flling off of
ends of the hard cases of bmlle’c:&;."’"‘9

It is submitted that Department of Army policy in
determining what are and what are not illegal weapons
relieves the helicopter crew from similar responsibillity.
Certainly, in thils age of nuclear warfare, it 1s extremely
difficult to conceive of a helicopter weapons system which
would be illegal per se, if, in fact, atomic weapons are
not illegzal under International law,

The pllot is very much involved, however, in the

7. International Cormittee of the Red Cross, Memo-
randun on "Protection of (Civilian Populations
against the Dangers of Indiscriminate Warfare",
Annex at para. 3, 19 May 1967 (with Annex).

48, FM 27-10, supra note 1, at para, 3L(Db).

Lo, Id.
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question of whether or not he has used a legal weapon in
an illezal manner, or, in other words, to cause unneces-
sary suffering, Since unnecessary suffering is undefined,
the pilot is once again forced to turn to the underlying
principles of war for guldance, namely the principle of
military necessity and the doctrine of proportionality.

The principle of military necessity recognizes the
combatant's right to use necessary force, and limits
this right to force which will compel the submission of
the enemy, without causing excessive expendltures in
time, life, or money. Basically it requires that the
pilet act reasonably,

The doctrine of proportionality mandates a similar
requirement by demanding that loss of 1life and property
destruction not be disproportionate to the expected mili-
tary results, For example, it would be disproportionate
for a pilot to assault an entire village or hamlet for
the sake of killing one enemy soldier,

The force of these principles and Article 23(e),
therefore, is to cause the pilot to pre-consider his
use of weapons to determine whether unnecessary suffering
may result, As a practical matter, however, the pilot
is seldom in a posltion to propsrly adjudze these con-
siderations, It is nearly impossible for him to
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accurately judge the effectiveness of his marksmanship

while flying at great speeds in tight maneuvers., Further,
he usually only sees the trees, bunker, or natural ob~

Jects which make up the target, and not the enemy personnel,
This is not to say, however, that circumstances do not

arise when a pilot can accurately measure his effectivensess.,

Similarly, the pilot faces a nearly impossible prob-
lem in trying to select weapons to cause the least amount
of suffering, The weapons systems are designed for rapid
fire and maximum dispersion, and are all equally destruc-
tive quantitatively. Because of locad limitations and
weight capabllities, only a limited amount of each type
ammunition may be carried, Often, it is necessary to
expend the entire load, For these reasons, the pilot
usually has limited selectivity over the type weapons
to employ,

Nevertheless, Article 23(e) is meaningful in mission
planning and execution because of its insistence that
weapons be used only in a reasonable manner, By so
doing, it effectively limits wanton destruction and
k1lling,

D, ARTICLE 23(g}, HAGUE RECULATICNS

This article expressly provides for the safeguarding
of enemy property, both public and private, It expressly
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states,
cesolt 18 especially forbicdden to destroy
or selze tne enemy's property, unless such
destruction or seizure be imperatively de=-
manded by the necessities of war,50
This article is further extended by Article 53 of
Geneva Convention IV, 194%, which expresses a similar
prohibition governing the conduct of occupying forces,
Fleld commanders are left with the determination

of what property must be destroyed or seized, Thils

determination is guided by the Field Manual 27-10 defi-

nition of mlilitary necessity, which 1s stated as being,
e.eo.that principle which justifies those
measures not forbidden by international law,
which are indlspensable for securing the sub-
mission of the enemy as soon as possible.5
The standard which governs military necessity 1is reason-
ableness.52 In other words, when enemy property is
gseized or destroyed, when 1t was unreasonable or unneces-
gary to do so, Article 23(g) is violated, The standard

of reasonableness is applied to prevent the willful and

wanton destruction of property when it 1Is not required

50, HR, supra note 31, at Article 23(g).

51, FM 27-10, supra note 1, at para., 3a,

52. M. Greenspan, supra note 32, at 279,
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to secure the "submission of the enemy as soon as pos-
sible."53 This standard was Judicially tested at Nurem-
berg, where many war criminals were convicted of the
"wanton destruction of cities, towns, or villages;."slL
Clearly, property which lies outside the scope of
Article 23{g) is that which constitutes a military ob-
jective, This view was supported by Article 24 of the
unadopted Hague Rules of Air Warfare, which listed specific
military objectives which were subject to aerial bombard-
ment, For example, military forces, military works, and
military establishments or depots were llstec as legiti-

55 The Hague Rules of Alr Warfare further

mate objectives,
defined a military objective as being "an object of which
the destruction or injury would constitute a distinct
military advantage to the belligerent.“56

Armed helicopter crews are in very little danger
of violating Article 23(g) as long as they engase mili-

tary objectives such as hostile forces, enemy positions,

53, M 27-10, supra note 1, at para. 3a.
54, M. Greenspan, supra note 32, at 279.

55. Hague Rules of Alr Warfare, at Article 244 (2),
(1923) (hereafter cited as HRAW),

56, Id. at Article 24 (1).
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bunkers or encampments, wherever found, with those
"measures,,...which are indispensable for securing the
submission of the enemy as soon as possible."s7 This
principle recognizes the basie limit placed on the
belligerent by Article 22, as reinforced by Article 23(u):
"that belligerents refrain from employing any kind or
degree of violence which is not actually necessary for
military purposes and that they conduct hostilities with
regard for the principles of humanity and chivalry.“58
Further, the doctrine oi proportiocnality applies to pre-
vent acts of destruction which are out of proportion
wlth the object of the assault, that is, to capture,
wound, or kill the enemy,

Collectively, these principles act to prevent wanton
killing and destruction., For example, an unwarranted
use of incendiary rockets or zrenades might occur when
mini-gun fire would have sufficed to cause the sub-
mission of the enemy., Similarly, a violabtion of Arti-
cle 23(g) might occur when tne enemy is located in one
section of a village, and the entire village is assaulted,

As long as the helicopter pilot has good reason to

57. FM 27-10, supra note 1, at para. 3a.
58, 1Id.
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believe that the enemy is spread around the entire
village, or that the use of incendiaries or srenades
1s reasonably or imperatively necessary, he cannot be
faulted.59 Only his wanton destruction of enemy property
1ls blameworthy. The penalty for wanton destruction of

60

enemy property is the payment of compensation,

E, THE MILITARY OBJECTIVE TEST

The military objective test embodies a subjective
thought process whereby commanders evaluate the essential
characteristics of the object they intend to assault or
destroy to determine if it belongs to the catezory of
objectives generally recoznizec to have military impor-
tance, If 1t does, and its destruction or injury fur-
nishes a military advantase to the attacker, it quali-
fies as a military objective, (lassification as a
military objective does not zive free rein to the
attacker, however, since the conduct of the assault is
still governed by the rules and principles of the law
of war,

The military objective test is gensrally derived

59. (Cf., Downey, The Law of War and Military Necessity,
Am, J, Intt'l L, 262 (1S53},

60, HR, supra note 31, at Article 3,
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from dagzue Convention I1IX, 1907,61 the Hague Rules of Alr
Warfars, 1923,62 and the general bombardment practices
of World Wars I and II., Hague Convention IX prohitited
the vombarding of undefended ports, villages, cdwellings
and buildings,63 but it carveda out an exception for
"military works, military or naval establishments, depots
of arms or war material, workshops or plants which could
be used for the needs of the hostile fleet or army, and
ships of war in the harbour-.“élL These exceptions were
considered necessary because naval forces, unlike land
forces, are unable to occupy or destroy such objectives,
unless they bombard them.65

The military objective test was applied to aerial
warfare by the Hague Rules of Air Warfare, 1923, which,
though never adopted, Were prob.ubly instrumental in
spongoring its general, alithough centroversial, uss

during World War II, Article 2l of the rules defines

61, Hague Convention IX, The Land Warfare Regulations
and the Naval Rombardment Convention, 1907, (Here-
inafter cited as Hague IX).

62, HRAW, supra note 55, at Article 2,

63, Hague IX, supra note 60, at Article 1,

oL, Ic., at Article 2,

65. J. Spaight, supra note 36, at 220,
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a military objective as "an object of which the cestruc-
tion or injury would constltute a distinct military
advantage to the belligerent." The article then sets
out examples cof speciiic objectives wnich qualify as
type military objectives, With only slight modifica-
tion, the Department of Army has acopted these examples

of objectives in Field Manual 27-10, which provides:

Factories producing munitions and mili-

tary supplies, military camps, warehouses

storing munitions and military supplies,

ports and railroads being used for the

transportation of military surplies and

other places devotea to the support of

military operations or the accommocation

of troops may also be attacked and bom-

barded, Zven though they are not ae-

fended.6

To i1llustrate the use of the military objective
test, consider the following hypothetical situaticn,
A military commander is assignecd the mission to destroy
an enemy force and 1ts base of operations which lies
within a small Sroup of hamlets in Vietnam, The enemy
force is estimated at several hundred men, and the
area i1s defended with mines and booby-traps known to
be gset by women and children. Crders are given to

burn houses, blow up bunkers and tunnels and kill the

livestock, Intelligence further indicates that the

66, FM 27-10, supra note 1 at para, L0,
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area has been in the exclusive control of the enemy
force for a considerable time, and they are not expected
to give 1t up without a fight,
The military objective examples would squate such
an area to a place "devoted to the support of military
operations or the accommodatlion of troops.," Therefore,
the commander must objectively determine whether a mili-
tary advantaege will be zained by the destruction or
injury of the place, If none is offered, the place is
not a valid military objective. If, however, as here,
the partial or total destructicn of the cbjective pro-
vides the distinct advantage of eliminating the present
and future threat of an area as an enemy haven, the
object of tne attack becomes a valid military objective,
The planning and conduct of the attack will be
governed by the principles and rules of war, Ffor ex-
ample, although complete devastation has been ordered
in order tc deny the enemy a base of operations, a
commander must make a sood faith determination of whether
the loss of life and property will be disproportionate
to the expected military advantage.67
In the hypothetical, the complete devastation of

enemy property and livestock has been cordered. In

67. FM 27-10, supra note 1, at para. L1,
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such a situatlon, there 1s limitless potential for harm
te the civilian populsce, Although there is evidence
that customary internaticnal law recognizes the lawful-
ness of killing eivilians who are within or are in close
proximity to military objectives,68 the commander should
consider measures by which clvilian losses can be reduced
to a minimum, for example, the lack of preparatory fires,
assaulting at a time when the women and children are
usually at market or in schocl, giving a warning,69 cr
issuing orcers not to fire on or in the area of unarmed
personnel,

Many Vietnam military operations have neen planned
and conducted on the basis of intelligence information
similar to that stated in the hypothetical. On somse
cccaslons the expected enemy force has failed to materi-
alize, anc the military commander finds himself facing

T0

non-combatants, When this occurs, the reason for
uging force vanishes with the ever slusive combatant,
As can readily be seen, the military objective

test offers no panacea to tne military commander, since

60, ICRC Draft Rules, supra note 1, at Article 6,
69. See HR, supra note 31, at Article 26,
70. The Washington Post, supra note 27, at cols, 1-5.
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it relies entirely on accurate and timely intelligence
information, The test is 2ven more difficult for helie
copter pilots to apply, since they must rely on waat

the grouna commander believes to be true about an
objective, or evaluate the objective independently,

When a pilct is involved in this latter course of ac-
tion, he must Intelligently evaluate all the circumstances
Known to him, and select the most reasonable course of
actlon available to nim, If it is later determined

that he acted unreasonazly, he runs the risk of 2eing
charged for indiscriminately killing oivilians,Tl or
causing wanton destruction of pronerty, or both, for
which he may suffer the imposition of military punishment.

@, ARTICLE 25, i +J/& REFULATIONS

This article provides that,
The attack or bombardment by what-
ever means of tewns, villages, cwellings
or building§2wbich are undefended is
pronibited,
This prohibition was designed to protect non-comba-
tans, by removing t hem from tne sphere of permissible

armea attack in frontal warfare, A guestion arises as

to what constitutes an undefended place, Tracitionally,

7l. The Washington Post, supra note G, at cols, 3-5,
72. HR, supra note 31, at Article 25,
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"open cities" were considered to be undeiended, that is,
cities which cculd ve freely entered oy the enemy, with-
out encountering opposition; but wmocern warfare has
created a need to reccensider this position, This is due
to the basic contradiction causec by the principles of
war law anc¢ the modern concept of total war., For ex-
ample, the principle of military necessity requires no
violence be exercised unless it is necessary and serves

a purpose cf war, Obviously, the ciltlies in an a_ ressor's
homeland are not open cities, out thelir zeneral destruc-
tion would not be in accordance with the principles of
military necessity. Cn the other handa, the totality

ol modern warrare envislons the destructicn of military
objectives, wnerever they are icund, The obvious com-
promise is to modify Article 25 ny the military objective
test, which results in the present Department of Army
pollicy te allow precision bombardment of cefendsd places
and military objectives irrespective of whether their
locality nas a means of defense./3 1In this regard,

Field M¥anual 27-10 lists the Icllowin. as defended

places:

a, a fort or fortified place,
b, a city or town surrounded by detached
def'ense positicns which is considered

73. FM 27-1C, supra note 1, at para., 40,
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jointly with such defense positions as

an indivisioble whole,

c. a place which is occcupieda by a com-

batant military force or throagh which

such a force is passinz, The occupation

of such a place by medical units alcne

is not ﬁufficient to make it g defended

place.7

Tactical helicopter operations in Vietnam typically
present numerous occasions for considering the applica-
tlon of Article 25. Generally, all villages are con-
gidered tc be undefended; but they are nevertheless
mentally regarded as possible enemy locations, HMany
pilots have experienced the sound of small arms Iire
directea at them as they pass over "friendlvy" villages,
even those clese to United States encampments, For
these reascns, the air space in which small arms fire
is partlicularly effective has been labeled the "dead
man's zone," When helicopters are forced into this
zone, either toc land, or hecause of bad weather condi-
tions, they are often confronted oy sniper fire.

EBxperience has taught that snipers often fire on
helicopters in the attempt to provoke a return ol fire
ontoc dnnccent villagers., The sniper _enerally fires a

stort ourst of I'ire and guickly disappea-s into a pro-

tective foxhole, Cobviously, a decisive response by a




hellcopter crew can result in the deaths of many non-
combatants, together with massive destruction of
property,

The presence of an armed sniper causes the immunity
of Article 25 to be lifted, thereby opening the entire
villaze to attack or bombarament, By applying the mili-
tary objective test, however, only the sniperts location
becomes "a place devoted to the support of military
operations," rather than the entire village, Under both
Article 25 and the military objsctive test, then, the
pilot may legitimately return fire; but his target is
confined to the sniperts location under the military
objective test, Further, his response is governed by
the other rules ana principles of the law of war, Since
pilots must make an instantaneous decision in these situ-
ations, this writer recommends that they be advised that
they may legitimately return sniper fire from "undefended"
places when,

1. 1T is necessary for their own self

derense, and

2, the sniper or snipers' position is

pesitively ldentified, and

3. suppressive fire can be returned

wWwithout disproportionately endangering

the rest of the civilian populsaticn,

In other situations, when armed helicopter fire is

utilized on towns, villages, dwellings, or buildings,
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in direct support of ground assaults, ., unship pilots
must strictly observe the military objective test con-
siderations, together with the rules and principles of
the laws of war, In particular, they must take all
avallaole precautions to avold causing unnecessary
sufferinz, wanton destruction of property, and dispro-
portionate harm,

G, THo DCCOLxIND CF PRCPORTICHALITY

This doctrine can be simply stated as the require-
ment that,

loss of 1ife anc damage to property must

noct be out of proportio?Sto the military

acvantage to be gained,
Its mancate 1s applicable wnen attacking or bombarding

a defencded place or a military objective.76

Its pur-
pose is to protect persons and property from sxcessive
acts of violence, by requiring the attacker to refrain
from acts which provide no corresponding military
advantaze,

The doctrine of proportionality is applicable toth
to the planning and execution phases of armed helicopter

assaults., The planner is required to carefully consider

whether the contemplated actlion is justified in light

75. FM 27-10, supra note 1, at para, 41,
76.

B
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of the anticipated results, and whether the measures
used are necessary to the accomplshment of the mission,
After due consideration, he may decide to limit the use
of certain armament systems, or to totally eliminate

the use of funshlps, He should consider the use of a1l
possible alternatives which will accomplish the mission
with less loss of life and property destruction. For
example, if a combat assault is planned in the near
vroximity of a populated area, the planner might decide
to use a smoke screen to shield the air landings of com-
bat troops, or the use of temporary incapacitating agents
such as tear gas, rather than using armed helicopter
preparatory fire; or, he might decide to restrict tne
use of rockets to certaintargets, or restrict the type
warhead to be emploved,

The mission commander can consider other alterna-
tives, such as using sunsghips only for retaliation, or
only to Ily security, Whatever his decision, as long
a8 it is made in good faith andg conscientiously, he has
complied with the doctrine of proportionality. This
assumes, of course, that his soo0d faith determination
ls reasonable in light of all the circumstances known
to him at the time,

During the execution phase of the mission, gunship
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pllots should constantly remain alert to chansing condi-
tions which will allow them to use less force and cause
less loss of life and property destruction, The failure
to 80 act could result in wsnton destruction and a

viclaticn of the doctrine of proportionslity,

H, ARTICLE 26, YAG.4 REGULATIONS

This article provides that,

the officer in command of an attacking force
must before commencing a bombardment, except
in cases of assault, ?? all in his power to

warn the authorities,

This rule, as well as Article 25, reflects the
justifiable concern of the framers of the Hague Convention
for regulating war as 1t existed at the turn cf the cen-
tury, when armies faced off in limited areas, allowing
a distinct separation between the civilian populzce and
the battlefield, By contrast, counter-insurgency is
concerned with controlling the ideology of the civilian
populace, Military operations necessarily must be con-
ducted to separate the enemy from the civilians, These
actions result in vattles being fouzht at the civilian
populacel!s doorstep, thereby causing 1t to be exposed

tc all the dangers of armed conflict, to include armed

7f. HR, supra note 31, at Article 26, (Emphasis
supplied.)
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helicopter Iire,

The obvious purpose of Article 26 is to allow non-
combatants to seek shelter or leave an area about to be
bombarded, Because of the built-in exception in cases
of assaults, however, the rule falls far short of its
intended purpose of gziving non-combatants sufficient
time to vacate the battle area. Almost all gunship
actions which create danger to non-combatants are con-
nected with assaults against or near-to populated areas,
I+t is submitted that, modern warfare, particularly in the
counter-insurgency environment such as is found in Viet-
nam, can alford to give all the non-combatants tne
luxury of prior warning, The suggested method for pro-
vidin: this warnins is throush what this writer chooses
to call a Standing Frior Warnin: system,

This system is very simple to implement. If it
is properly understcod by non-comvatants, 1t could re-
sult in the saving of many lives, Besically, the plan
calls for the use of intellizence information in order
to classify a8il populated areas as elther {riendly or
unfriencly, TPriencly villages, then, would be classi-
fied as a "no fire" area, unless a warning was given
in time to let the ncn-combatants leave the area, or

in the event of an all-cut enemy offensive,
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Unfriendly villages would be classified as such,
based on thelr military and political leanings. If it
was determined that they were sympathetic to the enemy,
they woula receive a standing warning that an assault
might be conducted against or near to their villaze at
eny time, This warning would glve non-combatants the
choice of staying, at their own risk, or removing them-
selves and their families to safer refuge,

The aavantage of & stancing prior warning system
could be negated somewnat by the institution of a simi-
lar, but oprosite, enenmy system, It is submitted that
such a disadvantage would be negligible since the in-
surgent typically 1s dependent upon the terrorization
and coercion of thne ecivilian populace for his continued
existence, and the establishment of an enemy warning
system would cause insignificant change in his usual
practices, A United States warnlng system, on the other
hand, might effectively neutralize the insurgent's co-
ercive efforts, It is submitted that, despite variations
in practical effect, the suggested warning system would
result in the saving of human life.

I, ARTICLE 27, HAGUE REGULATICKS

This article provides that,

in sieges and pombardments all necessary
measures must be taken to spare as far as
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possible, bullcings decicated to religion

art, science, or charitavle purposes, nis-

toric monuments, hospitals and places where

the slick and wounded are collected, pro-

vided they are not beig% used at tne time

for military purpcses,

Armed helicopter weapons, like artililery and jet
aircraft bombardment, leave very 1little opportunity
to avoid incidental damage, once the buildings are
uged for military purposes, In order for armed gun-
ships to avoid elther deliberate or incidental camage
to protected places, they must be made aware of their
presence.

Article 27 provides in this regard that,

it is the duty of the besieged to indicate

the presence of such buildings or places by

distinctive visible sizns, which §8all be

notified to the enemy beforehand,
Article 27 prescribes no form for the signs to take,
Later conventions, however, have prescribed various
cifferent signs which ars regquired to be visible both
day and night.ao

When a besleged party falls to notify the com-

batants of protected property, or fails to mark it in

78. HR, supra note 31, at Article 27, (Zmphasis
supplied,)

79. Id.
80. M. Greenspan, supra note 32, at 346,
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some obvious way, it 1s submitted that Article 27's
requirement of taking ™all necessary measures....as
far as possible," implies an affirmative duty on the
besieger to inform himself of the presence of such
places ancd refrain from intentional assault on them,
within the spirit of the law,

Counter=insurgency war provices & unique setting
for fulfilling tnis implied duty, When United States
military forces take part in guerilla warfare such as
is fought in Vietnam, they have access to much infor-
mation which they do not have in conventional war-
fare, 7Tt is guite easy for a commander to be well-
Informed of the exact lccation of all Article 27 pro-
tected places within his tactical area of operations,
by simply requesting the information from the host
country's local representative. The commander is also
in a positicn to influence the marking of such places,

Even without markings, armed helicopter piliots
shoulc be able to recognize protected places and re-
frain from directly assaulting them, unless they bve-

come legitimate military objectives,
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III., CONCLiSION

The estimated one million Vietnamese civilian war
casualties since 1965 forces the conclusion that present
lezal measures provide insufficient protection to non-
combatants in wars in which modern weapons, even when
used exclusively on military objectives, can devastate
substantial areas., An armed helicopter represents one
such weapon, It is submitted that the laws governing
its tactical use must be comprehensively reinforced to
insure maximum protection to tune civilian population,

As a relatively new and impressively lethal weapon
of war, the helicopter is historically, ideally suited
to pioneer a reaffirmation of the existing laws of war
in a manner which is more precise and more apprepriate
to modern military operations, As a practical matter,
such pionsering would be accomplished by intellisent
flight officers who daily act according to their own
Judgment, In their contacts with enemy forces, these
men are often the first to observe the presence of civil-
lan personnel in the proximity of military objectives,.
More importantly, they are equipped with communication
with which to safeguard these personnel, even during

the course of an assault,
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Thls thesis has stressed the complicated analysis
required to effectively apply tne existing rules of
warfare to tactical helicopter operations, This, in
part, is due to the vagueness of Hague Convention IV,
and also partially due to the fact that the re;ulations
are dated, It is striking to consider thab the regula-
tions were written only three years after man's first
flizht and two years before the nited States Army pro-
cured 1ts first airplane from Crville and Wilbur Wright,
The change in the complexion of warfare during the past
nalf century, as caused by aerial bombardment, has been
aramatic, How, in Vietnam, aerlial bombardment, in part
represented by armed nelicopters, lurks cutside the
civilian populationt's deoor, leaving it rno safe haven
on a battlefield without bouncaries, Undcr these con-
ditions, a change in the law is imperative, The question
is, what and how should the United States proceed?

The International Committee of the Red Cross has
arduously considered the problems of indiscriminate war-
fare practices agzainst civilians and has proposed araft
rules, wWwnich are annexed,al to meet these problems, This
writer strongly urges the immediate incorporation of

Articles 1-10 of these draft rules into armed helicopter

8l. See Annex, ICRC Draft Rules, supra note 1,
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units! standing operating procecurses, through Department
cf Army directives or resulations,

A brief survey of these rules incicates that the
design of the drafitsmen was to establish certain laws ol
humanity to whlcti military necessity will be subordinate,
in order to provide the maximum safet  to tne civilian
populaticon, This has skillfully been accompllished with-
out unduly hampering the accomplishment of military
missions,

The draft rules are divided into six chapters, Al-
though only the first three are relevant to the present
discussion, this writer is of the opinion that the re-
maining three chapters are best gsulted for consideration
by a future infternational convention,

The first tnree chapters, as formed by Articles
1-10, are 1n essence a restatement of the existing laws
cf war as interrelated with the principles of the laws
of war, 1In chapter one, the draftsmen set out the general
applicapility of the rules ana define the civilian popu-
lation, Although this chapter vans all direct attacks
on clvilians, Article 6, in Chapter Two accepts the fact
that civilians in close proximity to military objectives
must suffer the cconsequences of an assault, It is sub-

mitted that in a war such ag Vietnam, even this category
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of potential casualties coulcd be minimized by the
establistment of a Standing Prior Warning System., Arti-
cle 5 establishes the rules as being complementary to
the Hague and Geneva Conventions,

The military objective test, together with an exhaus-
tive categorization of military objectives, is established
by Article 7. Provision is made for the continuing re-
svaluation and characterization of the listed examples,
in order to keep pace with modern ccncepts.

Chapter three concerns 1tself with those precautions
to be taken In connection with attacks on military ob-
jectives, Article o provides for planning considerations,
while Article 9 delineates those duties to be fulfilled
prior to or during the assault, Throuzhout both of
these articles, the principles of humanity, chivalry,
military necessity and preporticnality are affirmatively
phrased in clear, direct wording, Article 10 prohibits
assaults on areas separating two non-adjacent military
objectives, thereby rendering the civilian nopulation,
wiilch 1s typically caught in~between, a momentary safety
zone,

The greatest advantage of the draft rules is that
they are aimed at establishing lew in areas in which it
1s now questionec, and reaffirming existing law in
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preclse modern terminolegy. The draftsmen have pur-
posely designed the rulss to be concise, easily under-
stood and easily memorizec. rurther, tae rules have
great merit as a unilateral code of conduct even with-
out an international conventicn,

It would be a mistake and extremely naive to say
that, if these rules are implementec and receive maxi-
mum exposure, indiscriminate kllling of civiliang will
cease for all time. This writer is all tco aware of
the many variables in intelligence zathering and evalu-
ation, aswell as in the conduct of nocstilities, which
prevent tne complete exelusion of mistaske, malice, and
overwhelming necessity, These rules do provide the
maximum possible protection to civilians, however, and
provide the armec nelicopter pilot the zuldelines by

which to ccnduct aerlal wariare with nonor,
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ANNEX

DRAFT RULES FOR THE LIMITATION OF THE DANGERS
INCURRED BY THE CIVILIAN POPULATIORN

IN TIME OF WAR

FPreamble

All nations are deeply convinced that war should
be banned as a means of settling dlsputes hetween human
communities,

However, in view of the need, should hostilities
cnce mere break out, ol salfeguarding the civilian
population from the destructicon with wihich it is
threatened as a result of technical developments in
weapens and methods of warfare,

The 1llmits placedé by the requirements of humanity
anda the salety of the population on the use of armed
force are restated and definecd in the {following rules,

In cases not speciflically providec¢ ror, the
civilian population shall continue to enjoy the pro-
tection of the general rule set forth in Article I,
and of the principles of international law,.



CHAPTZR I. ORJECT AND “IrxLl OF AFYPLTICATION

ARTICLE 1

Since the rignt of Parties to the conflict to
adopt means of injuring the enemy 1ls not unlimited,
they shall conf'ine their operations to the destruc-
tion of nis milita'y resources and leave the civilian
population cutsice the sphere or armec atiacks,

This general rule 1s given detalilec expressicn
in the ifollowing prcvisicns:

ARTICLE 2
The present rules shall apply:

{a) 1In the event of declared war or of any other
armed conflict, even 1if the state of war 1s not
recognized by one of the Parties to the con-
flict,

(b} In the event of an armed conflict not of an
international character,

ARTICLZ 3

Tne present rules shall apply to acts of viclence
committed against the adverse Party by force of arms,
whether in defence or offence, 3uch acts shall be
referred toc herealter as "attackal,

ARTICLE 4

For the purpose of the present rules, the civil-
ian population consists of all persons not belonging
to one or cther of the following categories:

(a} Members of the armed forces, or of their auxiliary
or complementary organizations,

(b) Persons who do not nelong to the forces referred
Ec above, but nevertheless take part in the
fighting,
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ARTICLE 5

The obligations imposed upon the Parties to the
conflict in re-ard to the civilian population, under
the present rules, are complementary tc those which
already devolve expressly upon the Parties by virtue
of other rules in international law, deriving in
particular from the instruments of Geneva and The
Hague,

CHAPTER II., OBJECTIVES 3ARRED FROM ATTACK

ARTICLA 6

Attacks dirscted against the cilvilian popula-
tion, as such, whether with tne object of terrorizing
it or for any other reason, are prohibited. This
prohibition applies both to attacks on indiviauals
and to those directed azainst groups.

In consequence, it is also forbidden to attack
dwellings, installations or means of transport, which
are for the exclusive use of, and occupied by, the
civilian populaticn,

Nevertheless, should members oi the civilian
population, Article II notwithstanding, be within or
in close proximity to a military objective they must
accept the risks resulting from an attack directed
agzainst that objective.

ARTICLE 7

In order to limit the dangers incurrec by the
civilian populatlion, attacks may only be directed
against military objectives,

Only objectives belonging to the categories of
objectives which, in view of thelr essential character-
istice, are generally acknowleaged to be of military
importance, may be considered as military objectives,
Those categories are listecd in an annex to the present
rules,
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However, even if they belong to one of those cate-
gories, they cannot be considered as a military objec-
tive where their total or partial destruction, in the
circumstances raling at the time, offers no military
advantage,

CHAPTE: ¥II1I, PRECAUTICKS IN ATTACKS ON

MILITARY OBJaCTIVES

ARTICLE 8

The person responsible for orderingz or launching
an attack shall, first of all:

(a) make sure that the objective, or objectives, to
be attacked are military objectives within the
meaning of the present rules, and are duly
identified.

When the military acvantage to be gainea
leavas the choice open between several objec-
tives, he i3 recuired to select the one, an
attack on which involves lesast canger for the
civilian population:

(b) take into account the loss and destruction which
the attack, even if carried out with the precau-
tions prescribec¢ under Article ¢, is liable to
inflict upon the civilian population,

He 13 required to refrain from the attack
if, after due consideraticn, it is apparent
that the loas and destruction would be dis-
proportionate to the military advantaze antici-
pated:

(¢) whenever the circumstances allow, warn the
civilian population in jeopardy, to enable it
to take shelter,

ARTICLE 9

All possible precautlions shall be taken, both
in the choice of the weapons and methods to be used,

(L)



and in the carrying out of an attack, to ensure that
no losses or damage are caused to the civilian popula-
tion in the vicinity of the objective, or tc its
dwelllngs, or that such losses or damage are at least
recuced to a minimum,

In particular, in towns anc other places with a
larze civilian population, wnich are not in the vicinity
of military or naval operations, the attack shall be
conducted with the greatest cegree of preclision. It
must not cause losses or destruction beyond the immedi-
ate surroundings of the objective attacked,

The person respongible for carrying out the attack
must abandon or break off the operation if he percelves
that the condltions set forth above cannot be respected.

ARTICLE 10

It is forbidden to attack without distinction, as
a single objective, an area including several military
objectives at a distance from one another where elements
of the civilian population, or dwellings, are situated
in between the said military objectives,

ARTICLE 11

The Parties to the conflict shall, so far as
possible, take all necessary steps to protect the
civilian population subject to thelr authority from
the dangers to wnich they would be exposed in an
attack - 1in particular by removing them from the vicini-
ty of military objectives and from threatened areas,
However, the rights conferred upon the population in
the event of transfer or evacuation under Article 49
of the Fourth Geneva Convention of 12 Aug, 1949 are
expressly reserved,

Similarly, the Parties to the conflict shall, so
far as possible, avoid the permanent presence of
armed forces, military material, mobile military estabe-
lishments or installations, in towns or other places
with a large civilian population,
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ARTICLE 12

The Parties to the conflict shall facilitate the
work of the civilian bodies exclusivelv engaged in
prectecting and assisting the civilian population in
case of attack,

They can azree to confer special immunity upon
the personnel of those bodies, their equipment and
installations, by means of a speclal emblem,

ARTICLZ 13

Parties to the conflict are prohibited from
placing or keeping members of the civilian population
subject to thelr authority in or near military ob-
jectives, with the ides of inducing the enemy to
refrain from attacking those objectives,

CHAPT=ZR IV, WBEBAFPOKS wl'lH UNCONTROLLASLE GEFFECTS

ARTICLE 1L

Without prejudice to the present or future prohi-
bition of certain specific weapons, the use is prohibited
of weapons whose harmful effects = resultin: in parti-
cular from the dissemination of Incendiary, chemical,
hacterioclogical, radloactive or other agents - could
spread to an unforeseen degree or escape, either in
space or in time, from the control of tnose who cmploy
them, thus endangering the civilian population,

Thls prohibition alsc applies to delayed-acticn
weapons, the dangerous effects of which are lianle to
be felt by the civilian population,.

ARTICLE 15

Iif the Parties to the conflict make use of mines,
they are bounc, without prejudice to the stipulations
of the VIIIth Hague Convention of 1907, to chart the
mine-fields, The charts snall be hanoed over, at the
clese of active hostilities, to the acverse Party, and
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also toc all other authorities responsible for the
safety of tne population,

Without prejudice to the precautions specified
under Article ¢, weapons capabdle of causing serious
damage to the civilian population shall, so far as
possible, be equipped with a safety device which renders
them harmless when they escape from the control of
those who employ them,

CHAPTZR V, SIPACIAL CASHS

ARTICLE 16

When, on the outbreak or in the course of hostili-
ties, a locality is declared to be an "open town'",
the acverse Party shall be duly notified. The latter
is bound to reply, andg if it agrees to recognize the
locality in question as an open town, shall cease
from all attacks on the gaia town, and refrain from
any military operation the sole object of which is its
occupation,

In the absence of any special concitions wnlch may,
in any particular case, be aireec upon with the adverse
Party, a locality, in order to be aeclared an "open
town", must satisfy the rfollowing conciticons:

(&) it must not be defended or contain any armed force;

(b} it must discontinue all relations with any national
or allied armed forces:

(¢) it must stop all activities of a military nature
or ror a military purpose in those of its installa-
tions or industries waich mizht be regarded as
millitary objectives;

(d) it must stop all militarr transit throush the town.

The adverse Party may make the recognition of the
status of "opsn town" concitional upon varification of
the fulf'ilment of the conditiocns stipulated above. All
attacks shall be suspendec during the institution and
operation of the inveastigatery measures.
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The presence in the loczlity of civil defence
services, or of the services responsible for maintain-
Ing public order, shall not be considered as contrary
to the ccnditions lald down in Parasraph 2, If thne
locality is situated in occupied territory, this pro-
vision applies alsc to the military occupation forces
essential for the maintenance of publiec law and order.

When an "open town" passes into other hands, the
new authorities are bound, if they cannot maintain
its status, to inform the civilian population
accordingly,

None of the above provisicns shall be interpreted
in such a manner as to ciminish the protection wrich
the clvilian population shoulc¢ enjoy by virtue of the
other provisions of the present rules, even when not
living in localities recoznized as "open towns",

ARTICLE 17

In order to safeguard the civilian population
from the dangers that might result frem the destruction
of engineering works or installations - such as hydro-
electric dams, nuclear power stations or cikes - through
the releasing of natural cr artificial forecea, the
States or Parties concerned are invited:

(a) to agree, in time of peace, on a special procedure
to ensure in all circumstances the general immunity
of such works where intended essentially for
peaceful purposes:

(b) to agree, in time of war, to confer special immunity,

possibly on the basis of the stipulations of Arti-
cle 16, on works and installations which have not,
or no longer have, any connexion with tne ccnduct
of military operations,

The precedinz stipulations shall not, in any way,
release the Parties to the conflict from the obligation
to take the precauticns required by the general pro-
visions of the present rules, under Articles 8 to 11
in particular,
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CHAPTER VI, APPLICATION OF THi RULES

ARTICLE 18

States not involved in the conflict, and alsoc all
appropriate organisations, are invited to co-operate,
by lencing their rocd offices, in ensuring the observ-
ance of the vresent rules and preventing either of the
Parties to the conflict I'rom resorting to measures
contrary to thosze rules,

ARTICLE 19

All States or Parties concernec are under the
obligation to search for and bring %o trial any person
having committed, or ordered to be committed, an in-
fringement of the present rules, unless they prefer to
hand the person over for trial to another State or
Party concerned with the case,

The accused persons shall be tried only by regular
clvil or militarv courts; thev snall, in all circun-
stances, benelit by safeguards of proper trial and
defence at least sgual to those provided under Arti-
cles 105 and those followins of the Geneva Conventicn
relative to the Treatment of Priscners of War of
August 12, 1949,

ARTICLE 20

All 3tates or Parties concerned shall make the
terms of the provisions of the present rules known to
tneir armed forces and provicde for their applicaticn
in accordance with the zeneral principles of these
rulss, not only in the instances specifically envisazed
in the rules, but also in unforeseen cases,

LIST O CALSGORIZEZ CF MILITARY OBJECTIVES

ACCORDING TC ARTIJLE 7, PARAGRAPH 2

I. The objectives belonging to the following
catezories are those considerea to be of zenerally
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recognlzed military importance:

(1) Armed forces, inecluding auxiliary or complementary
organisations, anc psrsons who, though not be-
longing to the above-mentionea formaticns, neverthe-
less take part in the figzhting,

(2} Positions, installations or constructions occupied
by the foreces indicated in sub-paragraph 1 above,
as well as combat objectives (that 1is tc say,
those objectives wnich are ¢irectly contested in
battle between land or sea forces including air-
borne forces),

(3) Installations, constructions and other works of a
military nature, such as barracks, fortiflcations,
War Ministries (e.g. Ministries of Amy, Navy,
Air Force, National Defence, 3upply) and other
organg for the direction and acministration of
military operations.

(L} Stores of arms or military supplies, such as muni-
tion dumps, stores of equipment or fuel, venicle
parks,

(5) Alrfields, rocket launching ramps ané naval base
installations,

(6) Thosse of the lines and means of communication
(rallway lines, roads, bridges, tunnels and canale)
which are of fundamental military importance,

{7) The installations of broadcasting and television
statiocns; telephone and telegraph exchanges of
Tfuncamental military importance.

{(8) Industries of fundamental importance for the con-
duct of the war:

{(2) industries for the manufacture of armanents
such as weapons, munitions, rockets, armoured
vehicles, military aircraft, fightin:z snips,
ineluding the manufacture of accessories and
all other war material;

(b} industries for the manufacture of supplies
end material of a military character, such as
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transport and communicaticns material, equip-
ment for the armec forces;

(¢) factories or plants constituting other pro-
duction and manufacturing centres of funda-
mental importance for the conduct of war,
such as the metallurgical, engineering and
chemical industries, whose nature or puropcse
is essentially military;

(¢) storage and transport installations whose
bagic function it is to serve the incustries
relerrec to in (a)-(c};

(e} installaticns provicin_ enersy mainly fer
naticnal qel'ence, e,., coal, other fuels, cr
avomic ener.y, and¢ plants producins sas op
elsctricity mainly fcor militarr con%qﬂpti i,

Installations ccnstituting experimental, research

centres for eiperimsnts on sna the devalopment of
weavons ance war material,

II. The folleowin-, however, are excepted from the

foregoing list:

(1)

{2)

Perscns, constructions, installations or tr0n3ﬂort
which are protected under tre Geneva Conventions
I, IT, TII, of August 12, 1949;

Non-combatants in the armed forcss who obvicusgly
take no active or direct rart in hestilities,

IiTI. The ahove 1ist will be reviewed at inter-

vals of not more than ten years 0y a zroup of IZIxperts
composed of persons with a sound grasp of military
strategy and of others concernea with the protection of
the civilian population,
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