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PREFACE 

The title of my thesis, as stated above, is primarily 

the result of a suggestion by Richard L. DeCair, Executive 

Director of the Virginia Municipal League. In the ensuing 

research on the subject of personal liability, the author has 

learned through informal conversations with several public 

officials in various local governments in Virginia that they 

are concerned about the threat of lawsuits and court action 

against them as a result of their ~ctions as governmental 

decision makers. Many of these officials express concern 

that personal liability suits against them in their official 

positions could have an adverse effect on their willingness 

to continue in public office. 

Recognizing that personal liability lawsuits against 

public officials are increasing and that the implications of 

this phenomenon are important in governing the activities in 

Virginia counties, cities and towns, the author believes 

that an examination of public official liability, including 

an analysis of the impact of personal liability on Virginia 

local governmental officials in terms of their willingness 

to serve, is valuable to all state and local public officials 

and administrators in the effective continuance of local 

government. 

iii 
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Depending on the nature of the issue under consid­

eration, a researcher undertaking substantial inquiry into 

that area tends to pick up much support along the way 

through to the completion of the planned search. This 

thesis has not been an exception. 

First, I am grateful to Morton and Ruth C. 

Wallerstein who provided a grant for my study at the 

University of Virginia and to the directors of the 

Institute of Government at the University and the Virginia 

Municipal League who presented the award. I am also 

thankful to the directors of the Institute who allowed me 

the use of its facilities while in residence as the 

Wallerstein Fellowship Recipient during the 1977-1978 

academic year. 

The list of other contributors and supporters 

continues. I am grateful to Michaux H. Wilkerson, 

Assistant County Manager - Henrico (formerly with the 

Institute of Government); Francis McQ. Lawrence, Attorney 

at Law - George R. St. John Associates, Charlottesville; 

and various members of the staff at the Institute and the 

Virginia Municipal League who provided information and 

other assistance during the earlier stages of this 

research. 

I am indebted to those officials of Albemarle, 

Chesterfield, and Henrico Counties and the City of 

Richmond, who allowed me valuable time to conduct interviews 

with each of them on this issue. Lawyers and attorneys 
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from these localities and elsewhere who have been helpful 

include William L. Winbushe, Assistant City Attorney -

Richmond; William G. Broaddus, Henrico County Attorney; 

and James B. Murray, Jr., Attorney at Law in Charlottes­

ville. Reporters Robert Gibson of Charlottesville's 

Daily Press and Ms. Memory Porter have been tremendous 

assets by making available their newspaper files of 

information relative to liability suits in Virginia. 

I am particularly grateful to my readers, 

H. Clifton McCleskey and Robert S. Montjoy, who helped 

me move this thesis along to its completion. Their 

wisdom and advice have made this research what it is and 

also have been comforting in that the anxiety associated 

with bringing this thesis to a close has been greatly 

reduced. 

Finally, my wife is even more deserving of my love 

and attention now that she has spent probably more than 

her share of sleepless and lonesome nights while I was 

away at the University. I remain grateful to her for her 

love and support. 

With respect to all of the above, I accept the 

sole responsibility of any errors as a result of selecting 

the material and choice of methods in presenting this 

thesis. I am equally responsible for material omissions 

which included could have made this effort more valuable. 

July 1979 G.O'N.U. 



INTRODUCTION 

The threat of personaL liability of governmental 

officials resulting from their. decisions and actions is 

of considerable concern to current 0ffice holders and 

appointed officials. Their decisions and actions are 

being challenged more often and more vigorously than 

previously noted by the community and the electorate in 

general; they are being drawn into court more often than 

before by civil suits that seek judicial relief from some 

legislative or administrative dec.ision or. act. Local 

legislators and other public officials are concerned about 

actions taken by the various state courts and the dispo­

sition of personal liability suits. Whether statutes, 

ordinances, or constitutions are broadly or narrowly 

interpreted and defined will determine to a large extent 

the legal limits of discretion and the acts of local 

public officials. 

The primary intent of this legal analysis is to 

determine to what extent public officials as defined 

herein are personally liable for their official acts which 

injure others or infringe their rights protected under 

state and federal law. This analysis also should help 

provide the basis for a reassessment of state.and local 

1 
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laws or policies which outline the official acts of local 

officials. The information necessary for this analysis 

was drawn from legal. texts, court cases, law review 

articles, legal digests and personaL interviews with 

public officials in.four Virginia localities. 

This paper is addressed to Virginia state and 

local legislators and executives at the local level. Both 

State and local officials have roles in correcting the 

dilemma which exists in the concept of personal liability 

versus the doctrine of official immunity. The State 

legislature has a responsibility to help clarify ambigui­

ties in the law regarding these two conflicting or com­

peting principles of the common law doctrine. There are 

at present no statutes which specifically address the 

issue of reconciling personal liability and official 

immunity, with respect to local legislators or chief 

executives. 

The lack of uniform legislation throughout the 

State regarding privileges and immunities oflocal offic­

ials presents a problem for the courts when a ruling is 

being made on the question of immunity or liability of a 

local public official since judges must rely on a 

judicially-established official immunity concept as it 

evolved from the common law doctrine of sovereign immunit;\ 
..... ~ 

The doctrine of sovereign immunity provides that "the king 

(state) can do no wrong" and thus, the state is a sovereign 

entity. The official immunity concept variously provides 
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that judges, state legislators and to some extent, local 

legislators are absolutely immune for their official acts; 

they cannot be held liable for their acts carried out 

under the color of the law. This concept provides a 

degree of immunity for other public officials, for example, 

chief executives and local attorneys. The degree of 

immunity depends on the type of decision or act being made 

and by whom. The two types of decisions or acts discussed 

in the literature on this subject defy clearly-defined 

boundaries; "discretionary" decisions assume an element of 

judgment on the part of the official and a "ministerial" 

act is the execution of a function by instruction or 

without an element of personal judgment. To further 

complicate the issue a public official may commit either 

one or both acts simultaneously in the execution of a 

single function. 

At the State level, legislators are absolutely 

immune from damages suffered by an injured or aggrieved 

individual. Local legislators are not accorded the same 

protection. Local legislators and chief executives may be 

granted "qualified" immunity by a determination of the 

court following a "good faith" defense. A section in this 

thesis will present an argument that where a local govern-

ment is performing a "governmental" function, it and its 

officials should be absolutely immune from personal 

liability suit~~ In performing governmental functions 

local governments are carrying out the functions of the 
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State, and therefore, should be extended the same degree 

of immunity afforded state officials. Judges are absolutely 

immune at all levels of government. 

The rise in personal liability suits against 

public officials is in part attributed to the ambiguities 

and complexity in applying the judicially-established law. 

Part of the increase in such suits is relative, however, 

to the expansion of general education and knowledge of the 

law involving civil rights, the volume and type of private 

practice lawsuits involving doctors and lawyers, more 

active participation and.reaction to the public policy­

making process, a general erosion of faith and respect for 

the public office, and to the. expansion of the role of 

government generally. 

Lawsuits against public officials may also be 

attributed to several other related factors. People are 

generally better educated. Some are more knowledgeable of 

the basis and limits of political power and authority. 

Others have access to the legislative and executive 

decision-making processes and are more conscious of laws 

in general. Citizens participate more fully and openly in 

the governmental process than ever before. More important, 

citizens are reacting more to government actions. Citizens, 

including those not affected by a particular decision or 

policy are not accepting official decisions against their 

individual interests as binding and final. Many are not 

content with exhausting administrative remedies before 
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turning to the. courts for a remedy. In bringing a suit to 

court an aggrieved individual may assume that there is a 

small chance of winning a particular personal liability 

suit against the public official. Nevertheless, at the 

urging of various organizations at odds with the govern­

ment or the official and with a consenting lawyer, an 

aggrieved individual may bring suit. merely to express 

displeasure with the activities of the official or the 

government. 1 Another contributing factor appears to be 

the result of more in-depth news coverage. Such coverage 

of governmental-related stories on a nationwide basis has 

influenced the actions and responses of individuals living 

in Virginia. 

Perhaps a more profound influence affecting the 

increase in public official liability suits is the dimin­

ishing prestige and respect for most elected and appointed 

1 
Interview with James B. Murray, Jr., Attorney, 

Richmond and Fishburne, Attorneys At Law, Charlottesville, 
Virginia, March 15 and June 30, 1978 .. Mr Murray indicated 
that there is a "general increasing awareness of the 
ability to use the civil courts to get money," and in the 
process the "courts are. being misused"; lawyers are not 
acting to screen cases. before filing, and regrettably, 
some lawyers "encourage the filing of suit." 

Writing for the Urban Land Institute, the Stanford 
Environmental Law Society states in. its article-''Citizen 
Pressure, Power, and the Courts": "the mere threat of a 
suit can be an impressive political. tactic, expressing 
acute citizen displeasure with the activities of the in­
cumbent government." See Management and Control of Growth. 
Edited by Randall W. Scott, David J. Brower and Dallas D. 
Hiner (Washington, D.C.: The Urban Land Institute, 1975), 
p. 174. 
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public officials and the public office in general. [;~~ 
general belief that governments' actions are more suspect 

than before has simultaneously contributed to a general 

erosion of trust in the local legislator and chief execu-
'--~ ! 

tive.z /Not since the post-Civil War civil service reform 
/' 

era has this phenomenon been more pronounced than at 

present. In at least one respect the current problem of 

increasing liability suits confronting office holders is 

similar in substance to the claim civil service reformers 

made during a period from approximately 1850 to 1883: 

that the public officials who are running our governments 

are incompetent. In addition to this claim citizens are 

currently concerned with the exercise and abuse of power 

in the wake of several scandalous developments in govern-

Zone of the problems contributing to the r1s1ng 
~ncidence of liability suits involving public officials 
includes "the public's attitude toward municipalities." 
Today's citizens believe they can buck city hall. See 
Howard B. Camden and Richard J. Heskin, "A Look at the 
Crisis in Municipal Insurance", Virginia Town and City, 
Vol. 13 (January 1978) p. 12. 

Kenneth Henning, another commentator-on the 
subject, notes "there is a tendency among government 
officials to view (personal liability suits) and the 
accompanying damage awards against elected and appointed 
public officials as uniquely related to ... the 'anti­
politician' reaction to the Watergate disclosures." 
See Henning, "Liability of Municipal Officials", Virginia 
Town and City, Vol. 11, No. 10 (October 1976) p-pT 5-9. 

Following up on another article by Henning ("Public 
Official Liability: A Trending Toward Administrative 
Malpractice", Report 8, ICMA, January 1976), Nancy Mitchell 
P~t~rson writes: "Lawsuits are being used not to compensate 
c1t1zens for personal or financial loss, but to change the 
behavior of public officials. Citizens seem to be using 
the lawsuit, instead of the ballot box, to hold public 
officials accountable for their job." (Emphasis original). 
See Mitchell, "Holding Public Office--A Risky Business", 
Nations Cities 14 (August 1976) p. 24. 



7 

ments. Probably the most notable developments involving 

the abuse of power and influence are reflected at the 

federal level in the Watergate investigations, the Ellsberg 

Trial proceedings and more recently, the "Koreagate" 

deliberations. 

No one would deny that citizens have always 

complainedto some extent about a government's actions or 

inaction. They have complained about public official 

incompetence, inefficiency, unresponsiveness, lack of 

compassion or concern, and disorderliness. But with the 

exception of cases involving gross negligence on the part 

of a public official, seldom were the courts involved. 

This passing state of affairs suggests that traditionally, 

official decisions were accepted because of the general 

respect and trust in the public office and in the indivi­

dual public official. This traditional acceptance of 

authority appears to have given way to a more inquisitive, 

indeed a more "rational" behavior on the part of most 

citizens. 

Published information on recent court actions 

indicates that many suits arise also as a result of the 

decisionmaker's attempt to meet a public need that poten­

tially affects the majority rather than a single or 

minority interest.3 Of course, if the case is clearly an 

3"The Accountable Society: Are Lawyers, Courts, 
Big Government Dulling America's Moral Sense?", U.S. News 
and World Report, Vol. 83, No. 13 (September 26, 1977), 
pp. 84-85. 
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infringement of either interest, the burden of liability 

must. be borne by the public official or the government. 

In addition, it is conceivable that. some. personal liability 

lawsuits are the result of the official's beliefs or 

preconceived notions of the "proper" decision or the 

"right" action. Many decisionmakers are "purely self­

interested" officials "motivated almost entirely by goals 

that benefit themselves rather than.their bureaus or 
4 

society as a whole". 

A final factor which affects.the incidence of 

personal liability suits agains.t public officials is that 

governments in Virginia generally may not be sued without 

their prior consent. This being the case, an individual 

may have to bring a suit against a legislator or chief 

executive even though the suit is not against the official, 

personally. These suits seek injunctive or declaratory 

relief. ~owever, if in the process of an injunctive suit, 

for example, the local official is found. to have acted 

negligently or maliciously, then he/she is personally 

liable to the plaintiff. 

To reduce the incidence of liability suits against 

the public official and to remove the associated risks of 

holding public office require a. concerted effort on the 

part of the state legislature and local legislators. In 

4Felix A. Nigro, Moderil. P1lblic Administrati.on 
2nd Edition (New York: Harper and Row, Publishers, 1970) 
p. 176. . 
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alleviating the ambiguities in the law with respect to 

official immunity, the state legislature should move to 

adopt legislation which clearly defines the authority of 

local governments officials--in particular, with reference 

to "discretionary" and "ministerial" actions. Similarly, 

local governments should draft ordinances which do not 

invite misinterpretation by local officers or the courts. 

Whether statutes, ordinances, or constitutions are broadly 

or narrowly interpreted and defined will determine to a 

large extent the ability of public officials to continue 

with essential policy-making functions. 

Public officials must become more concerned about 

the consequences of their public decision. They should 

seek adequate staff support which offers analy~ic advice 

on particular outcomes of decisions; become more familiar 

with the requirements of state and federal laws; consult 

legal counsel on substantive matters contained in policies; 

and, among other things, be fair and just with employees 

and citizens. Being diligent in these concerns will 

reduce the liklihood of a personal liability suit being 

won against the public official. 

Personal liability lawsuits are permitted under 

common law doctrine. Under common law "publiE-officials 

were routinely held personally liable for civil wrongs 

committed in the performance of their duty". 5 Also under 

5charles R. HcManis, "Personal Liability of State 
Officials" State Government, Vol. 49, No. 2 (Spring 1976) 
p. 86. 
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common law the government was granted immunity from law­

suits. In governments where this doctrine is continued 

citizens may bring a suit against the public official for 

a government action. This action is not to be construed 

as a personal liability suit but rather as a suit brought 

against a public official by an aggrieved citizen in 

pursuit of injunctive or declaratory relief. 

On the surface, the purpose of personal liability 

suits brought against the public official by a citizen is 

to provide a channel through which damages resulting from a 

violation of an individual's rights pursuant to the pro-

tection afforded by the United States Constitution and 

other federal and state statutes may be recovered. The 

underlying rationale for the personal liability provision 

is to motivate public officials to be more responsible for 

their actions and thereby encourage them to be more careful 

and calculating in deciding public issues. 

The concept of personal liability is a competing 
-

alternative to the concept of official immunity. Official 

immunity derives from the common law doctrine that if "the 

king can do no wrong", neither can his officers. With the 

ascension of William III and Mary II to the British throne 

in the late sevente~nth century, the concept of official 

immunity gave way to the notion that public officials are no 

different from ordinary citizens when called upon to answer 

for an act which results in an injury to an individual. The 

royal edict by William III and Mary II provided that public 
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officials could be. called to answer for their official 

acts with the possibility of being held liable for negli­

gence or malfeasance in the handling of public affairs. 

The distinction between the acts of the king or 

state and.his officers is explained by an analysis of the 

doctrine of sovereign immunity and the derivative concept 

of official immunity. Where the doctrine of sovereign 

immunity prevails the king (state) is not compelled to 

answer for its acts. However, the acts of the state are 

those acts done by its leading officials acting under the 

authority (color) of the state's laws. Thus, if the state 

is immune· from liability, then so are many of its officials. 

This reasoning justified the creation of the judicially­

established official immunity concept. 

A public official is one who holds a public 

office; a position "created by law with duties cast upon 

the incumbent which involve an exercise of.some portion of 

sovereign power and in which the public is concerned, with 

duties continuing in their nature, and not merely occas­

ional or intermittent". 6 One who merely performs duties 

required of him by a public officer or public agent, under 

contract, though his employment is in doing public work, 

is not himself a public officer or public agent, but a 

6state v. Bond, 94 W. Va. 255, 118 S.E. 276 (1923). 
For a listing of city and county officials, see Virginia 
Governmental Officials (Richmond, Va.: The Virginia 
Municipal League, 1971) and the Directory of Virginia 
County Officials (Charlottesville, Va.: Virginia Associa­
tion of counties, 1974). 
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mere "employee" or in some instances an "independent 

contractor". 7 ' 8 

Whether a public official or employee is liable 

for certain acts is determined by the position held and 

degree of immunity protection. Legislators and judges 

are accorded the greatest degree of protection; executive 

officials and lower level employees are accorded lesser 

degrees. In addition to the position criteria, immunity 

from personal liability is determined by a finding that 

an official act involves personal discretion or is purely 

ministerial. 

The dilemma inherent in public official liability 

claims is how to provide immunity for the public official 

and to compensate an injured plaintiff for damages suffered 

by an official's acts. The social objective is to find a 

balance between these two conflicting notions. The 

objective of official immunity is to provide the official 

with adequate protection against threats as a result of 

his/her public decisions--against harassment and frivolous 

lawsuits. The objective of personal liability is to 

permit the bringing of a suit against the public official 

7state v. Bond, 94 W. Va. 255, 118 S.E. 276 (1923). 

8For a discussion of personal liability of public 
employees, see Charles S. Rhyne, William S. Rhyne and 
Stephen P. Elmendorf, Tort Liability and Immunity of 
Municipal Officials (Washington, D.C.: National Institute 
of Municipal Law Officers, 1976), pp. 286-306. 
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by an aggrieved party so that, in the case of an intentional 

or deliberate violation of an individual's rights, such 

party may be compensated for damages suffered by the named 

official. Under the current situation in Virginia, if the 

public official is not found guilty of a violation, under 

certain conditions, no compensation is awarded. 

Several alternatives may lessen the impact of 

personal liability suits against the public official and 

also meet the objective.of the personal liability concept. 

Three policy alternatives are examined. Indemnification 

is the process whereby the government pays its officials 

for any cost they incur as a result of a liability suit 

against them. If an indemnification policy is adopted, 

the injured plaintiff could. bring suit against the public 

official,. and depending on the outcome, the injured 

plaintiff would be compensated by the official who in turn 

would be indemnified by the respective go~ernment. For 

examples of the application of this alternative, see 

cases, State ex rel. Crow v. St. Louis, 174-Mo. 125, 73 

S.W. 623 (1903); Roper v. Laurinburg, 90 N.C. 427 (1884); 

and Hotchkiss v. Plunket, 60 Conn. 230, 22 A. 535 (1891). 

The second alternative would provide liability insurance 

coverage to governmental officials. Liability insurance 

varies by contract and insurer and is in some Virginia 

localities a form of indemnification. If this policy is 

adopted., the injured plaintiff could bring suit against 

the public official. Depending on liability and the 
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nature and extent of damage, the court could award any 

amount of compensation to. the injured plaint.iff up to the 

amount of the insurance coverage. 9 The third alternative 

requires that the State abrogate some of its sovereignty. 

The provisions of this. act could be stated so that the 

State would be liable for the official acts of its officers. 

Under this alternative, the city or commonwealth attorney 

would represent the respective government named in the 

suit. The injured plaintiff could be compensated by the 

government in an amount determined by the court. It 

should be noted, however, that not any of the alternatives 

provides absolu~e certainty that the injuredpartywould 

receive compensation for damages suffered as a result of a 

government's policies or an official's acts or that the 

public official will be free of anguish. 

The potential effects of personal liability on 

public officials are broad. With the exception of abso­

lute immunity protection granted. judges, all alternatives 

noted above suggest that a public official may-be asked to 

answer or explain his/her acts. If the official is not 

guilty under any circumstances, the mere nuis.ance of going 

to court may be sufficient to discourage many officials 

from continuing in public office. 

9 
For an analysis of the application of this 

alternative in Virginia, see Howard Dobbin's "Liability 
Insurance for Governmental.Officers and.Employees," 
Virginia Town and City, Vol. 11, No. 10 (October 1976) 
pp. 11-12. 
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Increasing personal liability suits against public 

officials--many challenging .the officials' judgment--have 

significant implications for both the government and the 

official. As will be illustrated by several cases and exam­

ples, one of the implications is that many public officials 

may be less willing to continue to serve in their official 

capacities. A local case, Fleming v. Albemarle County 

Board of Supervisors, 577 F. 2d 236 (1978), serves as a 

good example for observing the impact of personal liability 

suits on local legislators and the respective government. 

The Fleming case is the outgrowth of a controversial 

issue involving the rezoning of land parcels near the South 

Rivanna Reservoir which serves the City of Charlottesville 

and Albemarle County. Entered as a federal case under the 

Civil Rights Act of 1871 (42 U.S. C. Section 1983), Fleming 

sued the Board of Supervisors for $1 million to compensate 

him for the damages he suffered as a result of the Board's 

decision. According to Peter Bacque, reporting for the 

Charlottesville Daily Progress, the damage suit charged 

that the March 1975 Board of Supervisors had "discrimi-

nated against (Fleming) by refusing to issue a special 

permit for the 128-acre community near the polluted South 

Rivanna Reservoir because he is black." It is reported 

further by Bacque that "the April 1976 trial of that suit 

was foreshortened abruptly, when Judge James Turk, after 

hearing Fleming's side of the matter but only a part of 

the county's defense, told attorneys for the parties he 
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:believed a prior Board had settled with the developer." 

In holding up the issuance of the special use permit, the 

Board which took office January 1976 was accused of "hanky­

panky'' by the Judge. Judge Turk "warned (the Board) he 

would do all he could to see that the $1 million damages 

were paid out of their private pockets if it were the case 

that the Board of Supervisors had conspired against Fleming."lO 

The foregoing brief points to two essential elements 

of this topic. One concerns the extent to which the Albemarle 

Board of Supervisors was able to continue with governmental 

and legislative functions for which its members were elected 

in the wake of Judge Turk's statem.ent. The other implication 

of the suit points to the question of official immunity: 

How immune are local legislators to personal liability suits?ll 

lO"Fleming Petitions Allowed", Daily Progress, 
June 15, 1978. 

llinterview with James E. Treakle, Jr., Assistant 
Commonwealth Attorney - Albemarle County, Charlottesville, 
Virginia, March 15, 1978. In the opinion of Mr. Treakle, 
writing to George R. St. John, Esquire, Albemarle County 
Attorney, the Board of Supervisors were barred from 
deciding the Fleming application because of a "statutory 
conflict of interest." Mr. Treakle notes that since the 
suit is "against the individual-named members of the 
Board and since the supervisors are not shielded by 
governmental immunity therein, the question is whether 
these supervisors possess a material financial in~~rest 
(albeit a negative one), as contemplated under the 
statute." In his summary, Treakle stated: 

It is my opinion that each individual member of the 
Board must disclose his interest and disqualify him­
self from participating in consideration of the 
application which is the subject matter of the liti­
gation. This disqualification is mandated by the 
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Although I have found few cases other than 

Fleming, which might justify the threat of personal liabi--
lity against public officials in Virginial2, the implica­

tions of this notion may be a mixed blessing to those 

concerned about the quality of public policy-making in 

Virginia's local governments. On the one hand, decision-

makers may become more concerned and careful in their 

public and decision-making activities. On the other hand, 

statute because of the existence of the material 
financial interest . 

. James E. Treakle, Jr., to George R. St. John, Esquire, 
March 8, 1978. 

Questioning the Assistant Commonwealth Attorney's 
opinion on the immunity question, James B. Murray, Jr., a 
local attorney noted: 

The Supervisor Defendants are elected legis­
lators and their action in twice denying the 
Plaintiff's application for a planned unit develop­
ment was a legislative action. The law is clear 
that legislators are absolutely immune from a suit 
of this sort, Tenny v. Brandhove, 341 U.S. 376 
(1975); Imbler v. Pachtman, 424 U.S. 409, 47 L. Ed. 
2d 128, 96 S. Ct. 984 (1976). 

From an unpublished report supplied by Murray during 
an interview (March 15, 1978). 

12crabbe v. County School Board, 209 Va. 356 
(1968). Court held that a teacher's performance of a 
governmental function for his employer, the School 
Board, did not exempt him from liability for negligence; 
Elder v. Holland, 208 Va. 15 (1967). State police 
captain was held not immune from liability for de(~~a­
tor~ words spoken while performing his duties as State 
pol1ce officer; Rives v. Bolling, 180 Va. 124 (1942). 
Judgment affirmed against State policeman for his 
negligent acts in the performance of a ministerial duty. 
Note that none of these cases involves public officials 
as defined in this paper. 
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if liability suits won against public officials become more 

widespread throughout the nation, the office of the public 

official in Virginia may become less attractive and reward­

ing. It may be, in the latter instance, that the most 

qualified persons will leave office after the first term 

or not seek such public office in the first place, leaving 

the office to be sought after by those who may be less 

qualified, and with possibly less to lose. 

Local governments and many states are taking 

legislative action to lessen the impact of personal 

liability suits against their public officers. Many are 

providing some form of insurance for their officers, and a 

few states have limited or abrogated their immunity so that 

suits may be brought against the state or locality rather 

than against the official. A concluding chapter five 

entitled "Policy Recommendations For Legislative Action" 

provides a policy recommendation for legislation possibly 

to be introduced in the Virginia General Assembly during 

its 1980 Session. It 1is hoped that this study will be read 

and supported by either one or both the Senate Committee 

on Local Government or the House Committee on Counties, 

Cities and Towns and give support to the suggested 

legislation. 

What is the likely result if no action is taken 

by the State or local governments with regard to personal 

liability of public officials? It is conceivable that 
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public officials wi~l be less willing to serve or continue 

to serve. Chester I. Barnard in The Functions of the 

Executive explains in his sections on "Theory of Formal 

Organization" and "The Economy of Incentives" that an in­

dividual will be willing to contribute his efforts to an 

organization if he recognizes net satisfactions. "The 

net satisfactions which induce a man to contribute his 

efforts to an organization result from the positive advan-

tages as against the disadvantages which are entailed" (p. 140). 

In another place in his book, Barnard states, in effect, that 

an individual's willingness to serve is the "net effect, 

first, of the inducements to do so in conjunction with the 

practically available net satisfactions afforded by alter­

natives" (p. 85). Barnard's theories help to explain 

and suggest that if there is not a net surplus of incentives 

for public officials, the State and the local governments 

should take action which increases positive satisfactions 

as against negative satisfactions. 

There is no way to determine whether there is a 

surplus of incentives without identifying all of the 

incentives and disincentives and weighing each on the 

basis of responses by public officials. This t_as~k is 

outside the scope of this study. However, it is recog­

nized that the threat of a personal liability suit may be 

only one of several disincentives against a host of 

satisfactions an official receives as a result of his/her 

serving in a public capacity. 
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Returning to Barnard's assumptions, James Q. 

Wilson offers the theoretical perspective that 

the behavior of persons occupying organizational 
roles (leader, executive) is principally, though 
not uniquely, determined by the requirements of 
organizational maintenance and enhancement and 
that this maintenance, in turn, chiefly involves 
supplying tangible and intangible incentives to 
individuals in order that they will become, or 
remain, members and will perform certain tasks. 13 

According to Barnard, willingness to serve is one of three 

"necessary and sufficient conditions" for the survival of 

the government. 

The importance of the system of incentives to the 

effective continuance of local government can be drawn 

from Wilson's finding that "the higher a person's social 

class, as defined by income, education, or occupation, the 

13wilson defines "maintenance" and "incentives": 
Maintenance includes not only survival, but also 
securing essential contributions of effort and 
resources from members, managing an effective system 
of communications, and helping formulate purposes: 
In short, producing and sustaining cooperative 
effort (p. 30). 
"Incentives" may be tangible or intangible and in­
clude any valued benefit, service, or opportunity 
in exchange for which an individual is willing to 
contribute time, effort, or resources to an organi­
zation. Material incentives are tangible rewards: 
money, or things and services readily priced in 
monetary terms. Specific solidary incen tfves- are 
intangible rewards created by the act of association 
that can be given to, or withheld from, specific 
individuals. Collective solidary incentives are 
intangible rewards created by the act of associating 
that must be enjoyed by a group if they are enjoyed 
by anyone. Purposive incentives are intangible 
rewards that derive from the sense of satisfaction 
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more likely he is to join a voluntary associationrr 14 

(p. 56). Wilson's theory may explain the behavior of 

public officials who serve in Virginia's local government: 

The upper-status person will naturally pick those 
(organizations) that enhance his status; at a mini­
mum, he will avoid those that might jeopardize or 
reduce it. He may, of course, also join organiza­
tions offering material or purposive incentives; 
but he will ordinarily take care to avoid those 
that threaten his status (p. 61). 

The implication of this statement is brought closer home 

whenjwe consider that nearly all local legislators in 

Virginia are volunteers; most serve on a part-time basis 

and do not earn their livelihood as a result of their 

membership. 

The purpose of this paper is to determine the 

justification for and extent of the threat of personal 

liability suits affecting local government public offi-

cials It is my contention, however, that the findings 

of having contributed to the attainment of a 
worthwhile cause (pp. 31, 33-34). 

Wilson, Political Organizations (New York: Basic Books, 
Inc., Publishers, 1973). 

14Wilson defines 11 association 11 as Barnard defines 
"organization11

--
11 a system of consciously coordinated 

activities or forces of two or more persons" (Barn-ard, 
P· 73). Wilson defines the "voluntary" organization as an 
association whose 11members are generally full-time employees 
and do not earn their livelihood as a result of their mem­
bership" (p. 31). 
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will indicate the thesis of this paper: That the increase 

in personal liability suits is a reflection of the complex 

nature of public decision-making, in meeting competing and 

sometimes conflicting needs and demands; and that such in­

crease, and therefore, threat of a personal liability suit 

against the public official will induce him/her to be more 

calculating in public decisions and actions. 

Several judicial and legislative developments 

have been analyzed to support or refute the thesis of this 

research. Information obtained from various texts and 

periodicals have been supplemented by the results of an 

attitudinal survey (questionnaire) of selected public 

officials' responses to several questions and statements 

concerning public official liability and its effects. 

These sources, selected case studies and general opinion 

provide and form the foundation for the conclusion of 

this research. 

The respondents to the questionnaire are elected 

legislative officers and chief executives from selected 

local governments in Virginia, each having a population 

approximately fifty thousand or greater based on July 1, 

1976 "Provisional Estimates" provided by the Tayloe 

Murphy Institute of the University of Virginia. Fifty 

thousand is used as a starting point since it is expected 

that such localities have been exposed to the notion of 

personal liability of public officials. Jurisdictions 
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with large populations (over 50,000) are more likely to 

have had a liability lawsuit against them or against their 

legislators and/or chief executives simply because of the 

greater number of people and differences of interests 

between groups of people residing in or seeking oppor­

tunities in the larger jurisdiction than in the smaller 

locality. 

This research is presented in essentially five 

chapters. Following the Introduction, Chapters One and 

Two examine the growth of public official liability and 

the doctrine of sovereign immunity. Chapter Three 

further elaborates on the legal foundations of personal 

liability with emphasis on the liability of the public 

official and impact of the Civil Rights Act of 1871 (42 

U.S.C., Section 1983) on local governments and their 

officials. Chapter Four analyzes three measures designed 

to alleviate the potential and actual effects of personal 

liability suits. This chapter also contains a case 

study of the localized effects of a potential personal 

liability suit against the Board of Supervisors, Albemarle 

County, Virginia. The results of the survey conducted in 

the four Virginia localities are also presented in 

Chapter Four. 

Chapter Five and the Conclusion summarize the 

point of the thesis and include recommendations and 

suggested actions. The recommendations are viewed as 
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measures helpful to address the problem of official 

liability as it currently exists, and are therefore 

worthy, I hope, of consideration for adoption by both 

state and local government officials in Virginia. 



CHAPTER I 

HISTORICAL DEVELOPMENT OF COMMON LAW 

IMMUNITY AND LIABILITY 

l~e development of the concepts of official 

immunity and personal liability gives rise to two competing 

principles of the common law doctrine. The official 

immunity doctrine "for decades has shielded most municipal 

officials from personal liability for their public acts". 1 

Public official liability developed from the notion that 

'~o distinctions should be made between public officials 

and ordinary citizens when considering their answerability 

for tortious conduct".2 

Although the principle of official immunity is the 

mor.e prevalent of the two concepts, it is important to 

consider the principle of liability for the relevance it 

has when considering its justifications and impact on the 

public official. In this respect, public officials are 

concerned about how these two principles may be viewed and 

1charles S. Rhyne, \.Jilliam S. Rhyne and Stephen P. 
Elmendorf, Tort Liability and Immunity of Hunicinal Officials 
(Washington, D.C.: National Institute of Hunicipal Law 
Officers, 1976) pp. vii-viii. 

2rbid., p. 1. 
25 
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balanced by the courts. It is reported "the judicial 

abrogation of the common law doctrine of official immunity 

by many state courts has stripped away the public official's 

immunity protection that.was once.thought to be essential 

to the effective performance of his public duties". 3 

"Much of the judicial confusion. in the area of official 

immunity and liability has sprung from. the court's attempts 

at balancing the need to compensate a wronged plaintiff 

with the need to provide some form of security to an 

official in the performance of his duties. ,,4 

In connection with the need to balance and the 

need to achieve the advantages of both official immunity 

and public official liability, the public official and 

the courts have considered .the benefits to be derived by 

instituting the concept of indemnification. Although 

indemnification will be discussed later in Chapter four, 

it is important to note here that "with indemnification 

all of the 'benefits' achieved by the immunity doctrine 

can be secured without denying the injured plaintiff his 

day in court".5 

Perhaps the earliest case on liability of public 

officials is the case of Ashby v. 'tfuite 2 Ld. Raym. 938 

3Ibid., p. vii. 

4Ibid., p. ~. 

5Ibid., p. 13. 
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(1703), where Chief Justice Holt. of England's. King's 

Bench, 6 propounded the notion."if public officers will 

infringe men's rights, they ought to pay greater damages 

thah other men, to deter and hinder other officers from 

like offenses." 7 Justice Holt's ruling was based on a 

belief that public officials' conduct and the public 

service in general would be improved if a strict liability 

standard were laid down and, that in serving as an example, 

other officials would be inclined to be more careful in 

the execution of their daily public activities. Holding 

the official responsible under the concept of.official 

liability would yield a greater benefit to the citizenry 

and society in general than by granting official immunity. 

Following Chief Justice Holt's ruling, Lord Mansfield, in 

the case of Mostyn v. Fabrigas 1 Comp. 161 (1744), expounded 

on the concept of official liability with a suggestion 

that a public official's immunity should not protect the 

official in any wrongful conduct against the state or the 

people. Lord Mansfield stated: 

"Therefore, to lay down in an English court of 
justice such monstrous proposition, as that a 
governor, acting by virtue of letters patent under 
the great seal, .is accountable only to God and his 

6"Chief Justice of England": The presiding judge in 
the king's benchn division of the high court of justice, ... 
See Black's Law Dictionary (St. Paul: West Publishing, Co. , 
1968) . 

7 Charles S. Rhyne et al., Tort· Liability and Ii:mnunity 
of Municipal Officials, p. 1. 
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conscience, that he is absolutely despotic and 
can spoil, plunder, and affect his majesty's sub­
jects, both in their liberty and property, with 
immunity, is a doctrine that cannot be maintained."8 

Holding the public official immune.from liability 

for his actions is as much a concern to local officials 

and courts of law as the concept of official liability. 

The concept of liability indicates that the official 

should be held liable for his acts so that. he would not 

use the power of his office illegally or abusively. Also 

by being more accountable for his act, the official would 

be more responsive to carrying out the letter of the law. 
\ 

The development of the immunity doctrine, on the other 

hand, supports the claim that public officials should be 

to some extent protected from the threat of suits in 

the line of their duties and functions of the office; 

that a certain amount. of immunity is needed to allow the 

official to effectively perform his actions. It is 

reported: 

The reason given for this blanket immunity is not 
to protect corrupt officials but to free public 
officials generally from the fear of vexations suits 
and personal liability--either of which might dampen 
the ardor of all but the most resolute or irrespon­
sible public officials in. the discharge of their 
duties. Perhaps too, the grant of blanket immunity 
to judges and legislators implicitly recognizes that 
there are limits to the injuries which can b~-~ 
inflicted in

9
the courtroom or on the floor of the 

legislature. 

8rbid., p. 2. 

9 Charles R. McManis, "Personal Liability of State 
Officials" State Government, Vol. 49, No. 2 (Spr. '76) p. 86. 
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l_~n the development of the doctrine of immunity, another 

commentator has written: 

The doctrine was an attempt nto strike a balance 
between providing a remedy against public. officials 
for tortious conduct and protecting public officials 
from unwarranted harassment and the inhibition that 
would arise if the courts passed judgement on the 
policy decision O"f a coequal branch of government". 10 

Immunity may be provided to local public officials 

in various degrees. Complete. or "blanket" immunity 

affords absolute protection from liability. Judges have 

enjoyed absolute immunity for many years. Some local, 

state and national. officials have also enjoyed blanket 

immunity. "Qualified" immunity "provides.protection 

against ultimate personal liability and then only if 

litigation established that the decision was made in good 

faith, while absolute. immunity protection, whether the 

officers acted in good faith or not, is provided against 

personal liability itself". 11 

The courts and various public officials have 

attempted to find a balance between the amount of immunity 

and the extent to which public officials should be held 

liable for their tortious conduct. In this attempt, the 

courts and the public officials have considered the 

alternative of holding the governing unit liable_J:ather 

than the public official for the tortious conduct of its 

10 
Rhyne e t al . , p . 3 . 

11M M . c_ anJ.s, p. 87. 
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officials and employees ·.1 The concept of indemnification 

is believed~to hold benefits for both the injured plaintiff 

and the public official. 

As will be discussed in Chapter four, local and 

state officials have responded .with legislation.to address 

the problem of official immunity from. liability. Several 

states have adopted legislation which limits. governmental 

immunity. The common law rule holds that the state is 

sovereign; it can do no wrong. However, the trend indicates 

that governments are becoming more receptive to the 

notion that the government should be liable for the acts 

of its public officials. One observer has written: 

Since 1950, the trend in. the law governing the liability 
of public officials has been describea as moving away 
from the early common law position that a public offi­
cial is liable for his actions toward increased immunity 
for public officers and employees, and away from the 
position that the government is immune from suit for 
actions of its officials toward increased liability 
of governmental units.l2 

The State of Virginia is immune from liability under 

the common law doctrine of sovereign immunity, therefore its 

public officials.when acting legally and within the scope of 

their employment are immune from personal liability. 13 Legis­

lative officials are absolutely immune from personal liabi­

lity suits in tort actions.l4 Executive officials are 

usually accorded qualified immunity. 

12Ibid. I p. 86. 

13Elder v. Holland, 208 Va. 15 (1967); Sayers· V. 
Bullar, 180 Va. 222, 22 S.E. 2d 9 (1942) 

14Ibid .. 
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The State of Virginia has not abrogated the 
_/ 

doctrine of sovereign immunity. It holds to the common law 

defense that the State is not liable for the actions of its 

officials or employees. Virginia retains both state and 

local immunity, that is, like the State, local political 

subdivisions of the State may not be held liable for the 
15 

torts of its officials or employees. 

In its effort to find a balance between the con-

flicting concepts of the doctrine of official immunity and 

that of public official liability, the courts are finding 

that the concept of indemnification is a way to achieve the 

desirable objectives of both official immunity and official 

liability: to protect the zeal and efficiency of the public 

official by shielding him from liability and to compensate 

the wronged plaintiff by denying the tortious public 

official immunity protection. 

Under indemnifcation the respective government 

"indemnifies'.' the public official against personal liability; 

the government pays any costs connected with tbe suit against 

him. It is reported in the National Institute of Municipal 

Law Officers (NIMLO) Research Report 159: 

The purpose behind the notion of indemnification 
that has been developed by the courts and incorpo­
rated by state legislatures into various statutes 

15committee on the Office of. Attorney General, 
Sovereign Immunit : The Liahi1it of Governme'nt and its 
0 icials Raleigh, N.C.: National Association of Attorneys 
General, 1976),· p. 30. Also see Table 1. "State Decisions 
Limiting Sovereign Immunity" in this publication. 
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is to eliminate the need for a broad application 
of the o/fficial inrrnunity doctrine without sacri­
ficing the protection that inrrnunity granted the 
municipal official. Through indemnification 
official inrrnunit.y is .reduced in scope or everi eli­
minated, thereby giving a wronged plaintiff a chance 
.to prove his case against a tortious.municipal offi-
cial and to receive compensation for his injury. The 
plaintiff is not denied his remedy, but neither is 
the efficiency or zeal of the.municipal official 
reduced in any way. Through indemnification the 
municipality pays the bill for the official's mis­
conduct. Indemnification eliminates the need for 
courts to maintain the balance between. compensating 
the plaintiff and protecting the municipal official 
b~ mee£ing both of these conflicting.sqcial objec­
t~ves. b 

One observer has noted that the notion of indemnifi-

cation does not respond to the justification of official 

inrrnunity; that "while indemnification may relieve the finan-

cial inhibitions concerning the liability of public servants, 

it does not mitigate the deleterious and harassing effect of 

frivolous lawsuits". 17 Another perspective on the concept, 

however, indicates that indemnification may encourage more 

responsible official conduct._ As noted, official immunity 

from liability is reduced in governments when indemnification 

is granted. Thus, the acts of the public_ official are more 

susceptible to public scrutiny. Also where the acts of the 

public official are not in the discharge of his official 

duties, courts have held that he/she may not be indemnified. 18 

16Rhyne et al., p. 322. 

17 
Neil R. Shortlidge, "Personal Liability of Local 

Public Officials and the Official Immunity Doctrine, Part 
III and IV", Kansas Government Journal (July 1977), p. 245. 

18Rhyne et al., p. 324. 
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The courts have recognized that in order to 

punish the dishonest official, it would be necessary that 

all public officials be subject to the threat of liabi­

lity.19 In a landmark case, Gregoire v. Biddle, 177 F. 

2d 579 (2d Cir. 1949),
2° Chief Judge Learned Hand justified 

public official immunity: 

It does indeed go without saying that an. official, 
,, who is in fact guilty of using his powers to vent 
his spleen upon others, or for any other personal 
motive not connected with the public good, should 
not escape liability for the injuries he may so 
cause; and if it were possible in practice to confine 
such complaints to the guilty, it would be monstrous 
to deny recovery. The justification for doing so 
(denying recovery) is that it is impossible to know 
whether the claim is well founded until the case has 
been tried, and that to submit all officials, the 
innocent as well as the guilty, to the bother of a 
trial and to the inevitable danger of its outcome, 
would dampen the ardor of all but the mDst resolute, 
or the most irresponsible, in the unflinching dis­
charge of their duties. Again and again the public 
interest calls for action which may turn out to be 
founded on a mistake, in the face of which an official 
may later find himself hard put to satisfy a jury of 
his good faith. There must indeed be a means of 
punishing public officials who have been truant to 
their duties; but that is quite another matter from 
exposing such as have been honestly mistaken to suit 
by anyone who has suffered in a balance between the 
evils inevitable in either alternative. In this 
instance it has been thought in the end better to 
leave unredressed the wrongs done by dishonest 
officers than to subject those who try to ~~ their 
duty to the constant dread of retaliation. 

19
Ibid. 

20 
Cert. denied, 339 U.S. 949 (1950). 

21 
177 F. 2d at 581. 
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Until a remedy is found which is equitable to both 

the public official and the injured plaintiff or. until a 

better "balance" between the two competing concepts is 

found, the doctrine of official immunity will continue to 

prevail in Virginia relative to the application and. interpre­

tation of the common law doctrine .. of sovereign immunity. In 

applying the official immunity doctrine, various degrees of 

immunity from personal liability will be accorded the local 

legislator and the chief executive depending on the scope 

of their decision-making activities. 



CHAPTER II 

TRADITIONAL PRINCIPLES OF THE DOCTRINE 

OF OFFICIAL IMMUNITY 

The application of the doctrine of official immunity 

and the protection it affords public officials from liability 

depend on the nature of the decisions being made, that is, 

immunity from liability lawsuits depends on the extent to 

which a decision made by a public official is "discretionary" 

or merely "ministerial". The courts' efforts to distinguish 

between an act of discretion and a ministerial act form 

the basis for examining the principles of official immunity. 

The first principle of the doctrine of official 

immunity provides that a public official be accorded blanket 

immunity or qualified immunity from damages incurred in the 
1 

line of official duty. The second principle provides that 

a public official is liable for acts of misfeasance or 

negligence in the performance of duty where the decision is 

ministerial in nature or where the public official failed 

1 
Austin v. Richardson, 1 Gratt. (42 Va.) 310 (1844); 

Allen v. Com., 83 Va. 94, 1 S.E. 607 (1886); Yates v. Ley 
121 Va. 265, 92 S.E. 837 (1917). 

35 
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to act as authorized in a ministerial capacity.2 

The courts have attempted to define the two princi­

ples and thereby draw a distinction between a discretionary 

act and a ministerial act. In one case, the distinction 

between the two acts was stated: 

Tort liability of a public officer to an indi­
vidual for his negligent acts or omissions in the 
discharge of an official duty depends altogether upon 
the nature of the duty to which the neglect is 
alleged. Where his duty is ministerial, he is liable 
in damages to anyone specially injured, either through 
nonfeasance or misfeasance. On the other hand, where 
his powers are discretionary, to be exerted or with­
held according to his own judgment as to what is 
necessary and proper, he is not liable to any private 
person for a neglect to exercise those powers, nor 
for the consequences of a lawful exercise of them 
where no corruption or malice can be imp~ted, and he 
keeps within the scope of his authority. 

Several definitions are offered for both "minister-

ial" and "discretionary" acts. At the very least a 

discretionary act includes "judicial acts, quasi-judicial 

acts and any other type of act Cadministrative' or 

'executive' are two terms frequently used) where some 

type of judgment or policy-making is involved." 4 A dis­

cretionary function has been defined as that function 

2Allen v. Com., 83 Va. 94, 1 S.E. 607 ~(].?86); 
Berry v. Hamman, 203 Va. 596, 125 S.E. (2d) 851 (1962). 

3noeg v. Cook, 126 Cal. 213, 58 P. 707 (1899) and 
Tomlinson v. Pierce, 178 Cal. App. 2d. 112, 2 Cal. Rptr. 
700, 703 (1960) cited in Charles S. Rhyne et al., Tort 
Liability and Immunity of Municipal Officials (Washington, 
D.C.: National Institute of Municipal Law Officers, 1976), 
PP · 15-16. 

4Ibid., p. 23. 
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which is quasi-judicial in nature in that it requires 

personal deliberation and judgment.5 

A ministerial act requires a public official to 

respond to a given situation as programmed. A ministerial 

act is one which ''requires no decision or judgment but 

amounts only to the obedience of orders".6 A court in 

Connecticut has remarked: 

The word "ministerial" under our law refers to 
a duty which is to be performed by an official 
"in a given state of facts in a prescribed 
manner, ... without regard to or the exercise 
of his own judgment (or discretion) upon the 
propriety of the act being done". . . 7 

In Virginia, the ~ourt has held that, generally, 

statutes which vest arbitrary discretion in public . 

officials, without prescribing a uniform rule of action 

by which they shall be guided, are unconstitutional and 

void.8 The court's decision is subject, however, to a 

qualification where it is difficult or impracticable to 

lay down a specific rule of action.9 

5Ibid., p. 16. 

§Ibid. 

?Blake v. Mason, 82 Conn. 324, 73 A. 782, 783 (1909) 
cited in Rhyne et al., p. 16. 

8Gorieb v. Fox, 145 Va. 554, 134 S.E. 914, Aff. 274 
u.s. 603 (1926). 

9Ibid. 
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However defined and distinguished, the line 

between what is discretionary and ministerial is not 

clear or distinct. For example, a public official may 

exercise both discretionary and ministerial powers. 

In a case on this problem, the court remarked: 

The main perplexity ... is to determine where the 
ministerial ... duties end and the discretion process 
begins. It would be difficult to conceive of any 
official act, no matter how directly ministerial, 
that did not admit of some discretion in the manner 
of its performance, even if it involves only the 
driving of a nail.lO 

The doctrine of official immunity is an outgrowth 

of "judicial" immunity. As noted earlier in this research, 

judges have long enjoyed absolute protection from liability. 

When the official immunity doctrine w~s extended and applied 

to officials whose duties were "not even remotely 'judicial' 

in character, then the courts·classified these officials' 

acts as discretionary rather than judicial".ll In order to 

invoke the protection of qualified immunity other public 

officials must establish that they acted in a quasi-judicial, 

judgmental, or discretionary capacity.l2 

lOHam v. County of Los Angeles, 46 Cal. App. 148, 
189 P. 462, 468 (1920) C1ted 1n Rhyne et al., p. 17. 

llRhyne et al., pp. 22-23. 

12Kenneth K. Henning, "Public Official Liability: 
A Trending Toward Administrative Malpractice", Management 
Information Service Report, Vol. 8, No. 1 (Washington, D.C.: 
International City Management Association, January 1976), 
p. 2. 



39 

Absolute immunity mostly applies.to public officials who 

are legislators or policy-makers. Qualified.immunity 

applies to chief execut.ives such. as. city managers and 

county administrators. 

Public officials are held responsible for their 

own acts in the abuse. or transgression of .their autho­

rity.13 Public officers are not liable for the misconduct, 

negligence or omissions of their official subordinates in 

h f f h . bl' f . 14 Th' 1 t e per ormance o t eJ.r pu J.C unctJ.ons. J.s rue 

has been extended to the case of persons, such as contrac-

tors, consultants, etc. who act solely for the public 

benefit, though not strictly filling the char·acter of 
15 officers or agents of the government. Public officers 

are only liable if negligent themselves, or if they 
16 

cooperate in the wrong done. 

Where the duty of a public official is absolute, 

certain. and imperative, involving merely the execution of 

a set task--that is, if the duty is simply ministerial--

13Richmond v. Long, 17 Gratt. (58 Va.) 375, 94 
Am. Dec. 461 (1867). 

14
Ibid. 

15 
Sawyer v. Gorse, 17 Gratt (58 Va.) 230, 9 Am. 

Dec. 445 (1867), 

16
Tracy V. Gloyd, 10 W. Va. 19 (1877). 
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he is liable in damages to anyone specially injured either 

by his omitting to perform the task or duty, or by his 

performing it negligently or unskillfully. 17 For example, 

a public official may be held liable for defamatory words 

spoken while performing his duties. 18 When .a public 

official has no jurisdiction over the subject matter, and 

when the act of which the complaint is made is maliciously 

or corruptly done, he is liable in damages to the party 

aggrieved by his conduct. 19 

It is generally true that a public officer engaged 

in nonministerial--discretionary--duties will not be 

civilly liable for an act performed within the scope of 

his authority, even if that act is based upon an erroneous 

construction of law. 20 This rule is designed to protect 

public officers from the harrassment of private individuals 

allegedly. injured by the official acts, and to insure 

effective administration of the law.21 

17 
Wynn v. Grandy, 170 Va. 590, 197 S.E. 527 

(1938); Berry v. Hamman, 203 Va. 596, 125 S.E. (2d) 851 
(1962). 

(1967). 

p. 40. 

18 
Elder v. Holland, 208 Va. 15, 155 S. E-:---2d 369 

19Burch v. Hardwicke, 30 Gratt. (71 Va.) 24 (1878). 

20 
· Hichie's Juri·sprudehce, 1974 Cumulative Supp. 

21Rellamy v. Gat·es, 214 Va. 314, 200 S.E. 2d 533 
(1973). 
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In a 197 5 case, \vood' v. Stri·ckTand, 420 U.S. 308, 

under federal law, the. United States Supreme Court app~ars 

to have added an additional requirement for granting by 

the courts of even qualified innnunity., at least insofar as 

civil rights are concerned. In addition to the requirements 

that the action taken be di'scr'etion·ary in. nature rather 

than ministerial, and in good faith, the court held in 

this case that a school board member could not claim 

immunity: 22 

... if he reasonably should have known that the 
action he took within his sphere of official res-
~~n~~~i~~~~e~~u~~f~~~;~~Z3the constitutional rights 

The general rule is that, in the. absence of a 
statute providing liability, municipal officers 
acting in a legislative capacity are not liable 
in damages for their official acts, even though such 
acts are void as in excess of jurisdiction or other­
wise without authority of law. Likewise, no member 
of a municipal council can be held liable to any 
individual for the enactment or repeal of an ordinance 
within its authority whereby the latter has suffered 
damage. 24 

From the situations here presented, it may be seen 

that the courts have to look at and weigh several variables. 

The court must determine. the hierarchial status of the 

22H . 3 
enn~ng, p. . 

23
Ibid. 

24 
Shannon v. Hicks, 434 F. Supp. 803 (1977); Ross 

V. Gonzales, 29 S.W. 2d 437 (Tex. Ct. Civ. App. 1930)-;­
Bricker v. Sims, 195 Tenn. 361, 239 S .W. 2d 661 (1953); 
McGra Cit of Lake Louisville, 332 S. ·1;17. 2d 837 (Ky. Ct. 
App. 960 Ross, Bricker, and McGray cited in Rhyne et al., 
p. 22. 
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official and the type of decision he/she is legally autho­

rized to make. Since the same official may have a position 

where both discretionary and ministerial acts are within 

his/her powers, and since it must be determined at what 

point the act became discretionary, the courts have a some­

what difficult task. In this respect, court decisions on 

official immunity have become unpredictable. 



CHAPTER III 

THE LEGAL FOUNDATIONS OF 

PERSONAL LIABILITY 

\"The extent to which public officials are held 

liable for their acts is based on the provisions of the 

various state statutes and constitutions and the United 

States Constitution. Case law and examples in the area of 

public official conduct are as varied on the subject of 

official liability as the several states. Virginia tort 

law is provided in statutes and case law. A remedy for 

any violation of an individual's constitutional rights by 

a public official is provided by federal statute, 42 U.S.C. 
! 

Section 1983. ~ 

Personal Liability .of Public Officials 

In order to understand the notion of personal 

liability, a definition of the con~ept must be given. 

"Personal liability" is defined here in terms of "tort" 

liability. Several definitions have been given __ w-hich define 

"tort(s)" from various perspectives. 1 Prosser defines tort 

1 
See William L. Prosser, The Law of Torts (St. 

Paul, Minn.: West Publishing Co., 1971) pp. l-2. 

43 
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as: " ... a civil wrong., other than a breach. of contract, 

for which the court will provide a remedy in. the form of 

an action for damages". 2 He follows by stating that this 

definition" ... says nothing more than that a tort is one 

kind of legal wrong, for which the law will. give a particu-

lar redress". Prosser recognizes that. it is very difficult 

to define and make statements concerning a "tort". Torts 

can only be understood in terms of a broader context. 

Drawing from Prosser, one writer has noted that the best 

definition of the law of torts is" ... a body of law which 

is directed toward the compensation of individuals rather 

than the public for losses which they have suffered in 

respect of all legally recognized interests ... where the 

law considers that compensation. is required". 3 A common 

thread in all torts is the notion of unreasonable inter­

ference within the interests of others. 4 Actions such as 

trespass, false imprisonment, assault and battery, inflicting 

mental distress, invasion of privacy, and negligence are 

examples of torts. 5 An intentional tort is defined as an 

act committed with the "intent to bring about a result which 

2
Ibid., p. 2. 

3 
Peter G. Brown, Personal Liability of Public 

Officials, Sovereign Immunity and Compensation. for Loss 
~Columbus, Ohio: Academy for. Contemporary Problems, 
1977) p. 1. 

4Ibid. 

5rbid. 
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will invade the interest·s of another in a way that the 

law will not sanction".
6 

The acts of public officials may be questioned by 

any citizen affected thereby if he has suffered some 

character of prejudice for which .. he is entitled. to seek a 

redress in the courts. 7 However, an officer is entitled 

to the peculiar protection of the law in the performance 

of his official duties.8 In Virginia, public officers 

duly equipped with the authority.of the law represent the 

majesty of the law, and to them every citizen should 

yield prompt and willing obedience, and they should be 

accorded the fullest protection in the discharge of their 

duties. 9 

6see "Recent Decisions", "Civil Rights: Corporate 
Directors Held Personally Liable for Intentional Racial 
Discrimination Despite Due Diligence to Know the Law. 
Tillman v. Wheaton-Haven Recreation Association, 517 F. 
Zd. 1141 (4th Cir. 1975) 11 in 10 University of Richmond Law 
Review 197 (1975) at note 21. 

7Gatewood v. Garrett, 106 Va. 552, 56 S.E. 335 
(1907). 

8Mercer v. Com. , 150 Va. 588, 142 S. E. 369 (1928) . ;___ _____ _ 
9nendricks V. C'om., 163 Va. 1102, 178 S.E. 8 

(1935) . 
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Personal Liahilit • Under the CiVil 
Rights Act· of l87T (42 U.S.C. 

s·ection: 198'3) 

Section.l983 of th~ Civil Rights Act of 1871 

subjects all persons to liability for damages in cases 

where an injured party has beeri denied the protection of 

the fourteenth amendment of the United States Constitution 

at the hands of such person. Section 1983 states: 

Every person who, under color of any statute, 
ordinance, regulation, custom, .or usage, of any 
territory, subjects, or causes to be subjected, 
any citizens of the United States or other person 
within the jurisdiction.thereof to the deprivation 
of any rights, privileges, or immunities secured 
by the Constitution and laws, shall be liable to 
the party injured in an action at law, suit in 
equity, or other proper proceeding for redress. 

Pursuant· to section five of the fourteenth amendment, Con-

gress has the power to enforce this amendment "by 

appropriate legislation''. Section 1983 does not establish 

new federal rights but rather creates a federal cause of 

action protecting already existing rights from violations 
10 

by persons acting under the law. 

The provisions of Section 1983 did not apply to 

municipalities and counties until 1978, when the United 

States Supreme Court, in Monell, 11 concluded that munici-

10Gary J. Spahn and David E. Boone, "Private Discri­
mination Actions Filed in Federal Court: Nonsubstantive 
Matters Affecting Liability and Relief'' 12 Univ·ersity of 
Richmond Law Review 101 (Fall 1977). 

llMoneTl et al. v. Department of Social. s·erVices of 
· City ·of New York et al., 436 U.S. 658, 98 S. Ct. 2018, 56 

L. 2d 611 (Decided June 6, 1978). 



47 

palities are "persons" under the act. This ruling over­

turned a previous Supreme Court decision, in Monroe v. 

Pape, 12 that in a suit for money damages under section 

1983 a municipal corporation is not a "person" within the 

meaning of the section. 13 Monroe was followed by Moor v. 

County of Alameda, 411 U.S. 693 (1973) in which the 

Supreme Court held that "counties, like municipalities, 

are 'nonpersons' within the meaning of section 1983". 14 

The Supreme Court also held in City of Kenosha v. Bruno, 

412 U.S. 507 (1973) that a municipality is not a "person" 

within the meaning of the statute in both damage and 

equitable actions.l5 

vVhen municipalities and counties are excluded 

from liability under section 1983 this increases the pro­

bability of suits against public officials in their offi­

cial capacity. Although the suits are not against the 

official, in his/her authorized and official capacity, 

but, rather, against a government's practice or an 

erroneously constructed ordinance or statute, the imposi-

tion of such suit and the ordeal which follow could have a 

profound effect on the official: An injured plaintiff 

12 
365 u.s. 167 (1961). 

13 
Spahn and Boone, p. 102. 

14Ibid. 

15Ibid., pp. 102-103. 



48 

"may recover damages from the responsible official sued 

in his individual capacity, providing plaintiff establishes 

that the defendant acted in bad faith in performing his 

official duties .... "l6 

In regard to "bad faith" in performing official 

duties, the United States Supreme Court held in Wood v. 

Strickland, 420 U.S. 308, 321-322 (1975): 

That the official must not only be acting in good 
faith, "with a belief that he is doing right", but 
also his actions cannot be justified by ignorance 
of "selected, undisputable law". Accordingly, if 
the official knew or reasonably should have known 
that his actions would violate a person's constitu­
tional rights, he should not be immune from 1983 
liability.l7 

A good faith defense is often difficult for the plain-

tiff to overcome. If bad faith cannot be determined, 

then the suit is barred, not because it is a suit against 
an officer of the government, but because it is, in sub­
stance, a suit against the government over which the 
court, in view of a State's Eleventh Amendment immunity 
under the United States Constitution, in the absence of 
consent, has no jurisdiction. In the absence of some 
statutory waiver, sovereign immunity bars any private 
suit seeking relief against the government. 1 ~ 

16 Ibid., p. 104. 

17Ibid., p. 106 at note 82. 

18Jerry L. Mashaw and Richard A. Merrill, The 
American Public Law System (St. Paul, Minn.: West-­
Publishing Co., 1975) pp. 659, 661. 
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Although section 1983 covers a wide spectrum for 

redressing and protecting all individuals' fourteenth 

amendment rights, the public official who executes his/her 

duties with "diligence and fidelity" should not fear its 

coverage. In Tenny v. Brandhove, 341 U.S. 369 (1951), the 

Supreme Court held that legislators are immune so long as 

actions of the legislator are "fairly within" the. legisla­

tive province.l9 For executive officials, the situation 

is not so clear: their acts are both discretionary and 

ministerial. For both legislators and chief executives, it 

is important to note that the Supreme Court held that 

section 1983 does not require a showing of a specific 

intent to deprive a person of-a federal right, the mere 

deprivation is itself a violation. 

19Kenneth K. Henning, "Public Official Liability: 
A Trending Toward 'Administrative Malpractice'", Manage­
ment Report, Vol. 8 (Washington: International City Hanage­
ment Association, January 1976) p. 4. 



CHAPTER IV 

THE POTENTIAL EFFECTS OF PERSONAL 

LIABILITY SUITS 

Public officials are concerned about official 

liability suits. Legislation dealing with the doctrines 

of official immunity and sovereign immunity is being 

hammered out across the nation. This concern and related 

activities on the part of the public official is one of 

the several possible indicators that the threat or notion 

of liability suits does have some effects. 

The extent to which the effects of personal 

liability suits change the will~ngness of the public 

official to serve in a public capacity is not fully known. 

The only measurable indicator available at this time on 

the effects of liability is the amount and substance of 

legislative and judicial activity occurring in the states. 

Later in this chapter a case study will be analyzed to 

illustrate some of the potential effects a personal 

liability suit may have on local governments and their 

officials. 

Several states are attempting to deal with the 

confusion which surrounds the competing, and in some 

cases, conflicting concepts of official immunity and the 

liability of public officials. These two concepts have 

so 
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some socially desirable objectives that should be achieved. 

The question in most liability suits is how much official 

immunity should be sacrificed so that injured parties can 

be compensated. This. is a perennial question for many 

state courts and legislators. 

States which are approaching the subject of 

personal liability have different views and opinions on 

the question of immunity from claims of errors and omissions 

in the performance of official activities. For example, 

in New Mexico, the legislature passed legislation which 

granted general tort immunity to local governments and 

their employees. 1 Additional information reported by the 

Municipal Yearbook reveal that: 2 

In Arkansas, liability of public officials for 
misconduct of public employees has been limited to 
financial matters_only; 

In Minnesota, liability limits applicable to cities 
h~ve been extended to include all city personnel. 
Previously, there was no limit on the personal 
liability of elected officials and department heads. 
The present law sets limits at $300,000 for a city 
and $100,000 for an individual; and 

In Oklahoma, governing boards of cities and towns are 
now required to provide legal assistance to municipal 
employees against whom a civil action is brought in 
relation to the performance of their duties. The 
municipalities, however, are not authorized to pay 
any monetary damages. 

1The Municipal Yearbook (Washington, D.C. : Inter­
national City Management Association, 1977), p. 54. 

2
Ibid., pp. 55-61. 
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The Oklahoma legislature recently enacted a new 

tort liability law affecting all local. governments in 

that state and. individual employees.
3 

The substance of 

the legislation is that .the Act. "abolishes the distinction 

between governmental and. proprietary functions (and 

provides that), generally, discretionary functions, such 

as legislative and judicial acts, and losses resulting 

from natural causes are exempt from. suit. ,,4 

The Oklahoma law further provides that governmental 

employees are not liable unless fraud, corruption or 

malice exists. In contrast to the law as it existed at 

the time it was reported in the Municipal Yearbook, 5 local 

governments are now "required to defend and pay claim if an 

employee or officer is found in violation of federal civil 

rights laws while acting in good faith"; however, no 

damages are permitted.6 

It is also noted in the Yearbobk that some states 

and, in some cases for special exceptions., local govern-

ments are required by law to carry liability insurance 

3navid R. Morgan, "Oklahoma Enacts Changes in 
Municipal Tort Liability", National Civic Revie~-(Ji.ily 
1978), p. 324. 

4 
Ibid. 

5 . 
See text accompanying note 2 supra. 

6 
Morgan. 
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7 

on their employees. In .such cases, however, it should 

be known that governmental and official irrununity may be 

reduced, if not terminated, by the courts if liability 

insurance is available.
8 

Although liability insurance 

will be discussed in a later section, it should be noted 

at this point that liability insurance coverage may not 

be available to many local governments because the cost of 

premiums have become prohibitive. Municipal and public 

official liability have become so noticeable in recent 

years that "insurers are either raising prices at astrono­

mical rates or are deserting the market."9 

Of the legislative activity dealing with official 

immunity, indeminfication. of publ.ic officials, and sovereign 

immunity, the two most comprehensive tort irrununit.y statutes 

are the California. Tort Claims Act and the Illinois Local 

Government and Governmental Employees Tort Immunity Act. 10 

7The Municipal .Yearbook. 

8 
See Howard W. Dobbins, "Liability Insurance for 

Governmental Officers and Employees", Virginia Town and 
City, Vol. 11, No. 10 (October 1976), pp. 11-12. 

1°For a brief summary of the provisions of the Acts, 
see Charles S. Rhyne, WilliamS. Rhyne and Stephen P. 
Elmendorf, rort Liability and Immunity of:. Municipal 
Qfficia1s (Washington, D. G. : National Institute of 11uni­
cipal Law Officers, 1976), pp. 287-307. 
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According to the National Institute of Municipal Law 

Officers (NIMLO) Research Report 159 (1976), the State of 

California Supreme Court struck down the common law of 

sovereign immunity that State and its political subdivi­

sions previously enjoyed, causing the California legisla­

ture to adopt legislation which provided some liability 

protection for its local governments and their officials. 

The potential effects of personal liability suits 

have been made more or less prevalent as a result of 

judicial and legislative activity in the area of municipal 

and official liability. Kenneth Gulp Davis has written 

extensively on the subject, highlighting several important 

developments which have occurred within the last twenty 

years. Many of these developments are judicial in 

nature. 

According to Davis, as of 1970, eighteen state 

courts had abolished "chunks of sovereign immunity by 

judicial actions."ll· "During the 1970-75 period, ten 

more state courts had abrogated large portio~~of sovereign 

immunity ... " 12 

11Kenneth Gulp Davis, Administrative Law of the 
Seventies (Rochester, New York: The Lawyers Co~OQ§rative 
Publishing Company, 1976) p. 551. 

12
Ibid. 

In a November 1976 report prepared by the Committee 
on the Office of Attorney General, State decisions 
limiting sovereign immunity included Alabama: Jackson v. 
Florence, 320 So. 2d. 68, 74 (1975); Alaska: City of 
Fairbanks v. Schaible, 375 P. 2d 201 (Alaska, 1962); 
Arizona: Stone v. Arizona Highway Commission, 93 Ariz. 
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In addition to the cases cited by the National 

Association of Attorneys General, several other state 

384, 381 P. 2d 107 (1963) and State v. Stone, 104 Ariz. 
339 452 P·. 2d. 513 (1969); California: Muskopf v. Corning 
Hos~ital District, 55 Cal. 2d 211, 11 Cal. Rptr. 89, 359 
P. d 457 (1961); Colorado: Evans v. Board of Courts 
Commissioners, 174 Colo. 97, 482 P. 2d 968 (1971); District 
of Columbia: S encer v. General Hos ital of District of 
Columbia, 138 U.S. App. D.C. 8, 25 F. 2 79 969 ; 
Florida: Hargrove v. Town of Cocoa Beach, 96 So. 2d 130 
(Fla. 1957); Idaho: Smith v. State, 93 Idaho 795, 473, 
PP. 2d 933 (1970); Illinois: Melitor v. Kaneland Commu­
nitZ, Unit District No. 302, 18 Ill. Zd 11, 163 N. E. 2d 
891959); Indiana: Campbell v. State, 284 N.E. 2d 733 
Ind. (1972), Kleiner v. Board of Commissioners, 143 
Ind. App. 155, 39 N.E. 60 9 an Brinkman v. 
City of Indianapolis, 141 Ind. App. 622, 231 N.E. 2d 169 
(1967); Kansas: Carroll v. Kittle, 203 Kan. 841, 457. P. 
2d 21 (1969) and Brown v. Witchita State University, 550 
P. 2d 66, 83 (Kan. 1975); Kentucky: Haney v. City of 
Lexington, 386 S.W. 2d 738 (Ky. 1964); Louisiana: ~oard 
of Commissioners of Port of New Orleans v. Splendour 
Shipping and Enterprises, 273 So. 2d 19 (la. 1973); 
Maine: Davies v. City of Bath, Decision No. 1385. Maine 
Supreme Court October 12, 1976 A. 2d (1976); Michigan: 
Williams v. City of Detroit 364lMich. 23I, III N.W. 2d 1 
(1961); Minnesota: Spanel v. Mounde View School District 
No. 621 264 Minn. 279, 118 N.W. 2d 795 (1962) and Neiting 
v. Blondell, 235 N.W. 2d 597, 599 (Minn. 1975); Nebraska: 
Johnson v. Municipal University of Omaha, 184 Neb. 512, 
196 N.W. 2d 286 (1969) and Brown v. City of Omaha, 183 
Neb. 430, 160 N.W. 2d 805 (1968); Nevada: Rice v. Clark 
County, 79 Nev. 253, 382 P. 2d 605 (1963); New Hampshire: 
Merrill v. Manchester, 114 N.M. 722, 332 A. 2d 378, 382-
83 (N.H. 1975); New Jersey: Willes v. Department of 
Conservation and Economic Develo ment, 55 N.J. 534, 264 
A. 3 1970 ; New Mexico: Hicks v. New Mexic~ 544. 
P. 2d 1153, 1155 (N.M. 1975); North Dakota: _Kitto v. Minot 
Park District, 224 N.W. 2d (N.D. 1974); Pennsylvania: 
Aaala v. Philadelphia Board of Public Education_,_305 A. 
2 877 (Pa. 1973); Rhode Island: Becker v. Beaudoin, 106 
R.I. 562, 761 A. 2d 896 (1970); Tennessee: Johnson v. 
Omau Canst. Co., 519 S.W. 2d 782, 786 (Tenn. 1975); \~Jest 
Virginia: Long v. Weirton, 214 S.O. 2d 832, 858 (W. Va. 
1975); Wisconsin: Holytz v. City of Milwaukee, 17 Wis. 
2d 26, 115 N.W. 2d 618 (1962). Sovereign Immunity: 'The 
Liability of Government and its Officials (Raleigh, N.C.: 
The National Association of Attorneys General, November, 
1976), pp. 31-33. 



56 

t h t k . 1' . . . . 13' 14 cour s ave a en act~on to ~m~t sovere~gn ~mrnun~ty. 

Some state courts, however, believe that action to limit 

sovereign immunity should originate in the state legis­

latures rather than in the courts. 

In Morash and Sone, Inc. v. Commonwealth, 296 

N.E. 2d 461 (Mass. 1973), Davis noted the "unanimity of 

the Massachusetts court" in deciding this case. In 

making its decision, the court stated: 

There are pervasive reasons why the governmental 
immunity doctrine applicable to the Commonwealth and 
its subdivisions should be abolished. But rather 
than this court abrogate such doctrine by judicial 
action, the court recommended "the changes should be 
accomplished by legislation. The court added: we 
believe the legislature should be afforded an oppor­
tunity to do this by a comprehensive statute." 296 
N.E. 2d at 468 l.J 

In a confronting position to the Massachusetts court, the 

Pennsylvania Supreme Court in' Ayala v. Philadelphia Board 

of Public Education held "the doctrine of governmental 

13Hicks v. State, 88 N.M. 588, 544 P. 2d 1153 
(1976); West Virginia: Long v. City of Weirton, 214 S.E. 
2d 832 (W.Va. 1975). See Davis, 1978 Supl1ement to 
Administrative Law Practice (San Diego; Ca ifornia: K.C. 
Davis Publishing Company, 1978), p. 207. 

l4Arkansas: Sturdivant v. Cit -of Farmin ton, 
255 Ark. 415, 500 S.W.2d 769 (1973 ; Connecticut: 
Lapierre v. Town of Bristol, 31 Conn. Supp. 44T,--333 A. 
2d 710 (1974); .Delaware: Variety Builders, Inc. v. Polikoff, 
305 A. 2d 613 (Del. 1973); Vermont: Town of Milton v. 
Brault, 320 A. 2d 630 (Vt. 1974); Wyoming: Collins v. 
Memorial Hos ital of Sheridan Count , 521 P. Zd 1339 

Wyo. 197 . Kennet Gulp Davis, Administrative Law of 
the Seventies (Rochester, New York: The Lawyers Co­
Operative Publishing Company, 1976) p. 551. 

15Davis, pp. 552-553. 
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immunity--long since devoid of any valid justification-­

is abolished in this· Commonwealth."l6 The Pennsylvania 

court continued: 

We join the ever-increasing number of jurisdictions 
which have judicially abandoned this antiquated 
doctrine~ ... The doctrine of governmental immunity-­
judicially imposed--may be judicially terminated .... 
The cases are numerous in which this court has 
requested principles which were "out of accord with 
modern conditions of life." .... The controlling 
principle which emerges from these and other 
decisions is clear--the doctrine of state decisions 
is not a vehicle for perpetuating error, but rather 
a legal concept which responds to the demands of 
justice and thus, permits the unduly growth processes 
of the law to flourish. 453 Pa. 585, 305 A. Zd 877, 
878, 888 (1973). 

In a concurring opinion to Ayala one justice added: 

... the doctrine of governmental immunity is 
unconstitutional as is the doctrine of sovereign 
immunity. No branch of government--the executive, 
the legislative, or the judicial branch--can deprive 
a citizen of proper redress for a wrong. 453 Pa. 
585, 305 A. Zd at 889. 

In a decision to ab~ogate sovereign immunity in 

Maine, the Supreme Court decided it had given the legislature 

ample time to abolish the rule. Hence, in Bath v. City of 

Davies, the Maine Supreme Court "laid the doctrine to rest .... "17 

16rbid., p. 553. 

17committee on the Office of the Attorneys General. 
This report notes 

The Maine Supreme Court ... had urged the end of sovereign 
immunity in 1961, said the doctrine was no'E-Togical in 
1972, and finally announced in 1973 that the legislature 
should have •.. a reasonable ... time before we consider 
whether ... we should assume the responsibility of abro­
gating this rule~ When three years passed with no 
legislative action, the court cited numerous court 
decisions abolishing sovereign immunity .... (p. 33). 



58 

In explaining the recent spurt of increased 

activ~ty in the area of immunity abrogation, Davis states 

"the older law (common law doctrine of sovereign immunity) 

usually had arrived at liability for proprietary functions 

(activities performed by government but which can also be 

done by private enterprisel8) .... What is meant by abolition 

is a creation of liability against the government and 

officials) for torts resulting from governmental functions." 19 

It may be seen, therefore, that the abrogation of immunity 

could have significant adverse effects on the ability of 

the government and the public official to continue in the 

performance of essential functions and duties. 

In order to avert the harmful effects created by 

abrogating sovereign immunity state legislatures have 

responded to judicial abrogation of immunity by either 

reinstating sovereign immunity in some form or through the 

adoption of legislation designed to protect the govern­

ments, interests and the individual governmental officials. 

The Committee on the Office of Attorneys General Report 

cites, for example, "when an Arkansas court abrogated the 

doctrine of sovereign immunity, the legislature immediately 

reinstated the doctrine, finding the vitality of the princi-

18"Proprietary functions" as defined by the National 
League of Cities in The New Horld of ~1unicipal Liability, 
p, 1. 

19D . 
av~s, Administrative Law of the Seventies, 

p. 553. 
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ple essential to the final integrity of the state'! 20 

Davis notes the Arkansas legislature feared bankruptcy. 21 

Most states have responded to court decisions, 

however, by instituting measures to limit the claims and 

suits filed against the government and governmental 

officials. Chief of these measures are the Tort Claims 

Acts. "These actS" have the effect of reinstating immunity 

except where the act provides for liability, although 

most have fairly broad liability" .... They commonly 

include a requirement that all claims be presented to the 

1 t d t 22 h. h . . re evan state epartmen or agency, w ~c ~s g~ven a 

specified period of time in which to review the claim and 

either pay it or deny it. In some states the claimant 

may seek redress in the court as soon as the claim is 

denied by the department, as in the Utah Code Ann., 

Sections 63-30-12. In Iowa, a special hearing or appeal 

board must review and affirm the denial of the claim 

before the jurisdiction of a court may be invoked.
23 

20committee on. the Office of Attorneys General, 
p. 35 and see Arkansas Statutes Ann., Sections 12-2901 
(Supp. 1969). 

21navis, Administrative Law of the SevenTies, p. 
556. 

22committee on the Office of Attorneys General, 
Report, p. 35 and and Table 2 "State Liability Legis­
lation," pp. 36-41. 

23committee on the Office of Attorneys General, 
p. 35. 
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It is reported that every tort claims act insti­

tuted by a state includes some provisions for exceptions 

to liability. For example, the California Tort Claims 

Act provides immunity to governmental officials for 

discretionary acts within the scope of employment. 24 

Under the California Act, "a citizen with a claim 

arising out of governmental activities would, under legal 

principles, have a cause of action against both the 

employed who was the proximate cause of the injury or 

damage," and against the governmental entity employing him 

under the doctrine of respondent superior. 25 As the 

conunon law developed., respondent superior did not apply 

in the case of a governmental employer. The California 

Act, however, includes this doctrine and now, "the Act 

provides that in the absence of fraud, malice, or cor-

ruption, the state will represent and indemnify a state 

employee against whom a claim is brought." 26 

24rbid. 

25As defined by Black, this maxim means that "a 
master is liable in certain cases for the wrongful acts 
of his servant .... This doctrine is inapplicable where 
l.nJury occurs while the servant is acting outside legitimate 
scope of authority." .Respondent Superior does.not apply 
in relation between state officers and their su15ordi;;. 
nates, unless superior participates in or directs act. 
Municipalities are exempt from doctrine when .. officers are 
acting in exercise of governmental functions. Henry 
Campbell Black, Black's Law Dictionary. Fourth Edition, 
Revised. (St. Paul, Minn.: West Publishing Co., 1968). 

26committee on the Office of Attorneys General, 
p. 35. 
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Prior to 1970, abolition of sovereign immunity of 

state and local governments came primarily from the 

courts. But since 1970, abolition of the doctrine has 

come much more from legislatures than from the courts. 27 

As have been pointed out, generally courts have cited. 

reasons based on jurisdictional grounds that the legislature 

should have the responsibility for reevaluating sovereign 

immunity and abrogating it if the legislature saw doing 

so to be in the best interest of the state. Courts have 

stated further that the legislature should have time to 

make changes in the law.28 

Many states have reacted to the complex problem 

of protecting governments and its officials on the one 

hand and providing a form of redress to persons injured 

on the other by governmental actions in at least two 

ways: they have either abrogated sovereign immunity and 

limited its coverage or legislatures have responded to the 

cause with tort claims acts and other forms of legislation 

designed to reduce the threat of personal liability and 

provide a channel through which injured plaintiffs could 

receive compensation for their damages. 

In the development of tort claims acts, the 

National League of Cities reports, most legislature "attempts 

involve placing dollar limits on claims and granting 

27navis, Administrative Law of the Seventies, p. 554. 

28Ibid. 
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immunity for some inherently governmental functions, 

. f lf . "29 f except ~n cases o ma easance or m~sfeasance. . As o 

1978, thirty-six of the. states that had adopted or were 

considering tort reform legislation had established, or 

prepared to es.tablish,. dollar limits on claims. 30 

The National League of Cities has analyzed the 

features of the Oklahoma Tort Claims Act of 1978. Accord-

ing to its report, one feature of the Oklahoma law is 

that it attempts to cope with individual federal civil 

liability as much as possible through state legislation. 

The report further states tha.t. the Oklahoma laws "require 

the city government. to be responsible for defending 

employees or officers who are sued under federal law" and 

to pay any judgement that might be awarded "so long as 

the employee or officer acted in good faith." 31 

Other legislative initiatives in several states 

have included provisions for liability insurance and 

variously related arrangements. In 1977, Oregon and 

Colorado, for example, adopted initiatives a~thorizing 

broad "powers for municipalities to insure, self-insure, 

establish reserves, and cooperate with other governments 

29National League of Cities. p. 6. 

30 
Ibid. 

31 
Ibid., p. 7. 
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in pooling or jointly obtaining insurance protection ... 

for meeting insurance needs."32 

Although the Commonwealth of Virginia adheres to 

the traditional common law doctrine of sovereign immunity, 

it has taken legislative action to alleviate some of the 

undesirable effects of personal liability suits. 33 In 

the 1976 session of the General Assembly, legislators 

adopted legislation providing that 

Any school board may provide liability insurance, 
or may provide self-insurance, for certain or 
all of its officers and employees and for student 
teachers and other persons performing functions or 
services for any school in the division, even 
though such persons performing functions or 
services without payment therefor, to cover 
negligent acts committed or alleged to have been 
committed while discharging their duties or per­
forming functions or services for a school.34 (Code 
of Virginia Ann., Section 22-56.2) 

Also, in the 1978 Session of the General Assembly, 

the legislature passed House Joint Resolution.No. 176 

which established a Joint Subcommittee to study the 

insurance problem of localities within the State. The 

Resolution authorized the subcommittee to "examine all 

serious insurance problems of localities" with particular 

attention to. liability insurance for public officials.35 

32Ibid. 

33For example, see "Torts," 59 Virginia Law 
Review 1617-1619 (Hay 1973). 

34Dobbins, p. 11. 

35commonwealth of Virginia, Initial Staff Studt For 
Joint Subcommittee Studyin~ Insurance Problems of Loca ities, 
Virginia Division of Legis ative Services, 1978. 
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In prior sessions, the Virginia legislature passed 

statutes which to some degree have held the number of lia­

bility suits against public officials to a minimum and, 

consequently, have minimized the effects of personal 

liability lawsuits. Of all the statutes passed, Section 

15.1-506.1 is possibly the most important to local public 

officials. It provides for liability insurance for officers 

d 1 f . . . . . d 36 an emp oyees o v~rg~nia count~es, c~t~es an towns. 

Just how much the State is concerned about 

personal liability of public officials in Virginia's 

local governments is indicated by the Virginia legislature's 

adoption in 1974 of two House Joint Resolutions, Numbers 

20 and 124. Both Resolutions authorized the Committee 

for Courts of Justice to study the doctrine of sovereign 

immunity and determine methods for reducing the impact of 

personal liability suits against public officials.
37 

36specifically, this Section provides: 
The board of supervisors or school board of 
any county and the governing body of any 
political or governmental subdivision may 
provide liability insurance, or may provide 
self-insurance, for certain or all of its 
officers and employees to cover the costs and 
expenses incident to liability, including 
those for settlement, suit or satisfaction of 
judgment, arising from the conduct of its 
officials and employees in the disc-harge of 
their duties. Code of Virginia, Section 
15 .1-506 .1. 

37 . 
Commonwealth of Virginia, Report of the Senate 

and House Committees for Courts of Justice On Governmental 
Immunit to the Governor and the General Assembl of 
Virginia-House Document Number 31 1975 . 
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Before adopting HJR 20, the Virginia legislature 

considered several reasons why it should study or re­

examine the doctrine of governmental immunity which has 

become "firmly imbedded in the common law of the Common­

wealth."38 It cited the fact that "the majority of states 

have abolished the doctrine, either judicially or legis­

latively, as being outmoded and unfair." 39 The legislature 

noted that "while the Supreme Court of Virginia has con­

sistently upheld the doctrine, in some of the opinions it 

has strongly hinted that the General Assembly should 

exercise its prerogatives, and take a sharp, close look 

at the problem." 40 

As worded in the Resolution, the 1974 General 

Assembly recognized that the doctrine of sovereign immunity 

"often results in uncompensated loss to individuals who 

can ill afford such loss and through no fault of their 

own." The legislature also was aware that the United 

States had a federal tort claims act and, therefore, 

decided to study the problem of governmental immunity "with 

a view to adoption of a State tort claim act" on the order 

of the Federal model. 

38rbid. 

39 rbid. 

40rbid. 
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The Subcommittee completed its study by Fall 

1974. The 1975 General Assembly, however, did not act on 

the study; several questions remained unanswered. The 

Subcommittee found, first, that there was no acceptable 

method or alternative by which the doctrine of sovereign 

immunity and governmental immunity could be replaced. 

Second, lacking a specific legislative proposal, the 

Subcommittee was unable to provide sufficient data per­

taining to the cost of tort claims legislation in Virginia. 

The Subcommittee's most visible achievement was a "draft" 

T Cl · A f v· · · 41 ort a~ms ct or ~rg~n~a. 

As early as 1941, George Warp recognized the dif­

ficulty in producing legislation which would reduce the 

thrust of liability suits against public officials and 

also compensate persons injured by the government or a 

public official. 42 According to Warp, some writers have 

advocated legislation designed to reduce or abolish the 

customary immunity of municipalities. But Harp notes "the 

task of drafting such legislation is not easy-.... Laws must 

be drawn up which will not only meet the situation fairly 

41see, Commonwealth of Virginia, House Document 
No. 31. 

42 
George A. Warp, "Municipal Tort Liability in 

Virginia," Re ort of the Bureau of Public Administration­
Series No. University, Virginia: Division o Publica­
tions of the Bureau of Public Administration, 1941), 
p. 61. 
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for the litigant, but which will also protect the public 

purse from spurious claims and skyrocketed damages." 43 

Warp draws from another scholar who helps to explain why 

some states, like Virginia, have been slow in adopting 

tort claims legislation. 44 

The greatest difficulty arises out of the limited 
resources of the small town or city. Their repre­
sentatives in the legislature will oppose the 
enlargement of communal liability, for a single 
accident might ruin them. But inasmuch as 
experience indicates that most injuries occur in 
connection with traffic or highways, much of 
which is not local at all, that the state might 
appropriately take over the major part of the 
tort liability of small communities and limit 
the local liability for a given percentage of 
the local revenues. 

In order to protect the local government from 

damaging liability suits, Warp suggests 

Probably the liability should at-the beginning 
be limited in property cases to $25,000 and in 
personal injury or death to $7,500 or $10,000. 
Injuries should not be permitted, a short statute 
of limitation should be provided, and attorney's 
fees should be limited. The greatest difficulty 
arises in suggesting a system of procedural 
administration, so as to afford simple yet 
effective means of redress, while fully safe-guarding 
the defenses of the community. 

Several states have adopted tort claims legisla­

tion and several writers and scholars have generally 

supported this type of legislation. vfuile Virginia has 

43 
Ibid. 

44 
liJarp, Recent Statutory Developments in Hunicipal 

Liability in Tort (1936) 2 Leg. Notes On Loc. Gov't. 89, 
100. 
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yet to adopt a State Tort Claims Act, it seems likely 

that, once the unresolved issues surrounding the abro­

gation of sovereign immunity are settled, this legis­

lation will be available to Virginia localities and public 

officials. 

The Liability Insurance Alternativ;e 

Since the Virginia General As.,sembly has not been 

able to draft any tort claims legislation which is 

acceptable for adoption, many localities within the 

Commonwealth have tried to insure themselves and their 

public officials against the adverse effects of liability 

lawsuits. Liability insurance for many localities, 

however, has not proven to be a lasting and feasible 

alternative. 

In writing about the insurance problem, the 

National League of Cities notes: 

Cities have not been viewed as good liability 
risks by commercial risk bearers--insurance 
companies. They advance a number of reasons 
for this point of view. Disappearing immunity 
and an ill-defined scope of tort laws increase 
exposure and create unpredictable risks ... Legal 
limitations on the amount of liability insurance 
that can be written by a carrier is another 
reason sometimes cited as a contributor to the 
commercial carriers' inability to write policies. 
Higher claims, supposedly out of prz~ortiori-t~o 
premiums, may also be an influence. 1 

I 

45 
National League of Cities, p. 4. 
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~Vhile several other reasons may have some bearing 

on the problem, it appears to the NLC that "resource 

shrinkage and unpredictable markets are probably the real 
46 

causes of the insurance problem." Apparently, as a 

result of the 1973-74 recession, reserves of many insur­

ance firms have shrunk, and therefore, companies are not 
47 

able to write as many policies as they did before. 

Some insurance companies may be able but are not willing 

to insure local governments and their public officials 

against liability suits at the same insurance rates as 

they did a year or so ago. 

William Peet, an Insurance Consultant for the 

League of Hinnesota Cities believes that the insurance 

industry has created a false impression in the market-

place so as to raise premiums. He notes: 

There are indications from more than one source to 
raise a suspicion that the increase in the cost of 
liability insurance this past year (1976) or so has 
not been due to any increase in successful claims 
against insurers for malpractice or products, but 
may have been brought about by manipulation of 
insurers of scare headlines in the press.~8 

46Ibid., pp. 4-6. 

47 Ibid., p. 4. 

48A Nationwide Problem: Putting Perspective on 
The Risks of Liability for Public Officials and for Every­
body Else. William Peet, League of Minnesota Cities 
(1976)' p. 1. 
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Two other writers note that several problems have 
>'\ 

created rising premiums in the insurance market. 49 For 
"' whatever the reasons, it is unfortunate for local govern-

ments that this phenomenon has occurred at a time when the 

number of liability suits filed against public officials is 

increasing50 and many budgets are shrinking as a result of 

inflation and taxpayer resistance to an increasing tax 

burden. 

While most localities have carried general 

liability insurance, automobile liability and law enforce­

ment liability insurance for several years, many have 

only recently begun to carry liability insurance for 

their public offficals and other governmental employees. 

Some localities have never purchased official liability , 

insurance either because the premiums were too high or a 

49
Howard G. Camden and Richard L. Heskin, both of 

the Advanced Underwriters Insurance Agency, Inc., cite 
eight reasons for rising insurance premiums: double­
digit inflation; a claims-conscious public; the drama­
tically rising cost of medical care; the public's atti­
tude towards municipalities; the erosion of governmental 
immunity; aggressiveness of plaintiffs' attorneys; the 
tendency of courts to give verdicts far in excess of 
injuries sustained; and municipal insurance has been 
underpriced for years. See Camden and Heskin, "A Look at 
the Crisis In Municipal Insurance," Michigan Municipal 
Review, (July 1977), p. 126. 

50see Nester Roos, "Public Official Liability: 
1976," Urban Data Service Reports, Vol. 9, No. 5 
(Washington, D.C.: International City Management Associa­
tion, May 1977), pp. 1-6 and "Liability of Council Hembers 
For Violation of Civil Rights," Illinois Municipal Review, 
(February 1976), p. 4. 
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willing insurer has been difficult to find. Of these 

localities which have been successful in obtaining 

official liability insurance, some have seen their 
51 policies cancelled for, seemingly, no particular reason. 

The problem of obtaining personal liability 

insurance is compounded by the fact that many states are 

abrogating immunity at a time when there is a "growing 

willingness to sue." 52 ' 53 As a result of decisions and 

acts by the courts and state legislatures, there are now 

fewer barriers to filing suits against public officials 

and government. The NLC report states: 

Suing is a means to right an individual or social 
wrong and is often accompanied by the "limitless 
pocketbook" notion. Large institutions, such as 
cities are perceived as having lots of money.54 

51This is more alarming since, in at least one 
local government (Arlington County), no claims or suits 
were reported! Letter from Thomas Parker, Arlington 
County Insurance Administrator to Hugh (Chip) Fisher, 
Legislature Research Associate, Virginia Division of 
Legislative Services, dated May 9, 1978. 

52
National League of Cities, p. 3. 

53The state of affairs is summarized in an article 
in Western City: 

The increase in suits against government en-'E-i-ti-es is 
a reflection of the liability explosion and the liti­
gation boom in general. "If someone is hurt, some­
body has to pay for it'' seems to be the order of the 
day. 

"The Municipal Liability Insurance Crises--An Overview," 
Western City, (October 1976), p. 36. 

54National League of Cities. p. 4. 
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As a result of inflationary insurance premiums and 

the unwillingness of insurance firms to accept calculated 

degrees of risk, local governments still face the problem 

of how to protect their public officials from being per­

sonally liable to a claimant. There are several alterna-

tive measures being studied which may help to relieve the 

threat of personal liability and also be less burdensome 

on the fiscal capacity of the community~55 

There are basically three types of insurance 

coverage or some form of liability control measures now 

being made available to local governments~ They are the 

"pool concept", "risk management", and "self-insurance." 

As proposed in California (1975), the "pool concept" is a 

type of insurance coverage which is designed to include 

several or all of local governments in an insurance poo1. 56 

The purpose of the arrangement is to "spread risks, paying 

into the pool on much the same basis as premiums are 

purchased from commercial carriers."57 

55Bradley K. Harmes notes: "there are several 
non-traditional options available, (including) 'self­
insurance', 'high deductible', 'pooling', 'reciprocal 
arrangement' and 'captive insurance' . " Memoran.duTIL to_ 
Richard L. DeCair, Executive Director, Virginia Municipal 
League, from Harmes, Senior Staff Associate - VML, RE: 
Insurance Seminar, dated June 9, 1978. 

56The Municipal Liability Insurance Crisis--An 
Overview", Western City (October 1976), p. 6. 

5 hnc, p. 13. 
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This alternative was dropped in California since the 

insurance scheme required the participation of insurance 

firms operating within that state; "there was little or 

no interest on the part of the carriers to establish a 

1 1158 " poo ... New approaches, such as pooled insurance 

arrangements among groups of local governments or in 

cooperation with the State," are being considered in 

1 · 1 d' v· · · 59 severa states 1.nc u 1.ng J..rgJ..nJ..a. 

"Risk Management" is not a type of insurance; 

rather, it is an administrative task designed to identify 

causes of liability and determine the most effective and 

least costly means of alleviating losses as may arise 

from claims filed against local governments or their 

officials. Risk Management is defined in one article as 

"a conscious attempt to minimize the adverse effects of 

risks, at minimum cost, through its identification, 

measurement and control." 60 

58"The Municipal Insurance Crisis--An Overview," 
p. 6. 

59Ad . C . . I t t 1 R 1 v1.sory ornmJ..ssJ..on on n ergovernmen a e a-
tions, "States Tackle Tough Fiscal Issues," Intergovern­
mental Perspective, Vol. 5, No. 1 (Winter 1979), p.22. 

60
"A Guide to the Hanagement of Liability Risk for 

the Public Institution," Florida Association of Insurance 
Agents, (October 1974) cited in "Liability Insurance for 
Florida Cities," Florida Hunicipal Record, (January 1977), 
p. 7. 
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Rising private insurance premiums have spurred 

several states to adopt legislation which provides for 
61 

another alternative, self-insurance programs. As 

reported, "-vvith self-insurance, a city insures itself or 

insures against risk through maintenance of financial 

reserves for repaying losses."62 A governmental decision 

to leave "small recurrent losses uninsured is a form of 

self-insurance."63 

Before adopting a self-insurance program; a city 

for example, must determine what· types of losses to self-

insure. It must consider and determine the impact a loss 

or several recurring losses could have on fiscal capacity. 

The effectiveness of self-insurance as a hedge against 

official liability suits "largely depends on how large a 

fund.the city can build up to pay off its losses."64 

61According to the Advisory Commission on Inter­
governmental Relations (ACIR), "In 1978, at least six 
states adopted legislation allowing local governments to 
self-insure or develop interlocal insurance puols:" 
Missouri, Iowa, Ohio, Oklahoma, Virginia and Wisconsin. 
Intergovernmental Perspective, Vol. 5, No. 1 (Winter 
1979), p. 22. See also The National Association of 
Attorneys General Report, p 82. 

62NLC, p. 13. 

63 
Richard Aronson and Eli Schwartz, Management 

Policies in Local Government Finance (Washington, D.C.: 
International City Management Association, 1975), p. 276. 

64 
Gary Christian, "Minimize Losses and Cut 

Premiums," Alabama Municipal Journal, (December 1975), 
p. 24. 
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One writer warns: 

Self-insurance is a tremendous gamble; the small 
community should undertake such a self-insurance 
program only in extremely low-risk areas. That is, 
the community should pnly self-insure those 
activities where the judgments if incurred would 
not be extravagant, and those activities which have 
a very low probability of municipal liability.65 

There are several advantages and disadvantages or 

limitations to each alternative. Of course, risk manage­

ment is not an insurance alternative. It provides a type 

of "preventative maintenance" and "costs money." 66 A 

risk manager may be employed specifically for this task 

or the task may be given to the Director of Finance. In 

some cases, a contract with a private insurance agent may 

be desirable. In any case, the manager must have a 

thorough knowledge of the operation and facilities of the 

locality and be able to communicate effectively with all 

officials. An effective program must also have funds 

available for personnel training, i.e., workshops and 

seminars. 67 

According to the National League of Cities report, 

"self-insuring on an individual city basis or through 

cooperation pools is not a simple solution. Cities and 

states creating these instruments are facing, or will face 

65Ibid. 

66NLC, p. 13. 

67 
See ·Christian, pp. 6-7, 24. 
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the same problems that plague the commercial carriers-­

indeterminate legislation, poor data, and difficult or 

impossible loss predictions." 68 More important, however, 

is the question of whether self-insurance will protect the 

public official from the chilling effects of personal 

liability suits. With the self-insurance program having 

to be funded each year as any other expenditure--on the 

basis of political and economic considerations, it is 

questionable as to whether the funds will be available at 

the time needed.69 

Liability insurance may be less desirable under 

any alternative knowing that the presence of the coverage 

may prompt a court to declare a local government amenable 

68
NLC, p. 13. 

69George R. St. John, Albemarle County attorney, 
has reservations that "self-insurance" is a desirable 
strategy for providing personal liability coverage for 
public officials. In a letter to William A. Broaddus, 
Esq., County Attorney for Henrico County, St._ John notes: 

My thinking is that if this (self-insurance program) 
appropriation is not spent in a given fiscal year, 
it must be reappropriated each year, and no board 
of supervisors is bound by its predecessors to make 
an appropriation. You are therefore no more 
certain of having on hand appropriated monies to 
pay a judgment against a county official after the 
first year in which the program is established, 
than you would be if you simply waited until after 
a judgment is entered, and then ask the board to 
make the necessary appropriations. 

Letter to William A. Broaddus, Esq. from George R. St. 
John, Attorneys At Law, Charlottesville, Virginia, dated 
June 23, 1977. Re: Self-insurance Program-File#. ACG 77-
352. 
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to suit. 70 In other words, a court may waive immunity, 

even in the absence of an approved tort claims act or 

established limits on liability. Another problem asso­

ciated with insurance protection is "the knowledge that 

there is an insurance coverage with monies available for 

damages may actually increase the frequency of suits 

against public officials." 71 

Although there are several disadvantages to the 

liability insurance alternative, there are at present no 

other arrangements which protect the public official with 

this degree of assurance that funds will be available to 

pay off claims at the time needed. In Virginia's search 

for alternatives, the Virginia Municipal League is looking 

at alternatives which include reciprocal, self-funded 

pool and other group insurance concepts. Until these 

arrangements are accepted and approved by the League and 

the member local governments, public officials must 

continue to rely on the individual local government's 

insurance mode. 

70William Broaddus and Frederick Vl. Payne, Deputy 
County Attorney-Albemarle, are among seyeral Virginia 
lawyers and political scientists who have analyzed 
liability insurance, and whose findings are sup_portive of 
this statement. See, for example, a copy of a Memorandum 
from Payne to George R. St. John, RE. "Liability Insurance­
Self-Insurance," dated June 15, 1977. George R. St. John 
Associates, Attorneys At Law, Charlottesville, Virginia 
(Insurance Files) . 

71Kenneth Henning, "Liability of City Officials," 
Texas Town and City (October 1975), p. 8. 
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The Indemnification Concept and 
Its Limitations 

The third alternative, indemnification, is similar 

to, and may be considered a type of liability insurance 

for the public official. Whereas, under most liability 

insurance policies, "The insurer, almost invariably a 

company engaged in the business, undertakes to indemnify 

the insured against a loss which he may sustain through 

payments made by reason of his becoming legally liable to 
72 

th • d II a ~r person ... , the indemnification concept means 

that a defendant official of the government, sued by 

reason of his employment, is reimbursed for all costs 

paid out of pocket 

Some states have statutes whereby an official may 

be indemnified.
73 

In 1978, the Virginia General Assembly 

amended Section 15.1-19.2 of the Code of Virginia which 

provides: "all costs and expen~es of (legal) proceeding 

(which names as defendants, any member, officer, employee, 

trustee or board or commission member) ... byvirtue of any 

actions in furtherance of their duties in serving such 

county, city, town or political subdivision shall be 
-

charged against the treasury of the county, city, town or 

72 
William L. Prosser, The Law of Torts (St. Paul, 

Minn.: West Publishing Co., 1971), pp. 541-42. 

73see National Association of Attorneys General, 
pp. 91-98. 
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political subdivision and shall be paid out of funds 

provided therefor by the governing body thereof." 

Indemnification is limited to public officials 

sued in their official capacity or sued because of acts 

committed within the official scope of responsibility. 74 

As the courts have applied the concept, generally no 

person may be indemnified where the acts of the official 

are not in the discharge of his duties to the governing 

body or if the act accused of was done maliciously within 

the scope of his duties. 75 Indemnification may be 

limited also depending on the court's view of the case 

and the legislative provisions. 76 

The indemnification concept is designed to achieve 

the social objective of providing a remedy or compensation 

to an individual injured by the act(s) of the public 

official while, at the same time, removing much of the 

threat of personal liability or financial loss from the 

conscience of the public official. For the most part, 

this objective is difficult to satisfy. In order for a 

plaintiff to secure a judgment against the official, he 

must "allege and prove that the action that the official 

took was a malicious one or one that was outside the scope 

75 see Rhyne, et al., p. 324. 

76National Association of Attorneys General, p. 93. 
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of the official's authority."77 Such a determination and 

finding by the court will usually "mean that the munici-

pality under its indemnification statute or ordinance 

does not have to indemnify that official."78 The plaintiff 

is thus left with his damage judgment against the defendant 

public official79 who is then personally liable for damages 

as may be awarded by the court 

Several states have developed various measures to 

alleviate the harmful aspects of personal liability suits 

against public officials. Many of these measures have 

been developed in the wake or in reaction to the in­

creasing number of suits against the government and 

governmental officials. These acts, mostly legislative 

and judicial, are identified as some of the potential 

effects of personal liability suits against the public 

official.\ . 

~·~ Three measures or alternatives designed to 

alleviate the threat of personal liability have been 

analyzed in this chapter. One or all three are either 

being considered or used in several states, including 

77Rhyne, et al., p. 335. 

78rbid. 

79rbid. 
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Virginia. Of the three measures or concepts, an act to 

limit or abrogate sovereign immunity with the establishment 

of a tort claims act appears to be the most desirable. 

Within the limits of the tort claims leg~slation, an 

injured plaintiff could bring a suit against the public 

official or the government since neither the official nor 

the government would be immune from suit. 

An acceptable tort claims act would technically 

provide official immunity for discretionary acts within 

the scope of employment. By defining the acts by which a 

suit may be brought against the official, tort claims 

legislation would eliminate the need for personal liability 

insurance. Liability insurance for the government, 

however, could be made available for suits against it. 

In the absence of tort claims legislation, 

liability insurance for public officials and indemnifica­

tion concepts are acceptable alternatives. These alter­

natives provide some measure of protection for the public 

official from the adverse effects of liabilLt~ suits and 

are available to local governments and public officials 

in Virginia. 



82 

The Effects of a Liability Suit: 
Fleming v. Albemarle County 

Board of Supervisors* 

Several scholars and writers on the subject of 

governmental and official liability have identified various 

forms of effects as a result of liability suits against 

the government and the governmental official. One 

writer80 notes that there has been "a dramatic rise in 

the dollar amount of damages awarded or settled in such 

suits."81 This writer also notes "accountability for 

*577 F. 2d 236 (1978). 

80Kenneth Henning reports: 
Recently (1975) the news media reported an award of 
$12 million damages against the District of Columbia 
government and the chiefs of the metropolitan and 
capital police force in actions arising out of the 
1971 "preventive detention" arrests of anti-war 
demonstrators in the nation's capital; an out-of­
court settlement of $750,000 by a city-g-overnment and 
a former police officer in connection with an action 
charging false arrest and imprisonment; court con­
firmation of a damage award of $85,000 against several 
county officials for negligently failing to issue 
regulations for the operation of a prison farm in a 
case where a juvenile prisoner was permanently 
blinded when a trustee guard shot him with a shotgun; 
an award of $40,000 against a police officer who had 
shot a juvenile in the course of a civil disorder; a 
United States Supreme Court affirmation of a Federal 
District Court award of $7,200 damages against an 
official of a state government who had disapproved 
the hiring of a racially-mixed couple; and a Federal 
District Court award of $6,000 damages against three 
former city aldermen for violating the civil rights 
of a property owner by denying his zoning request. 

81Henning, p. 4. 
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decisions is broadening.substantially" and "more stringent 

requirements for claiming immunity are being imposed."82 

Of course, as previously noted, official liability suits 

usually encourage individuals and institutions affected 

by them to find a means to avoid them. 

When a public official liability suit is filed 

against a board of supervisors, city, or town council, or 

against the governing body and the individual member, the 

impact of the suit is felt to some extent by the entire 

community; it has both financial and political impli­

cations. Depending on how the case is viewed a suit may 

paralyze the government since any action the governing 

body takes may be a conflict of interest. 

The case presented here is an example of a 

tremendously involved suit, involving the Albemarle 

County Board of Supervisors, the board members in their 

individual and official capacity, two interest groups 

(Citizens of Albemarle, Inc., and Albemarle County 

Taxpayers, Inc.), several concerned individuals, and 

James N. Fleming, et al. who became the principal plaintiff 

or appellee in the lawsuit(s). 

82According to Henning, "public decisions rendered 
in private by small groups of entrenched elected officials, 
political appointees, and self-appointed 'leaders,' which 
violate rights, privileges, and immunities guaranteed by 
the United States Constitution and statutory law, are 
increasingly being challenged and remedied as a conse­
quence of new federal laws, national mobility, ... (etc.)." 
p. 4. 
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The facts and opinions for this case are derived 

from the briefs and petitions presented by the lawyers 

for the various parties, orders and decisions of the 

United States (Western) District Court-Virginia and the 

Court of Appeals for the Fourth Circuit, and Federal 

Reporter, 2d Series. Newspaper accounts of developments 

in this case and other memoranda also support the findings 

of this case study. 

The Fleming suit(s) against the Albemarle County 

Board of Supervisors and other parties began to form on 

or about October 1973, when James N. Fleming, Flemenco 

Enterprises, Inc. and Four Seasons "tvest83 filed a re-. 
zoning application with the Albemarle County Planning 

Commission. Fleming requested that a tract of land, some 

128 acres, located on Hydraulic Road, approximately one-

half mile from the intersection of Hydraulic Road and Rio 

Road, near the South (Fork) Rivanna River in Albemarle 

County, Virginia, be rezoned for a planned unit develop­

ment (PUD)~ 84 Fleming sought zoning approval for the 

development of a "moderate-income, racially-integrated 

residential community" to be known as "Evergreen."85 

83cited hereinafter as "Fleming." 

84Appendix for Appellants, Citizens for Albemarle, 
Inc. and Albemarle Count Tax a ers, Inc. v. James N. 
F eming, et al. No. 76-2308 4th Cir. 1977 . 

85Brief for Appellees, Citizens for Albemarle, 
et al. v. Fleming, No. 76-2308 (4th Cir. 1977). 
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The "Evergreen" plan as originally submitted in 

conjunction with the rezoning application was not ac­

ceptable to the planning staff or planning commission. 

After being revised on several occasions and, finally, 

approved by the planning commission, the matter came 

before the Board of Supervisors, over a year later, on 

January 22, 1975. 86 A public hearing was held on the 

plan and, after "much discussion and opposition to Ever-

green by various persons and groups both from Albemarle 

County and the City of Charlottesville,"87 the Board 

closed the meeting and continued the matter to February 12, 

1975. 88 On February 12, the Board of Supervisors "unani­

mously denied approval of Evergreen." 89 

86As noted in the Complaint of the original 
suit, "when the matter came before the defendant Board 
of Supervisors, plaintiffs informed defendants that it 
would be willing to abide with all the conditions estab­
lished by the staff except the condition of a 2.5 dwelling 
units per acre density, explaining that a 2.5 density 
requirement would drive the cost of each unit out of 
economic reach of and would make construction and sales 
so prohibitively expensive as to exclude virtually all 
lower and middle income group persons" (Emphasis in 
original). See Appendix for Appellants, Citizens for 
Albemarle. 

87niscussion and opposition to the planned 
development focused primarily on the project' s __ §nv:tron­
mental impact on the Rivanna Reservoir, the main source 
of public water supply for parts of Albemarle County and 
the City of Charlottesville. See Appendix for Appellants, 
Citizens for Albemarle. 

88Appendix for Appellants; Citizens for Albemarle. 

89Ibid. 
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On March 17, 1975, 9° Fleming filed suit in the 

federal court91 against Albemarle County, the Board of 

Supervisors, and each member of the Board, individually, 

and in his official capacity. 92 Fleming brought action 

against the County and Board members for "declaratory, and 

injunctive relief as well as monetary damage to redress 

the injury done to (him) by defendants' policies and 

practices of discriminating against plaintiff under color 

of state law based on race and color of plaintiffs by 

arbitrarily and capriciously denying plaintiffs' re-

quest .... " 93 For the several violations of his rights, 

90 
As of March 17, there was a suit pending in a 

court of the Commonwealth of Virginia involving Fleming 
and the Albemarle board of Supervisors. On March 7, 
1975, Fleming filed suit in the Albemarle Circuit Court 
against the Board of Supervisors petitioning the Court 
(the Honorable Judge David Berry, Judge of the Court, 
presiding) to declare the Board abused its power in 
denying the rezoning application and that the Board's 
action was "illegal, discriminatory, arbitrary, capricious, 
unlawful, without substantial relation to public health, 
safety and general welfare, and should be reversed." In 
essence, Fleming asked the Court to request the Board of 
Supervisors to reconsider its action. 

91c1erk's Office, In the United States District 
Court for the Western District of Virginia Charlottesville 
Division. The case invoked the jurisdiction of this 
Court pursuant to the Fourteenth Amendment of the United 
States Constitution and the United States Code Annotated 
(U.S. C.), Titles 29 and 42, including Section T9-aT. 

92Board members named in this suit were Lloyd F. 
Wood, Stuart F. Carwile, Gordon L. Wheeler, Gerald E. 
Fisher, William C. Thacker, Jr., and J. T. Henley, Jr. 

93Appendix for Appellants, Citizens for Albemarle. 
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Fleming demanded judgment against the defendants, each of 

them jointly and severally in the amount of $1,000,000 

and that the Court award, in addition, "costs and 

attorneys' fees against the defendants and grant such 

other relief as is necessary, proper, and equitable for 
\~ 

the resolution of this cause." 94 l 
~-~ -<'~~~/"~,.,.··--

In a subsequent action, Albemarle County, the 

Board of Supervisors, and the members, individually, and 

in their official capacities filed a "Motion To Dismiss" 95 

Fleming" ... because the Court lacks jurisdiction over 

the persons of the Defendants in that they are as a 

matter of law immune from the liability asserted against 

them by the plaintiffs" and because" ... the subject matter 

~n and the facts underlying the Compaint are substantially 

identical to those which form the basis of a suit by the 

same plaintiffs, asking for substantially the same relief, 

which is now pending in the Circuit Court of Albemarle 

County, Virginia."96 

94Ibid. 

95 The "Motion to Dismiss" the suit against the 
Board and members was filed by George R. St. John, Albemarle 
County Attorney, Counsel for Defendants, In the-lJ~.S. 
District Court, Charlottesville, April 7, 1975. The 
"Motion to Dismiss" cited seven reasons why the Fleming 
suit should be dismissed. Five of the reasons have less 
bearing on this research than the two noted in the text 
anq therefore, are not noted here. See Case No. 75-11. 

96Appendix for Appellants, Citizens for Albemarle. 
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In answer to the Board of Supervisors' request 

for the suit to be dismissed, Fleming filed a "Memorandum 

of Law In Opposition to Defendants' Motion to Dismiss ... " 

stating, "the court does not lack jurisdiction over the 

persons of the defendants because they are not immuned 

from 1 . b '1' t II 
97 Th 1 f Fl . . . La L L y.... e counse or emLng cLtes Ln 

support of its argument Jones v. Diamond, 519 F. 2d 1090 

(1975) and Schiff v. ~-Jilliams, 519 F. 2d 257 (1975) for 

the authority that "public officials may be sued under 

the 42 U.S.C. 1983 for monetary damages, as well as 

equitable relief under certain circumstances, despite the 

t f • • • • II 98 concep o LmmunLty, sovereLgn or executLve. Of 

course, counsel for the Board filed an "Answer" claiming 

"the Court is without jurisdiction to grant money damages 

as to the members of the Board of Supervisors in that 

they are, as a matter of law, immune." 99 

~he arguments for and against Fleming were brought -·-
to a head on April 26, 1976, when the United States 

District Court, Chief Judge James C. Turk presiding, 

97 Ibid. See also the discussion on "Personal 
Liability under the Civil Rights Act of 1871 (42 U.S.G. 
Section 1983)" in the preceding chapter three. 

98counsel for the plaintiffs also cites Scheuer 
v. Rhodes, 416 U.S. 232 (1974) in which the Supreme Court 
held that the executive immunity of the Governor of Ohio 
against monetary damage claims under Section 1983 was not 
absolute but qualified. 

99Appendix for Appellants, Citizens for Albemarle. 
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ordered the Fleming case dismissed with approval of the 

planned unit development. Approval of the development 

was conditional on plaintiff's development of "Evergreen" 

at a density of 2.5 units per acre, rather than on 6.7 

units per acre as were originally s.ought. Judge Turk 

ordered also that the proposed development comply with 

existing laws and. ordinances currently in effect in 

Albemarle County.l~~ 
The foregoing recount of events of Fleming are 

presented to illustrate the progression of the case as it 

developed over a period of three or more years. As 

involved as it may appear many of the behind-the-scenes 

deliberations which influenced the April 26, 1976 decision 

have been omitted up to this point. Attention must now 

be focused on some of these deliberations; they are 

significantly related to the thesis of this research. 

On September 19, 1975, following the Albemarle 

County Planning Commission's approval of the rezoning 

application, the then (1975) Board of Supervisors and 

Fleming met and it appeared that the two parties had 

100on April 26, 1976, the Albemarle Boa!"d of 
Supervisors and Fleming signed a consent order in which 
the Supervisors agreed to approve the plaintiffs' 
application subject to the condition cited in Turk's 
order. Ten days later, however, the Citizens for Albemarle, 
Inc. and Albemarle County Taxpayers, Inc. moved to intervene 
as parties of the defendant. This action delayed final 
approval of the proposed development. And as of September 
1978, the Fleming application for "Evergreen" had not 
been approved by the Albemarle County Board. See Fleming 
v. Bedford Moore, et al., No. 76-0053 (C), (W. D. Va. , 
Filed February 14, 1978). 
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reached an agreement on "Evergreen." Why the "new" Board 

rescinded the former Board's action or ignored the 

existence of a satisfactory agreement between the two 

parties apparently is a question of politics.lOl 

A second deliberation or compromise decision came 

as a result of a conference which took place in Judge 

Turk's chambers on April 22, 1976, when the judge accused 

the new Board of "hanky-panky" and cautioned the individual 

members of the Board that they had a potential individual 

(personal) liability in the amount of $1 million for 

Fleming's alleged damages. 102 Furthermore, Board members 

were told they could be personally liable for damages if 

they refused to approve the amended rezoning application. 

It is alleged this threat, in particular, coming from the 

judge, prompted the new Board to approve the proposed 

development. 103 

lOlThe "new" Board took office January 1, 1976. 
All but two members, J. T. Henley, Jr. and Gerald E. 
Fisher, were new members to the Board. 

102Fleming v. Albemarle County, No. 75-11-C, 
(W .D. Va. , Filed August 11, 1977) ; Fleming v. Citizens for 
Albemarle, Inc., 577 F. 2d 236 (1978) at 238. 

103Following the Board's consent on Apri1 26 to 
approve the Fleming application, a suit was filed against 
Fleming by the Albemarle County Taxpayers and the Citizens 
for Albemarle, intervenors, in behalf of Albemarle County 
and the Board of Supervisors. In this suit, the parties 
defendant (Albemarle County Taxpayers, et al) asserted 
" ... that because of this potential personal liability of 
the individual defendants an irreconcilable conflict of 
interest was created which made it impossible for the 
individuals, or their defense counsel, to represent 
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Another factor or combination of factors which 

had some bearing on the April 26 settlement came as a 

result of the November 1975 general election when three 

of the five incumbent Board members who sought.reelection 

were defeated at the polls. The unsuccessful encumbents 

and the one Board member who chose .no.t to seek reelection 

subsequently were dismissed from the suit; and the new 

members were made parties to the cause. This change in 

personalities on the Board, along with their differences 

in political philosophy or values, may have helped bring 

the settlement. 

As noted in the beginning of this section a suit 

against the government or against members of the governing 

body not only affects the governmental unit; it may 

affect also the entire governmental process, particularly 

in terms of community's response or reaction to the 

decisions of the governing body. When a decision is made 

which, to some extent, benefits a personal interest or a 

particular group interest to the detriment of others, a 

potentially explosive situation is created. Parties 

aggrieved by the decision therefore may file suit(s) 

against the officials or the government in an effort to 

satisfy their interests or to express displeasure with 

the defendants, Albemarle County Virginia and the Board 
of Supervisors .... " Fleming V. Albemarle, No. 75-ll(C), 
W.D. Va., Filed August 14, 1976). 
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actions of the government or public official(s) .104 This 

problem is even more acute when several different individual 

and group interests are concentrated within a community in 

a relatively small area. A similar situation is created 

in largely populated areas where there are usually many 

different interests and persuasions. 

The two organized interest groups which became 

parties to Fleming reacted somewhat differently to the 

April 26 settlement than the plaintiff, Fleming. Albemarle 

County Taxpayers and the Citizens for Albemarle strongly 

claimed that the decision to approve Evergreen was an 

irresponsible act on the part of the Board of Supervisors; 

primarily, because approval of the development was against 

the inXerests of the two groups and ~gainst many of the 

residents of Albemarle County whom the groups claimed to 

represent.l 05 

104see Fleming v. Bedford Moore, et al., No. 76-
0053 (C), (W.D. Va., Filed February 14, 1978) in which 
Fleming alleges that "Bedford and Jane Moore£ormulated a 
plan of opposition to the special use permit by the 
County, motivated by racial animus against Fleming and 
potential black occupants of the Evergreen development." 
(The Moores own and will reside on property adjoining the 
Evergreen site, known as "Shack Mountain.") Judge Turk 
dismissed the case on grounds that "thEt evidence presented 
here does not support an inference of racial animus on the 
part of the Moores." He furthermore supported 1i1s O:t~der 
to Dismiss on a finding that the Moores "have consistently 
opposed high density development in the neighboring areas 
at least since 1965, by white owners as well as by Fleming." 

105on May 6, 1976, ten days after Evergreen was 
given conditional approval, the two groups filed suit to 
intervene, praying for a new trial for Fleming. On 
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This analysis of Fleming v. Albemarle was designed 

to show some of the effects of a personal liability suit 

against public officials. In the process of developing 
. I 

this analysis, several implications surfacedJand have 

been presented; ~11 of which are related to the-,th.es±'s. ,, 
li 

At least one point of interest may be drawn from 

this analysis and developed further. That is, while 

there was a degree of conflict of interest on the part of 

the "new" Albemarle Board of Supervisors in making the 

decision to settle the Evergreen controversy, the board 

did not cease to function as a governing body on matters 

relating to the rezoning. In light of the matter involving 

personal loss (or gain) it is conceivable that the courts 

could have prohibited the Board members from making any 

August 10, 1976, the "intervenors" suit came to trial in 
the Federal District Court Charlottesville Division; and 
the intervenors' motion for a new trial was denied by 
Judge Turk, on the grounds that the suit failed to meet 
the "timeliness requirements" of the Federal Rules of 
Civil Procedure. Brief for Appellants, Citizens for 
Albemarle Inc. and Albemarle County TaxEayers, Inc. v. 
James N. Fleming, et. al, No. 76-2308, ( th Cir. 1977). 
Following Judge Turk's order, Citizens for Albemarle, et 
al. appealed to the United States Court of Appeals for 
the Fourth Circuit. The case came to trial and was 
argued March 9, 1978 and decided June 12, 1978, before 
Albert V. Bryan, Senior Circuit Judge, Butzer and Widener, 
Circuit Judges. The Circuit Court reversed the August 
lOth order by Judge Turk and ordered the Dis trlc_t Court to 
allow the intervention, with additional information or 
testimony as may be necessary. Fleming v. Citizens for 
Albemarle, 577 F. 2d (1978) at 239. 
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d . . h. h 1 d Fl · 106 ecLsLons w LC were re ate to emLng. However, 

this does not appear to have been an important considera­

tion to the courts. 
(\i• ;' 

A final point of interest found in examining the 

case, and related to the title of this work, is that 

L~~~.Board members were considered potentially individually 

liable for damages to Fleming in the amount of $200,000 

each, this threat was not sufficient to cause them to not 

seek reelection. Of the six former Board members--all of 

whom were named in the original suit--five sought re­

election. This would suggest that a potential personal 

liability suit, in and of itself, has little if any 

effect on the public official in terms of his overall 

willingness to serve or continue to serve. 

Public Officials' Reactions to 
Personal Liability Suits 

The effects o~ personal liability sui~s against 

government officials are reduced to some extent by the 

safeguards of liability insurance, indemnification, and 

the prospect of a State-enacted Tort Claims Act. The 

threat of a public official liability suit is reduced 

106see Va. Code Ann., Section 2.1-352 (Cum. Supp. 
1976); and~Introduction to this research, supra note 11. 
James E.-Treakle, Jr. Assistant Commonwealth Attorney, 
Albemarle County, is of the opinion that each individual 
member of the Board must .. ·~disqualify himself from 
participating in consideration of the (rezoning) appli­
cation ... " 
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further so long as the public official acts within the 

legislative province. It is within the area of adminis­

trative functions that the degree of immunity is qualified 

or determined by the courts, and therefore, more uncertain. 

At the present time, the State of Virginia 

adheres to the doctrine of sovereign immunity. As long 

as the doctrine holds, officials should have less to fear 

in terms of a damaging suit against them; they should 

have less concern for a financial loss resulting from 

acts performed in their official capacity than if this 

doctrine were not available. To illustrate the protection 

sovereign immunity provides, a suit, similar to Fleming 

v. Albemarle, filed in Loudoun County, was argued from 

the standpoint of legislative officials being immune under 

the doctrine of sovereign immunity. 107 The Circuit 

107 
Andrew I. Dobranski, et al. v. Board of Super-

visors of Loudoun County, et al., Chancery No. 5575, 
Circuit Court of Loudoun County. (Decree entered May 26, 
1977, Penn, J.).Complainants had alleged that the Board of 
Supervisors conspired to delay and deny rezon1ng applica­
tions made to it and thereby cause damage to them. The 
damages sought were the alleged additional sum the subject 
property would be worth if complainants had received their 
request. 

The County argued from the landmark case of 
Tennt v. Brandhove, 341 U.S. 367 (1951) which accorded 
abso ute immunity to state legislators acting w-ithin the 
sphere of their legislative activity that a county as a 
political subdivision of the state enjoys the same sovereign 
immunity as the state. 

~1unicipal officials are also granted immunity 
under the doctrine when the municipality is responsible 
for a governmental function and the official is acting in 
a legislative capacity. Shannon v. Hicks, 434 F. Supp. 
803 (1977); McCray v. City of Lake Louisville, 332 S.W. 
2d 837 (Ky. Ct. App. 1960 ; Masters v. Hart, 189 Va. 969 
(1949) . 
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Court of Loudoun County held that the county boards of 

supervisors are covered by sovereign immunity against 

suits for tortious acts committed while they are acting 

within the sphere of actual legislative activity. 

Knowledge of these provisions which appear to help 

minimize the impact of personal liability lawsuits against 

public officials in Virginia may have contributed to and 

influenced their responses to a recent Virginia Municipal 

League survey and to the questionnaire which accompanies 

this study. 

During 1977, the Virginia Municipal League "con­

ducted a study of the offices of mayor and council members 

in Virginia cities and towns" and found that, while "there 

is still a dedicated pool of citizens willing to serve in 

(a public capacity), there is an apparent disinclination 

on the part of a growing number of citizens to step 

forward for the cause of municipal government."l08 The 

results of the study show that "the erosion of power from 

the local level to state and federal governments, which 

has occurred during this century, is a principal cause of 
109'/ the (elected city officials' frustration).'\~ 

108Michael S. Deeb, "The Eclipse of Local Govern­
ment: A Time of Concern," Virginia Town and City, Vol. 
13, No. 1 (January 1978), p. 4. 

109 . 
Ib~d., p. 5-7. 
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Citing a 1974 National League of Cities (NLC) 

survey, the VML study results show, among other concerns, 

that elected officials are "confused and frustrated with 

the increasingly complex nature of municipal government, 

while at the same time not having pertinent up to date 

training and information to assist them in making deci­

sions."110 

Although the VML Study documents many concerns 

that "irritate mayors and councilmen about their jobs," 

the threat of personal liability suits is not among the 

"frustrations." 111 While this threat is not mentioned, 

it is conceivable that a certain degree of "frustration" . 
could contribute inadvertently to acts which may result 

in a personal liability suit against any one or more 

elected officials. 

To get a feel for the perceived threat of personal 

liabil'ity the questionnaire accompanying this research in 

Appendix A was designed and presented to several elected and 

appointed officials to elicit their responses to fifteen 

questions related to personal liability suits. 112 The 

questionnaire was circulated among the officials in four 

Virginia localities: one city and three counties, each 

110Ibid., p. 6. 

111 
Ibid., Table I, p. 5. 

llZThe survey was conducted during July-August, 
1978. Twelve Public officials responded to the questionnaire. 



98 

with an estimated population exceeding fifty thousand. 

The responses to the questionnaire indicate that 

generally public officials should be held accountable for 

their acts, even to the extent "being accountable" means 

having a liability suit filed against them for negligence 

in acts done in their official capacities. All officials 

(100 percent) who responded to the survey either agree or 

strongly agree that public officials should be held 

accountable for their acts. Fifty-eight percent agreed 

that local officials who act negligently in their official 

capacities should.stand trial for civil acts. The 

responses to.the statement "personal liability lawsuits 

against public officials should be allowed" was evenly­

divided: Only fifty percent agreed that liability suits 
113 

shouid be allowed. 

Although seventy-five percent of the public 

officials who responded to the surevy indicated that 

personal liability suits could have a negative effect on 

113Many of the respondents qualified their answers 
to this statement. Although disagreeing with the state­
ment in general, one official agreed that an official who 
wilfully breaks the law should be personally liable. 
Another made essentially the same comment after noting 
the distinction between official liability and-personal 
liability. This official agreed that an official should 
be publicly (officially) liable, i.e. the government pays 
rather than the individual official, if sued for performing 
a function in the name of the office. and under the. authority 
of the office; on the other hand, the official should be 
personally liable for acts performed outside the authority 
of the office he/she occupies. 
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their willingness to accept (or remain in) a public 

office, another severity-five percent either agreed or 

strongly agreed that personal liability is a risk which 

one voluntarily assumes by accepting a public position. 

The findings produced by the questionnaire may be 

inconclusive to some extent. 114 Nonetheless, the find­

ings, together with the Virginia Municipal League and the 

National League of Cities studies, produce ample infor­

mation to draw a conclusion that most public officials 

would not leave public office for the single reason that 

a personal liability lawsuit against them in their 

official capacities may be imminent; that there are other 

adverse situations which in conjunction with a potential 

lawsuit may, however, cause them to do so. In other 

words, most public officials will continue to serve as 

long as they recognize an overall community-wide benefit 

and a degree of personal gratification as a result of 

their service. 

114The officials responding to this survey may 
have given different responses to the statements in the 
questionnaire if they had not been given some protection 
against liability suits. Eighty-three percent agreed 
that their governments provided some form. of indemnifi­
cation (or insurance} for officials or employees. 



CHAPTER V 

POLICY RECOMMENDATIONS FOR LEGISLATIVE ACTION 

Holding public officials personally liable for 

their acts is an attempt on the part of the courts, 

legislature, and concerned citizens to make the officials 

more responsible and accountable in their official 

activities. It appears that the trend will continue 

relative to the number of public officials found to have 

violated the civil rights of individuals under civil and 

federal (Section 1983) laws. The public official may 

find it difficult to avoid lawsuits where municipalities 

or counties are declared immune by the rulings of the 

state courts, but certain measures and precautions may be 

taken by public officials to avoid being held liable for 

violation of an individual's rights. On the other hand, 

public officials who wish to avoid entirely -the risk of 

being held personally liable may resign or not seek re­

election. 

As can be seen from the several cases and ex­

amples illustrated, legislative and judicial actions in 

response to the notion of personal liability vary from 

state to state. The question is to what extent should a 

public official be held liable. An answer to the first 

100 
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question depends on the action taken on the second 

question, that is, should immunity be provided the 

locality? In other words, should the Virginia legisla­

ture abrogate or limit sovereign immunity in Virginia to 

remove the threat of personal liability against the 

public official? 

There is little or no question that theoretically 

a public official who negligently and with malicious 

intent injures another should be liable for the action.
1 

Whether the official is, in fact, liable will depend on a 

finding of "malicious" intent. Questions involving the 

state of mind of a particular individual are difficult to 

determine. 

Federal law generally provides immunity for discre-

tionary acts, "even when they are accompanied by malicious 

motives."2 Generally, under state law officials who act 

outside the scope of their authority are ~ersonally 

liable.3 

It may be argued that legislative a~tion by the 

Virginia legislation is not necessary to protect local 

governments and their officials from the harmful effects 

1Peter G. Brown, Personal Liability of Public 
Officials, Soverei n Immunit , and Com ensation for Loss, 

Columbus, Ohio: Academy or Contemporary Problems, 
February 1977), p. 13. 

2Ibid., p. 1. 

3Ibid. 
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of liability suits. Currently Virginia's adherence to 

the doctrine of sovereign immunity relieves officials of 

some of the "chilling effects of suits on (them)."4 

But one observer notes: However, 

(from) the viewpoint of the citizen believing 
himself to be injured by a state or local 
official, it is very important that avenues of 
redress are open to him. If the state or 
locality cannot be sued at all, or cannot be 
sued for the type of damage in question, the 
citizen may have no recourse but to sue the 
official personally. Where the municipality 
or state can be sued, it will generally be in 
the interest of the aggrieved citizen to sue 
the state or local government beca~se it has 
greater assets than its officials. 

Although the United States Supreme Court once 

held that local governments were completely immune from 

suit under the Civil Rights Act of 1871, now codified as 

42 U.S.C., Section 1983,6 it has ruled recently that 

local governments may be sued as a person. 7 In this 

connection, it appears that insofar as the suits invoke 

federal jurisdiction, no action by the Virginia legis­

lature to relieve the threat of official liability is 

necessary. 

4Ibid. 

5Ibid., p. 7. 

6Monroe v. Pape, 365 U.S. 167 (1967) cited in 
Howard W. Dobbins, "Municipalities Held Liable for Uncon­
stitutional Actions," Virginia Town and City, Volume 13, 
(August 1978), p. 14. 

?Monell v. Department of Social Services of the 
City of New York, decided June 6, 1978 (46 LW 4569). 



103 

In review of Monell,. it may be found that the 

Supreme Court decision benefits public officials who may 

fear reprisal brought by aggrieved or injured persons. 

On the other hand, however, that benefit may be offset by 

the burden of liability that local governments must bear 

in the wake of this ruling. An aggrieved individual 

bringing a suit for damages may now,. suddenly, have a 

greater incentive to bring suit against the government 

than he would in bringing a suit against an official; the 

aggrieved is likely to believe that the claim filed 

against the government will have a greater impact on the 

government and/or that a larger sum for damages will be 

awarded than if filed against the public official. 

In Virginia, municipalities are immune from suits 

involving governmental or regulatory functions, so that 

the burden of liability in such governmental or regula-

tory matters as zoning, code enforcement and inspections 

is on the public official responsible. This conclusion 

is based upon the opinion of Chief Justice-Hudgins in 

Masters v. Hart, 189 Va. 969 (1949) in which he stated: 

The City of Harrisonburg is a municipal corporation, 
and is charged with both governmental and proprie­
tary duties. It is not liable for the negligence 
of its officers, servants or agents, when-t-hrough 
them it is performing a purely governmental 
function for the bene.fit of the public. It is only 
where a municipality acts in a private,. proprietary 
or mini§terial capacity that it is liable in a tort 
action.~ 

8Masters v. Hart, 189 Va. 769 (1949). 
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In regard to legislative and court actions in 

other states, federal law and the United States Supreme 

Court rulings, and court decisions in the Virginia courts 

system, this study recommends and suggests that the 

Virginia legislature enact legislation which defines the 

suits which may be brought against the local governments 

and set limits for the amount of award which may be 

offered individuals in bringing a suit against them. 

This legislation may be in the form of a tort claims act 

which also specifies the actions for which public officials 

will be personally liable under State law. 

Several precautions may be taken by local govern­

ments and the individual public officials to avoid 

personal liability suits. T~e locality should pin-point 

potential areas of liability; put policies and rules in 

writing; consult legal counsel before adopting policies; 

and handle problems expeditiously. The officials should 

become familiar with the requirements of state and 

federal law; be knowledgeable of current and past policies 

of the respective local government; adopt a code of 

ethics for officials and employees; be open and honest 

with citizens and other officers and employees with 

regard to reasons for policies; and be fair and--Just. 9 

9these suggestions are drawn from a variety of 
sources, including Neil R. Shortlidge, "Personal Liability 
of Local Public Officials and the Official Immunity 
Doctrine, Part III and IV," Kansas Government Journal 
(July 1977) P. 245. 
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These suggested actions taken by the ·various 

governments and officials as may be appropriate, should 

help relieve the burden of liability for acts by both the 

governments and officials and reduce the burden or costs 

of suits which may arise. Due to the complexity of 

modern local government, an occasional liability suit is 

inevitable. However, by the observance and i~plementa­

tion of these recommendations, the number of successful 

suits filed should be reduced. 



CONCLUSION 

While it is suspected that personal liability 

suits are increasing, "no systematically organized data 

exist on the frequency of personal liability suits 

against public officials."1 This research effort, like 

some other studies, does not find that there is a surge 

of successful suits in which public officials have paid 

damages out of their own pockets. 2 It is found, however, 

that litigation against local officials charging viola­

tion of individual and civil rights is becoming more and 

more common, but few of these cases go to judgment favor­

able to the plaintiff.3 This research does not find, 

therefore, support for beliefs that the threat of personal 

liability suits will influence public officials to leave 

public office or, otherwise, be unwilling to serve in a 

;~;,1 rL)?eter G. Brown, Personal Liability of Public 
Officia~~', Soverei n Immunit , and Com ensation for Loss 

Co umbus, Ohio: Academy or Contemporary Prob ems, 
February 1977), p. 5. 

2 
See Nester Roos, "Public Official Liab-ility: 

1976", Urban Data Service Reports, Vol. 9, No. 5 (Washing­
ton, D.C.: International City Management Association, 
May 1977), pp. 1-6. 

C~,~~.Iability of CoUncil Members for Violation of 
Civil Rights", Illinois Municipal Review, (February 1976), 
p. 4. 
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public capacity solely as a result of the rise in per­

sonal liability suits. 

The rise in personal liability suits is attri­

buted to a "suit conscious" society and to the complexity 

and growth of local governments; both of which complicate 

the public o.fficial' s decision-making ability. Indivi­

duals, including those injured by a particular governmental 

policy or an official's decision, are not accepting 

grievous actions which go against their individual 

interests. Many are not content with exhausting adminis-

trative remedies; rather, they are turning to the courts 

for a remedy. 

Some portion of the rise in liability suits may 

be attributed to the expansion of local government. 

Local governments are growing more complex daily with the 

multitude of services and functions they are required to 

provide. In addition to their local functions, local 

units of government are mandated and, sometimes by 

necessity--through acceptance of intergovernmental trans­

fers, obligated to perform functions which are, in effect, 

functions of the state or federal governments. These 

functions often conflict with the intent of the policies 

of one or all three levels of government, eliminate local 

options and discretionary actions and, in many instances 

set the stage for litigation. Of course, some of the 

litigation is brought about by an official's negligence, 

either through inability to keep abreast of developments 
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affecting his/her decisions or through failure to act in 

a lawful manner. 

Since the government and its officials operate in 

a more open environment than they did in the past, 

primarily as a result of legislation providing for open 

meetings and more accessible public information, public 

officials must be more cautious and more aware of the 

decisions they make. Although a conscious effort on the 

part of the public official to avoid personal liability 

suits will help reduce the number of suits filed against 

them or the government, some preventive measures must be 

taken to avoid the possibility of successful liability 

lawsuits. 

Host states have addressed the problem of lia­

bility suits through judicial and legislative efforts. 

Liability insurance, legal representation and indemnifi­

cation are available to many local governments. Although 

adherence to the doctrine of sovereign immunity by state 

governments has been a hedge against the chilling effects 

of liability suits, many states have recently abrogated 

sovereign immunity and adopted tort claims legislation. 

Virginia currently adheres to the doctrine of 

sovereign immunity. Also, legislation is availMle-·-which 

provides that local governments may purchase liability 

insurance for its officials and employees. Local govern­

ments may also provide legal counsel to represent offi­

cials and employees and indemnify local officials who 

---------------------------------------------------~---~~--~~~~~-----
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have incurred costs as a result of a liability suit filed 

against them in their official and lawful capacities. 

It is observed through this study, however, that 

there is a trend throughout state governments to abrogate 

or limit sovereign immunity. Although such legislation 

benefits the individual public official by removing some 

of the threat of personal loss as a result of his govern­

mental-related activities, the abrogation of this age-old 

doctrine opens the way for more damaging and costly suits 

against the government than would ordinarily be filed 

against the public official; aggrieved individuals may 

see an added incentive in filing a claim against the 

government than against the individual official in 

expectation of a larger sum being awarded for damages. 

If what some state courts have done by judicially 

abrogating sovereign immunity is any indication of what 

may happen in Virginia, the Virginia legislature would be 

well-advised to enact a tort claims act. This act would 

legislatively abrogate or limit sovereign immunity, 

define the suits under which the government would be 

liable, specify the acts for which the public official 

and governmental employees would be personally liable, and 

set the limits on the size of the award which maybe 

offered for damages suffered by plaintiffs. 

In 1978, the Virginia legislature reviewed a 

"draft" tort claims act presented to it by a legislative 

subcommittee. Although the draft document left some 

questions unanswered, it included several provisions 



110 

which would aid both local governments and officials in 

coping with liability suits. It is recommended that the 

legislature rethink this proposal and give serious 

consideration to adopting it. 

While actions taken at the State level are 

important in addressing the problem of liability suits in 

Virginia's local goverments, the problem will not be 

solved alone by one level or branch of government; all 

are involved and have a role in reducing the burden of 

personal liability on the public official. The public 

official, of course, is not relieved from his personal 

responsibility in this effort. A conscious, individual 

effort to reduce liability suits through responsible 

public decisions will help hold the number of successful 

suits t"o a minimum.-{ 

\<'/ 



APPENDIX A 

The following questionnaire was used to solicit responses to questions and issues related 
to personal liability of public officials in Virginia. The responses of selected officials 
have been recorded and are presented next to the question :in percentages of officials responding .. · I, 
All officials responded to each question. 

QUESTIONNAIRE 

PERSONAL LIABILITY/WILLINGNESS TO SERVE 

To: Local Legislators' and Chief Executives 

(Note: If you wish to comment on any of 
the following statements, please write on 
the back of the questionnaire.) ~ 

--------------------------~----~------------------------------------------~~--~------~------~~ Strongly Strongly % 
Statement/Question 

l.Personal liability 
lawsuits against

1 

public officials 
should be allowed. 

2.Persons injurkd by 
a public offitial's 
decision should be 
compensated. i 

Agree Agree Undecided Disagree Disagree Responses 

(1) 

8% 

(1) 

8% 

(5) 

42% 

(6) 

50% 

(4) 

33% 

(2) 

17% 

(2) 

17% 

(3) 

25% 

100 

100 

--------------------------------------------------------------------------------------------------



Statement/Question 
Strongly 

Agree 

3. Public officials 
should be held ac­
countable for their 
acts. 

4. The social objective 
of the concept of 
personal liability is 
to provide a channel 
through which an 
injured party may be 
compensated. 

5. Public officials 

(5) 

42% 

(2) 

17% 

should be immune for (3) 

6. 

their acts committed 
under the law, even 25% 
if by doing the act 
it results in a viola­
tion of an individual's 
rights. 

Local legislators who 
act negligent y in 
their officiat capaci-
ties should stand 
trial for civil acts. 

(3) 

25% 

Agree 

(7) 

58% 

(6) 

50% 

(7) 

58% 

(4) 

33% 

Undecided Disagree 

(1) 

(8% 

(1) 

8% 

(3) 

25% 

(2) 

17% 

Strongly % 
Disagree Responses 

100 

100 

100 

(4) 
100 

33% 



Statement/Question 
Strongly 

Agree 

3. Public officials 
should be held ac­
countable for their 
acts. 

4. The social objective 
of the concept of 
personal liability is 
to provide a channel 
through which an 
injured party may be 
compensated. 

5. Public officials 

(5) 

42% 

(2) 

17% 

should be immune for (3) 
their acts committed 
under the law, even 25% 
if by doing the act 
it results in a viola~' 
tion of an indiv,idual' s 
rights. 

Agree 

(7) 

58% 

(6) 

50% 

(7) 

58% 

Undecided Disagree 

(1) 

(8% 

(3) 

25% 

(2) 

17% 

Strongly % 
Disagree Responses 

100 

100 

100 

-----------------------------~--------------------------------------------------~-----------------

6. Local legislators who 
act negligen~ly in (3) (4) (1) (4) 
their offici9l capaci- 100 
ties should stand 
trial for civil acts. 25% 33% Sat 

/o 33% 



Strongly 
Statement/Question Agree 

7 . In making their 
decision, local legis- (1) 
lators consider the 
likelihood of a per- 8% 
sonal liability law-
suit against them. 

8. In administrative 
matters, e.g. , approv-
ing a developer's site 
plan, local legislators 
should be personally 
liable for damages. 

9. A local legislator 
who acts criminally 
negligent in his/her 
official capacity 
should stand trtal. 

10. City/county 
1
managers/ 

executives should be 
personally iiable for 
their decisions. 

(5) 

42% 

(3) 

25% 

Agree 

(3) 

25% 

(7) 

58% 

(3) 

25% 

Undecided 

(1) 

8% 

(2) 

17% 

Disagree 

(6) 

50% 

(6) 

50% 

(6) 

50% 

Strongly % 
Disagree Responses 

(1) 
100 

8% 

(4) 
100 

33% 

100 

100 

---------------1------------------------------------------------------------~--------------------

11. If personal liability 
suits against public (2) (7) (3) 
officials continue, 100 
they will be less 17% 58% 25% 
willing to accept 
public office. _ ---------------------------------------· ------------------------------------------------------ --



Statement/Question 

12. Being "personally 
liable11 for your acts 
affects your willing­
ness to continue to 
serve in a public 
capacity. 

13. Local legislators 
assume a potential 
personal liability 
when they accept 
public office. 

Strongly 
Agree 

(7) 

58% 

(9) 

75% 

Agree Undecided Disagree 
Strongly 7o 
Disagree Responses 

(5) 

42% 

(3) 

25% 

100 

100 

-----------------------------------------------~-----------------~------------~---------------

14. Does your government 
insure its officials 
against personal 
liability suits? 

15. Does your government 

(7) 

58% 

provide any form of (10) 
indemnification to its 
officials or employees? 83% . 

I 

(5) 

42% 

(2) 

17% 

100 

100 
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