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Chepter I, "Snuff the Approach of Tyranny"

In 1776 Virginiéns resolved to sccure their rights and liberties
through independence and republicaniswm, The decision was not unanimous,
nor was it clear in meaning. Political separation from mcnarchical Britain
was obviously intended, but the changes this would entail for Virginia go-
vernment and society were not easily dectermined. Individuals had various
conceptions of what the new Comwmonwealth should be, but not all their
dreams could be fulfilled, The Constitution of 1776 anc the Declaration of
Rights reprezented an attempt to define the meaning of the Revolution, and
gave Virginians a concrete goal to strive for and to defend. Yet the
Constituticn fell short of the erpectatiouns of many supporters cf the pa-
triotic cause; some fearcd that stability end corder might not be maintained
under it, others were disappointed that liberal republican principles weore
not fully ewbodied in the plan., Nevertheless, the Constiiution was both
congervative enough and republican enough that those who found it lacking
could still live under it, Ironically, Thomas Jefferson, tho feroinmst dig=
senter witihin the Virginia system, could even find himself propellzd to
national Jeadership es the defender of the systemr, and Jeffersonian Repub-
liconism and Virginia Republicanism would become synonymous in the public
mind. While Jefferson and others believed that the Constituition failed te
reach the highest ideals of republicanism, they ‘diwposed strict limits on
their efforts to reform the system., No cne protested so loudly that his

personal political effectiveness would be endangered, nor so viclently that

the govermment would lose the respecct of the pecple. The gencsis of

Virginia's Constitution of 1776 and its remarkeble ability both to gencrate
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and to endure dissent are the subjects which will be investigated in this
essay.
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Both the success of the Constitution end the dissatisfection which it
engendered should be atrrlbuted to the quality of late eighteenth--ceuntury
Virginia socjety. 7The framers intended to devise a system ol governmeut
which suited the maaners end worals of the people. Obvicusly one workable
mode of govermment was the one which had existed during the colonial era,
and many Virginians feared any tampering with that system beyond what was
absolutely neccssary, Virginians had believed themselvces potentially free

d heppy under the old system, but saw themselves moved to revolution by
British threats to their way of life. Therefore they approachked the task
of forming a new government with the attitude that the old cne had been
bésically sound and only needed reforming, even though they had great dif-
ferences of opinicn about how much reforming was needed. In order to undor-
stand thecge differ as one must first anclyze Virginia society on the eve

of Revolution, and apprehend how it sececued threatened, and how the threat

was responded to.l
“leharles s, Sydnor, hLlemaq Frecholders: Political Practices in
Washington's einia (Chapel 1 Lill, 1952), gives the bost over—all picture of

elghteerfnmcenrtxjAVirginia society, Other important works that shed light
on Virginia society ave: Jackeon Turncer Main, The Soclal Structure of

Revq&g&iq;a“‘ Anerica (Princeton, 1965): DCA1L1”3"“iSHr;E?Bj”
The Coloni

72l Lk ience (New Yerk, 1958); Thonas J. Wertenbaker, The"' nters
of Colonial VJranna (Princeton, 1922); J.R. Pole, Political Roprbqtnfaf on

2 F\})v =

in Fngland and the Origins of the Amcrican Republic (New Yo Yoxk, 1936) 3 Pole

TRepreseniation and Authority in Virginia from the Revolutiecn to Pefoxn,
Journal of Southern History, XXIV (1958), 28-31; Jack P. Greene, "Foundations
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of Political Pover in the Virginia House of Burgesscs,' U11llam and Mary
Quarterly, 3d Ser., XVI (1959), 485-506; Greenz, "Changing Inteipretaiions of
Early Americen Politics,

" in Frank Ctto Gattell and Allen Weinstein, eds.,
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Life in Virginia revolved around the interests of the agrigql@u*vl
communiiy; men. either farmed or provided services for farmers. The most
prosperous farmers took the positions of leadershin in their society, and
educated their sons so they could serve society well. By wmid-century a
substantial gentry class had arisen in Virginia, possessing great economic
power, a high level of education, and a highly developed scuse of public
responsibility. 1In every county, members of the gentry served on the county
court and on the parish vestry. Some of the more able and prospcrous gentiry
secured election to the House of Burgesses, and the rost able and prosperous
gentry of the colony achieved leading positions in the House or a seat on
the Council. As a matter of course the prominent gentry of a county re-
ceived the leading positions in the militia. The professional services which
the community required were also provided by the gentry, law in particular
often became & gentleman's prircipal occupation. But many planters were
jacks=of~all~trades, serving sometimes as lawyecrs, physicians, engineers,
merchants, teachers, and the like. Thus the planter gentry did not find
themselves faced with any impoitant rivals within Virginia society. The few
outsiders whe moved into positions of potential power, such as clergymen,
merchants, or teachers, had very little influence unless they wanaged to he

accepted by the local elite, and in that case they usually became part of the

e LRI

American Themes: Essays in Historiography (New York, 1968), 26-~54;

Bernard Bailyn, "Politics and Social Structure in Virginia," in James Mortoa
Smith, ed., Seventeenth Century America: Essays in Co]hnlql History (Chapel

Hill, 1959), 90-115; Dunas Mzlenec, Jeffcr%on “the Virginian (Boston, 1948);
David John Mays, Edmund Pendleton 1/?]-]803 A B4005awhv (Cambridge, 1952);

Robert E. and B. Katierine Bro"n, V1rg1n1a,_1/0)~]/8o. lbnﬁcrucy or.

Aristocrocy? (East Lansing, 1964); Wilcomb E, Washburn, '"La w and s Author]ty in

Colonial Virginia," in George A. Billias, ed., Law and Authority iun Colorial
America (Barre, Mass., 1965).
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gentry class. Virginia society and its interests were thercfore remarkably
unified.

Another strength of the society was the opportunity it provided for {
social advancement. Although the county oligarchies wvere in a scnse self-
perpetuating; in practice the Virginia system tended to recognize merit and
give the must able men & chance to rise. Men dissatisfied with their status
in the older settled regions could often improve their situation by moving
to the frontier. Extremes of wealth and poverty did exist, but they appeared
to be based on differences of ability. The gentry received deference from
the lower classes because they were believed to-deserve it. The lower classes
were relatively well off for the eighteenth century, and most Virginians were
small farmers. Generally speaking, Virginia society was an orderly one, in
“which the lower classes could sustain thewmselves above subsistence levels,
and could accept government by the gentry class as in the interest of the
entire agricultural society,

This acceptauce of gentry rule was demonstrated znnually in the elections
for the Housc of Burgesses. The freeholders of the county almost invariably
selected two leading members of the gentry to be their representatives, The
burgesses, together with the governor and his coﬁncil formed the provincial
government. Members of the council were appointed by the King and generally
were of the most prominent and influential gentry families. The only outsider
in the system was the governor, and he found as other cutsiders did that to be
effective he had to becoma part of the gentry society and act in its interest,
With the governor's cooperation, Virginia society functioned very well,

Yet as wall as the system functioned there remained a flew: Virginia's

status as a royal coloay. Royal authorities believed Virginia existed to seive
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the interests of the British Empire, end wien local interests clashed with
the greater iuterests then Virginie would have to give way. Virginia's
Asscmbly on occasion enacted necded legislation only to have it disallowed by
officials in London. Roysl governors of Viirginia who supporied local interests
often found themselves censored by their superiors for abaundoning their re-
sponsibility to the crown. The governor was instructed to use his powers to
prevent Virginia legislaticn in opposition to royal policies. These veto
powers exercised by royal authovities in the colony and in Britain often
evoled protests from Virginia, but what drove the colony to rebellion was not
an attempt by Britain to block Virginia legisla%ion, but an attempt by
Britain to legislate for Virginia, If thc British could impose new _taxes on
Virginia, then it seemed to follov that anything might be impesed and there-
fore Virginia society would be entirely at the mercy of British whims.
Virginia feoved subjection to a British tyranny.

The disposition to "augur misgovernuent at a distance and snuff the
approach of tyramny in every breecze,'" which Edmuud Burke remarked upon, was

intensified by the underlying fear of the Virginia gentry that their social
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chvideq vorks already cited, the best tud*es of Virginia's
colunial history and the coming of the revolution ax H.J. Eckearode, The
Revolution in Virginia (Boston, 1916); Allan Nevins, Ihe American States

DurAno and After the Revolution (New York, 1924); Jack P, Gxecno, The Ou
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for Power: The Louat Hourcs of As sembly in the Southern Roval Colonies.
1689-- 1776 (Chapel Eill, 1963); Leonard W. Labaree, Royal Governuent in

Amnlica (Jew Haven, 1930); Philip A. Bruce, Institutional History of V1ﬁniﬁ1a

in the Seventeenth Century (New York, 1910); Joha R. Alden, The CQpLh in 1?Em
Revoiurwon 1763-1789 (Batou Rouge, 1957); Bernhard Yno]lenbplg, Orlgjn of

Etg_éﬁoaigjg Revolution, 1759-1766 (iew York, 1960); Thad W. Tate, "The
Coming of the Ravolution ia Vlrglnlv Britain's Challenge to Virginia's
Ruling Class, 1763-1776," ¥m. and Mary Qtlv,, 3d Ser., XIX (1962), 323-343;
Richard Lee Morton, Coleniz] ff“ iz (Chzpel Hill, 1960), 2 Vols.; Percy
S. ¥lippin, The Ro Qﬁ:”‘*}; & :' ;"'gﬂ 1624-1775, (New York, 1918);
C.R. Lingley ition in i Colony to Commenwealth (an Hzven,
rpesses, 1750-1774 (Northport,

. 5l
1910); LuCJH e Gljfljfh’ \.* 1n1n Touse of Bu
A]-\'-‘G' 1965)#
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and_politicel system might be considered illegitimate by British authorities.

Perhaps they even questi

}
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ned its basis in their own minds, for the dggzge of
self~government possecced in Virginia went fer beyond the royal instructions
which served as the legal foundation for provincial institutions, The system
which hed been arvived at after a century and a half of adroit political
maneuvering gave to the House of Burgasses powers which theoretically still
belonged to the royal governor, at least to British minds. The basic

colonial defense of its system was the sanctity of cus o, and 1f m2n in

England could ignore custom and impose new taxes on Virginia without local
consent, then the wvhole structure was vulnerablé. During the decade leading
up to the Declaratfon of Independence, Virginians and other Americans avgued
their case against Pritish legislation in terws of custom, as well as in any
other terms which might support their cause.d

Contradictory doctrines ware often advocated by the colonists without
sufficient analyais; but many man were driven to intensive study of colonial

soclety, the British Constitutlon, and Vestern political thecory. VWhat bepon

[53
as a conservative nmoverent on the part of Americans took on radical implica-

tions as some writers moved to a defense based on abstract rights of men. The

_“m“wllw:‘3Attemnt° to explain the intellectual origins of the revolution are
found in H. Trevor Colbcurn, The Lanp of EYPCTLQE&MM Whig History and the
Intellectusl Orisins of the Auverican | Revo’ﬁ?t fon (Chapel Bil] 1965); Bernacd
Bailyn, T@Afwaégﬁgiﬂga?mﬁ¥1gnn ) WARiYQLQF on {(Cambridge, HMace.,

1957); Baiiyn, "Political Expc rience and EhlL“hthﬂOHt Iqeas in Flﬂhtoeu*h
CentvL> America,” Arerican Historicel Review, LXVIL (1952), 339-351; Gordon S.

od, The G ici of the American Republic, 1776-1787 (Chapel Hill, 1969);
Wood, "Rlietoric and Reelity in the American Revolution," ¥Wm. and Mavy Quly.,
3d Ser., ¥XJII (1966), 3=32; Thowas C. Barrow, '"The Americen Revoluticn as a
Colonial War for Indepondence," Wme and Mary Qtly., 3d Ser., XXV (1968),
452464, An uvaderstanding of the basis for upper cless insccurity can be
gained from Ernory G, Evans, "The Rise and Decline of the Virginia Aris tncracy
in the Eighteenth Century: The Nelsons," in Darrett B. Rutman, ed., The Ol
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Dopiniont FEssays for Thomas Perkins Aoernetuy (Charlottesville, 1964).
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protesi moveuent included men of quite diverse interests and attitudes and

so it was netural that they would argue their cause in different terms, but
when protest-proved to no avail and the colonies moved to independence these
differences would take on new significance as men tried to cowrto some agree-
ment on what they were fighting for., While all Virginians said their purpose

was to prescrve their free soclety, they would quickly discever that they

were not all talking about the same thing.

X“ﬁAn important strain in revolutionary thought is analyzed in
Caroline Robbins, The Eighteenth~Century Comwonweal thmen (Cambridge, Mass.,
1959). But as Jack P. Greene argucs, Virginia's experience did not quite fit
the Commomzealthiman interpretation. The imvortance of ideology is not so
clear in Virginia. Greene, "Political lMimesis: A Consideration of the
Historical and Cultural Roots of Legislative Rehavior in the Briticsh
Colonics in the Eighteenth Century," Amer. Hist, Rev., LXXV (1969), 237-360.
"A Comment," by Bernard Bailyn, and a "Reply" by Grecna follow, 361-367.

To stress the unity of Virginia society is not to deny that dissent
existed. However, Virginia was a consensus cociety. For comments on the
replacement of the conflict and consensus dichotomy in American history by a
new appreciation for complexity see Richard Hofstadter, The Progressive

Historians; Turner, Beard, Parrington (New York, 1968), 442.




Chanteyr II, "Founded on a Rock"

Virginia's final decision to declare independence and erect a govern-
ment nay havé been hastencd by its leadership's essential conservatism,
Once Lord Dvnmore, the royel governocr, fled from the colony and declared
that Virginia was in rebellion, the legal basis for governuent evaporated,
John Page was representative of the leading patriots in his fear of
Virginia's reraining too long in a state cof legal snarchy. "I think our

Countrymen have exhibited &n uncommon Degree of Virtue," Page wrote to

Thomas Jefferson on April 26, 1776, "not only in submitirg to all the hard

Restrictions and exposing themselves to all the Dangers which are the Con-

sequence of the Disputes they are invelved in with CGreat Britain, but in

s
behaving so peaceably and honestly as they have when they were free from Vv

the Restraint of Laws, But how long this may be the case who can tel17"
It was the concern of a couscrvative man for legitimucy, not a lack
of institutions, which caused Page's letter to be written. At the time
county governments were functioning under traditionz] leadership; annual
elections had just been held for the Virginia Conventioun, a body almost
identical to the old Housc of Burgesces; a Committee of Public Safetly was
exercising the state's erecutive powcrs; and reprecentatives, including
Jefferson, were serving in the Continental Congress, But "to prevent Dis-

orders,"

4

Page urged that "a Comstitution should be formed as nearly

T S SO eI~ T

2Jensen, Fouvuding of a

e st e

ion, 645; The Papers of Themes Jeffercoen,

ed, Julian P, Boyd (Pr{hcetbﬁ?wiéso-’t ), I, 288.
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resembling the o0ld one as Circumstances, and the Marit of that Constitution

will ed-it of o7 Other Americens were also anxious to establish governments,
and on May 10, the Continental Congress adopted Johu Adams' resolution re~
commending that '"the exercise of every kind of authority under the ... crown
should be totally suppressed, and all the powers of government exerted, under
the authority of the pecople of the colonies." Five days later the Virginia
Convention adopted a resolution calling for complete independence from Great
Britain, and created a committee to draft a plan of government for the new
state,
The phrasing of the resolution which moved Virginia towards its first

written constitution was relatively comnservative in tone:

Resolved unanimously, that a committee be appointed

to prepare a DECLARATION OF RIGHTS, and such a plan

of government as will be most likely to maintain

peace and order in this colony, and secure substan-

tial and equal liberty to the people,
Colonial spokesmen had been talking about "rights" throughout the period of
protest, and even the words "equal liberty" were a part of traditjonal English
whig rhetoric. The twenty eight men appointed to the committee to prepare
the documents would not have considered themselves instructed to devise any-
thing radically new., Two late appointments lifted the mecmbership to thirty
and provided the comnittee with their most effective member in George Mason,

and their youngest in James Madison. The importance of Madison lies not so

much in what he did at the time as in his transmission of information ahout

—

mﬂ?lgiig, 288, 329-330; Merrill Jensen, The Articles of Confederation:

An Interpretation of the Social-Constitutional History of the American Revo-
lution, 1774--1781 (tadison, 1940), 98-99; Lingley, Transition in Virpinia, 21;

Pole, "Representation and Authority in Virginia," 28~31; George Brown Oliver,
A Constitutional History of Virginia, 1776-1860 (unpubl. Ph.D. diss. Duke,
1959), 8-10, l4-16,




what othewrs did. Unfortunctely, few records exdst of the proceedings in
the Convention.7

We do know thai. the comnittee approachied the declaration of rights and
the plan of governnent as separate items of business, attending to the
declaration first, George !Mason apparently assumzd the leading position in
the committee and composed drafts of both a declaratien and a plan of govern-
ment for the rest to consider. Appointed on May 18, Mason manoged to finish
a draft of the declaration and guide it through the committee in time for
Chairman Archibald Cary to read it before the entire convention on Monday,
May 27. The Declaration of Rights provoked intense debate and was not
approved until June 12, but the entire process resulted in very little de-
‘viation from the original Mason éraft. The principles of the Deciaratioen
were those of a man committed to fireedow defined within the tradition of v
English constitutionalism. Mason was a student of history and govermment
with a wide knowledge of the world, yet his persocal inclinations led hin to
prefer the routine of plantation life to the role of a legislator, Such
inclinations were cemmon to Virginia gentlemen, but among those of compearable
ability Mason was perhaps most the localist, and nost the reluctant public
servant impelled by a sense of duty. By his efforts in the Revolution Mazson
hoped to assure a society in which he would be left alone to enjoy his perr-
sonal freedom. Such a goal seemed dangerous to sowme men‘8

Bothh democratic and coaservative factions ir: the convention attacked

Mason's Declavation of Rights for overemphasizing the freedom of the individual

T T he Proc cdings of the Convention of Declegates, Held at the Capitol,

B N

in the City of Iliilprsbuv 1, in the Colony of Virginia, on WoudaJ “the 6fh of

May 1776 (‘L]JLCNHDUL.: 17/6), 32-33. The best accouahs of the conetitution-
maklnv are Julian Boyd's editorial note in Jefferson Pepers, I, 329--337;

Mﬂlonn, Jefferson the Virginian, 235- 2463 and frv;ug Brant, ggnbﬁquadﬁsnni The
yiﬁgigiiiRc glptwonist (Indianapolis, 1941), 234--271.
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and neglecting the secuvrity of society. The declarstion "that all men are

5

created equally free and independent, ard have certain inherent natural
rights, ... among wiiich are the enjoyment of life and liberty," caused more
conservative members to raise the question of the reality of suchi a prin-
ciple in a society in which slavery existed. Robert Carter Nicholas con-
emned the principle as a pretext for civil convulsions. The dcclaration
was amendcd te read '"that all mea are by nature equally free and independent
and have certain inherent rights, of which,; when they enter into a state of
society, they cannot by any compact, deprive or divest their posterity."
Slaves apparently did not qualify for rights because they had not entered
into a state of society. The issue of freedom of religion proved contro=
versial, for the Convention included men who supported the state church and
legal restrictions on dissenters, while others wanted complete frecdem of
religion nnﬁ dicestablishment, The final compromise stated the right to the
free exercise of religion but did not disturb the state church. The only
other subject of contention of which there is record was the prohibition in

the declaration of ex post facto laws and bills of attainer. Patrick Henry

and his supporter, Thomas Ludwell Lee, argued against prohibiting ¢. poat ferto

lavs, contending that the good cof society might melke them nccecnavy, Perliops

s

the dangers of the war in which they were then involved convinced the conven-
tion to keecp the government's options open.9
The debates over the Declaration of Rights indicate that Virginians were

aware that ifreedon potentially chaded into anarchy, but in the context of

— ——— e T

Proceadings of the Convention, 56~100; Kate Mason Rowland, The Life

SR - —— e T

of George Mason )1725 1792 (New Y01k, 1892), I, 22? 266; Robert A. Rutlano,
George 1 Mason , Reluctant Statesnan (Wl]inan;hur 1961), x, 49, 56-61; Charles
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1 in V3r01n49 fromn 1776 to 1861 (Chchgo, 1910),
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Virginie society freedom appeared to be a cohesive stabllizing force. The
Declaraticon includad the rights necessary to meke possible free government,
or in othew words; republicen government, Classical pelitical theory divided
governments into three basic categories-=~wonarchy, aristocracy, end demo=
cracy==cach of which was appropriate for different types of society.

Virginia society, while not possessing the qualities believed necessary for

pure democracy, was believed to possess the qualities necessary for a systen

ot

in which the people possansed great freedom and responsibility. The Decla-

ration of Rights can be understocd as a statement of conditions and atti~

tudes which had to be mainteined '

'as the basis and foundaticn of government"
if Virginia cociety and government were to continuc to ba marked by libarty.
Men had to be "equally free and independent ... with the means of acquiring
and possecuing property, and pursuing and cbtaining happiness and safety."
Men had to keep the attitude that governwent was "imstituted for the common
benefit, protection, and sccurity of the pcople,” and that mewbers of the
government were the people's "trustecs and servauts, and at &ll times
amenable to them'". The cownunity could only grant privileges and emolunents
to those who earned then by public sefvice. The powers of govcrament had to
be divided, and officeholders changed frequently. "All men having suf€i-
cient evidence of permanent common interest with and attachment to; the
comnunity," had to be guaranteed the suffrage and not deprived of property
or bound by any law to vwhich they or their représentativcs had not consented,

The people had to be protected from oppressive treatment by the courts, aud

by the military. A free press, a militia "couposed of the body of the people,”

B s s va——— e

)
Rowland,
of Fdnund Pendled




and the opportunity for the free exercise of religion had to be gueranteed,
"Justice, moderation, teuparance, frugality, and virtuc" had to be firmly
adhered to and oftcn referred tOoIO
These conditions and attitudes necessary for free government existed to
a great extent in Virginia, The passage of the Declaration of Rights seemcd
to indicate a commitment to enlarge the scope of freedom. The ncxt step was
to devise a plan of government which would carry the principles of republi.--
canism into practice.
On May 18, when the committee was in the early stages of deliberation,
little fear existed that "to form a plan of jusé and equal geovernuent" would
be too difficult a task. "But to preserve it from being marred with a
thousand impertinences; from bcigg in the end a jumble of discordant, unin-
telligible parts," wrote Thomas Ludwell Lee, "will demand the protecting
hand of a master," Lee called on his brother Richard Henry Lee to become
that master., Oa the same day, Richard Heary Lee was also asked by George
Mason to assume a leading role in devising a plan of government, Mason re-
marked that "the committee appointed to prepare a plan is, according to cus-
tom, cvercharged with useless mumbers ce. Ve shall, in all probability," he
warned, "have a thousaad ridiculous and impracticable proposals, and of
course & plan formed of hetrogeneous, jarring, and unintelligible ingredients.”
But Lee did not return from the Congress at Philadelphie until June 23, and in
the meantime Mason assumed the leading role in the comrittee. Mason was re-

markably successful in keeping the plan free of "impertinences" in the scnse

R

"“Rowland, Mason, 240-250, 433-441, For analysic of political theory,’

the following are imnox Lant' John R, Howe, Jr., "Republican Thought and the ,
ican Quarterly, XIX (1967), 147-165;

cican Renub]xc',Ballyn, ldooJo nical Origins,

Political Violence of the 1790's," Ag;
Wood, Creation of the Ar
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of trivial detail; but he was not entirely successful in preventing the
11

intrusion of "hetrcgeneous" and "jarring" ingredients

While the convention had agreed with relative ecase eon general principies
contained in the Declaration of Rights, they were not quite sc certain hovw
the principles should be implemented., Colonial experience did not always
coincide with modern political theory. The older councepticn of a constitu-
tion as the organic law of a state proved more influential in Virginies than

o P ereanac.
the Enlighitenment attitude that a constitution should be based on reason,
Schemes cf Europecan radicals like Thomas Paine which discarded historical
models were not favored in the convention. But one non-Virginian combined
a forthright republicanism and a sympathy for political traditjons to create
a plan of government which Virginians could adopt to their own uses.l2

John Adams, like Thomas Paine, stressed that the "only valuable part
of the British constitution" was the republican part, but unlike Paine, he
believed that a system of checks and balances, and a separation of powere
and interests were necessary to maintain freedom. As early as November 15,
1775, Adams had sketched cut his ideas in a letter to Richaxrd Henry Lee. He
elaborated upon these ideas for George Wythe in January, 1776, and at the
request of Lee, Adams allowed the publication of them as Thoupghts on
Government. Although he believed a government founded upor: the principle of

irtue to be the btest, Adawms’s pessimism about the extent of popular virtue
requlred him to warn against placing all powers of government in a single

asseubly. A republic should be "an empirc of laws, and not of men" and to

e e T .

lowland, Mason, 224~227, 234, 250-263; Eduund Pendleton to
Jefferson, 24 May 1/76 JOftexrpgmgﬁggggj I, 296,

12

Thomas Faine, Common Sense, in Merrill Jensen, ed,, Tracts of the

ril
Arerican Revointion (Indienapolis, 1967), 400-446,
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achieve this Adams advocated the division of the government into severcl

branches., A represeantative assembly should be chosgea which "should bLe in

" Its newbers should be

miniature an ecxact portrait of the pcople at large.
"the most wise and good" from among the pcople, but great care should be
taken to insure that they represcnt the interests of every element of the
people. A second assembly, which Adams called a councii‘ would be chosen by
the representatives and granted a negative voice in the legislature. Both
houses would unite to elect a governor who would be stripped of the prero-

gative pouvers of the old royal governors but "should have a frec and inde-

pendent exercise of his judgment and be made also an integral part of the
legislature" with a veto over all legislation. Adams stressed the need for

both annual electjons and rotation in office, and suggested the possibility

of popul;{relcction of all major stete officials. Adams thought minor
officials.such as "judges, justices,; and all other officers, civil and milii-
tary, should be nominated and appointcd by the governor with the advice and
consent of ccuncil,” or if a more popular government was desired the legisla-
ture could choose them. He recommended that county officials other than
justices be chosen by the county frecholders. In order to insure the inde~
pendenqguof the judiciary, judges would hold office during good behavior.
CQT???ﬁvpi the military would rest with the governor, and the powor of pardons
with the governor and council. /Vo ﬂ”}ﬁ—? ]

Aside from the formal goverimental structufc, Adams recommonded three
provisions which would help support a republican society, First, "a militia

law requiring 211 men, or with very few exceptions besides cases of conscience,"”
i 5 ’ P 3

to be supplied and trained to defend their country, appcared "in the prescnt

circumstances of our country indespenscble.” Second, "laws for the liberal
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education of youth; especially of the lower class of peoplie," would be
" considered both wise and useful. Third, although he realized their very
mention "will excite a smile," he believed the happiness of the people would
be promoted by sumptuary laws., These were provisions to insure that the
people possessed a mcasure of knowledge, dignity, and equzlity; for de-~
pendence, ignorance, and extremes of weazlth and poverty were all dangerous
to a republican society.13

Adams included several alternatives among his recommeéndations, for he
realized that some of his opinioas would be unacceptable in Virginia. For
instance, he believed election reforms necessary, but while the country re-
mained in turmoil he thought that it would "be safest to proceed in all
established modes to which the people have becn familiarized by habit.," 1In
contrast to Paine, who had emphasized continental government and limited
powers fo£ the states, Adaus emphasized state governmwents (th§E§¥;>§pgkg
of colonies) and suggested limits for continenteal governwent. His over-all
approach won Adams a lavge measure of influence with Virginians who desired
mg?g;atg pqpular reform of their constitution. "The sentiments are precisely
the seme I have long since taken up," was the response of Patrick Henry to
Adams,

"A Gevernment Scheme" published in the Virginia Gazotte on May 10, 1776,
followed Adams' plen quite closely, and it most likely was written by Richard
Henry Lee. The only significant difference was.in its meking the council of
state a distinct body from the upper house of the legislature, a change which
-“wh‘*mmNMIBJohu Adems to Richard Henry Lee, 15 Nov. 1775, The Works of John
Adems, Charles Frencis Adams, ed. (Boston, 1865), IV, 185-187; Adaus, jhoqfhts

on Gov roment:  Anplicable to the Present State of | tnn Anmerican Colonies, in

Tbid,, 18522007 Adats, D aﬁi',htnb; s, L.H, Butterfield,

ed, (bamthdae, Mass,, 1961), 11J), 330=3




Adams appreved according
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to Lee. Otherwise the schema tended to follow the
moderately consc¢rvative recommendations in Adams's pamphlet, Meubers of the
upper bouse, the lieutenant governor, the secretary, and the coumissary
would serve sezven=-year terms while all others were to be elected aanually,
The governor would be part of the legislatuve, which implied a veto pover,
and with the consent of the council would appoint the justices of the peace
and sherififs. The goverunor with the council advising bim would pessess the
executive powers of government, including appointment of militia officers
and govermmnent of the militia.l4
The Virginians who are theught to have supported the Gazette plen and
the Adams plan were men who had led the wovement which reculted in inde-
pendences They tended te believe in the superiority of Awmerican society to
that of the 0ld World, and hoped that a detachment frow the corruptions of
Europe woﬁld allow even further progress. Vith Adams they shared an excite-
ment over the prospect of three million people with the "full power and a
fair epportunity to form and establish the wisest and happiest government
that human wisdom can contrive." They could be optimistic because the
eighteenth century had seenad to bring new advences in political science, and
Virginia secmed to thein to poscess the necessary conditions for republican

government. This view of the situation wvas disputed in a pamphlet which

arrived in Williamsburg arouand May 20 and which appeared in the Virginia

Gazette on June 8 and 15, Carter Braxzton's Addrcss to the Convention ...

on _the Subject of Goverpnment in CGeneral, and Recom

it #E e e i 71 e o e ek

mending a Particular Fo:m

to Their Consideration, was representative of the thoughts of the nost aris-

tocratic and conservative men in Virginia, those who tended to be reluctant

revolutionaries,.

e

Gazette, 10 May 1770,

Adems, Vorks, IV, 200-202; Pordics Virginis
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Braxton accepted the necessity "to shake off the authority of arbitiery
British dictetors," but he did not rcject his faith in the British Consti~
tution, In his view the conctitution had been corrupted, and it was only
necessary to return it "to ite origiunal state" for Virginia to flourish and
be happy. ie warned against the republicen proposals of Adams and Paine,
for he believed the mass of people lacked the virtue to sustain such systems, v
Popular republicaniem required that men refrain from luxury and from dis-
tinguishing themselves above the mzsses. Sumptuary laws and equal division
of propeity might have to be imposed. Virginia conditlcne were not appro-
priate for yepublicanism in Braxton's view, forﬂnot only did luxury exist
but the Country waz too bountiful to prevent itse existence, It was best
that Virginiens evoid the systems which "exist only in theory, and vere
never confirmad by the cxpevience, even cof those vho recomrend them," To
remzdy the imperiections of the old constitution, Braxton belicved all that
was necessary wos to secure the independence of the Commons and the dignity
of the Lords., "The Governour will have dignity to conmand respect and
anthority, to enchle him to execute the laws, without being deterred by the
fecar of giving offense; and yet be amcneble to the other branchcs of the
Legislature for every vicolation of the rights ef the people.," This was te
be achieved by having the governor and council elccted by the lower housc to
serve duriug good bechavior rather then at the King's pleasure. Basically

he Braxton plan was to continuve the colonial sfstem, but control it ia Virginia
rather then in London.16

ey
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"1 suspect his whiggiem,” was Patrick Henry's reaction to Braxton, and
Richard Henvy Lee referred to the plan as '"this Contemptible little Tract,"
They believed "the whole performance an affront and disgrace to this country,"
becauss it reflected the aristocratic pretensions of a "little Knot or Junto"
within Virginia., The most conservative members of the colonial elite had
been basically satisfied with the old systewm and would have liked to have
continued it under sccure iocal control and with new legal sanction. But
when Draxton's uncle, Landon Carter, 'gave the first breath for liberty in
America" in 1765 in opposition to the Stamp Act, the effects were more than
anyonie had bargained for. Carter had protcstcduan external threat to his
position.at the apex of his society; in 1776 Braxton had to protest an in-
ternal threat to his social standing and thevefore proposed a constitution
which he heped would ensure the place of an aristocracy in the stetc¢l7 _j:§;

Thomas Jefferson submitted a plan which; in contrast to Braxten's, would
ensure a major role for the people in their government by instituting demo-
cratic reforms of Virginia society., Looking back on the Revolutionary era
from the vantage point of 1816, Jefferson secemed te include himself when he
said."we had not yet penetrated to the mother principle, that 'governments
are republican only in proportion as they embody the will of the people and
execute it,'" At the time of the Revolution, his mind was so filled with old
ngernnentai abuses that he was far more councerned about the need for con-
stitutional limits and separation of powers thag he would later be. But even

in 1776, Jefferson went beyond most of his contemporaries in hic concern that

—
(o]

Virginia's government embody the will of the people.

T 4am Wit Henry, Patrick Henry, Life, Correspondence and
Speeches (New York, 1891), I, 38); Adems, Works, IV, 201-202; Richard Henry
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Lee, Tle Letters of Richard Henry Lea, Jarcs Curtis Rallagh, ed. (New York,
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Jefferson considered the institution of new governments 'the whole object
of the present controversy." He was extremely disturbed when he had to stay
at the Congress in Philadelphia rather then participate in constitution=-
making at the Virginia Couvention. Even though his request for recall weas
denied,; he managed to participate from Philadelphia’by sending a persovel
draft of a constitution to Williamsburg by George Wythe., Wythe did not
arrive un£i1 June 23, and by that time the comnittec appointed to devise a
plan of government had already submitted their proposal to the conventione.
Since any changes in the committeez's proposal had to be made on the floor

. 19
of the Convention, Jefferson's plen was at a disadventagc.

The basic structure Jefferson proposed was identical to the one sct

forth in "A Government Scheme' published in the Gazette on May 10, but it

was far mwore detailed and wore republican., Jefferson had a much breader and

deeper conception of what a coustitution entailed than did the menr in
Virginia. He was even urhappy that the Convention of 1776 was drafting the

al

e

plan eof government. In his opinion the people should have created a spec
body to perform the task. The procedure of the convention was to approach
the declaration of rights and the plan of government separately as regular
business. Jefferson proposed a single document composed of the 'fundamental
laws and principles of goverument' which weuld be referred for approval to
the pecople in their respective counties. Two thirds of the counties would

i

be required to approve the laws initlally or later amend them, Jeffercson

mr.iSThomac Jefferson to Samuel Kercheval; 12 July 1816,
Goverament in the Mallno Readirgs in Auzrican T Politlc i Thoupl

Thomas Mascn, ed. (Hew York, 1965), 393-394,
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believed that a constitution should be treated as fundcuental lav requiring
the direct conscnt of the people for both its creation and any suvbsequent

, 20
alteration.

Jefferson begen his plan of governuwent with a preamble listing the
abuses of the King which had nccessitated stripping him of his zuthority in
Virginia and establishing a new governmirent based upon popular authority. He
tried to avoid giving too much power to any man or group of men in the pro-
posed government by providing that legislative, executive, and judicial {
offices -would be separate, and by enumerating powers which the various
branches of government would be prohibited from exercising. The legislative
brench was to be composed of a house of represcntatives and a house of
senators, the lower house electcd annually directly from the people and by
the people, and the upper house chosen by the members of the lower to serve
four—year‘terms. The only special requirement for membership in the Senaté
was a minimum age of 31 years, Senators would be restricted to a single
term and a quarier of then would be changed annually, While the Senate
would act as a conservative force in the legislature, the lower housc would
be a democratic and presumably progressive force because 1t was expected to
embody the will of the people. Extension of the suffrage would help ensure
this,

The proposals for reform of the suffrage were the most radical fcatures
cf Jefferson's plan. Any landless person of fvil agc would be entitled to a
grant of 50 acres from the public lands, and would thereafter satils{y the

qualificetions for voting. Furthermore any individual who settled in Virginiz

—— e aCTr ch £ ‘..,2
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and gave evidence of his intention to remain seven yecars would be granted
the same rights as one native born. Virginia would approach universal man-
hood suffrage since all men would be given the opportunity to be independent
freeholders. The number of representztives to the lower house from each
counity would be proportioned to the number of voters there, which was a
major reform in achieving equal representation., Only the house of represen-
tatives could originate and amend money bills, but in all other matters both
chambers possessed equal powers and each had to approve all laws,

Jefferson's chief executive officer was to be called the administrator
rather than the governor, and would be chosen a%nuslly by the assernbly,
According to the plan, his powers were thoce "formerly held by the king" and f
exercised by the royal governors, but in fact most of the old prerogatives |\
rere reassigunad to the legislature, Only the legislature could dissolve or
profogue itself, declare war or peace, raise or introduce armed forces, coin
money, regulate weights and measures, erect public buildings, lay embargoes,
and make denizens. The administrator was to be bound by acts of the legis-
lature and to possess no negative on them; his function was still vital to
the process of government, but he was not the independent and equal executive
of a balanced coastitution, After a single teivm, an adminictrator could not
serve again for three years. A privy council "to give advice to the Admini-

' was also to be chosen annually by the house

strator when called on by him,'
of representatives, A najor immovation proposed by Jeffersen was in the
method of sclecting other public officials. County sheriffs and coreners

were to be elected annually by local freeholders, and the sheriff was re-

stricted to a single term and could not serve again for five years. This was

a major reform of the self-perpetuating colonial county governments, High




state officials would be elected by the house of representatives; all others{.
civil and military, would be appointed by the administrator subject to the
negative of the privy council.

The judicial branch would also undergo significant reform. Three levels
of courts would be established, The judges of the‘county courts would be
appointed by the administrator subject to the negative of the privy council, .-
They woula be removable for misbechavior by the highest court. The judges at
the next level, the general court and the high court of Chancery, would be
selected cimilarly for service during good behavior. However; to be a member
of these courts it would be first necessary to have practiced law in Virginia Vv
for seven years., These judges were granted membership in the senate for v
deliberation, but could not vote there. The court of appeals, the highest
court; would be chosen by the house of representatives and members could be
removed enly upon an act of the legislature, Its role would be limited to
hearing appealed decisions and considerations of the conduct of public
officials,

In all three branches of government, Jefferson wes trying to bulld in
checks against abuses of power. In the first draft of his plan he had creatéd
a senate for 1ljife in order to guard against the democracy of the lower house,
and had also been more restrictive on the administrator's term of office, He
did not want to make office-~holding too attractive, Jefferson believed that
public virtue should be the basis of government; and he prohibited salarijes
for principal officizls, and did not evea allow expeuses to senators. This
reflected his attitude on the need for public service without rewards, but

it also reflected his assumption that only men of considerable property would

serve, In guaranteeing civil liberties he went farther than the declaration
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of rights in hie provision concerning religion and those concerning legal
penalties. Virginians wovld not be requirced to meintain a religious insti-

tution ageinst their wills under Jefferson'

s plen, 2nd as punishments for
crime, torture was tc be prohibited and sentences of death were to be re-
stricted to murderers and traitors. Each detail of Jefferson's plan was
devoted to the goal of insuring a republican socicty, increasing freedom
11 ssening the danger o CanY, efferson included rohibition
while lessening the dang f tyranay. Jeffer luded a prohibiti
againet the impovtation of slavea, not because he thought slavery morally
evil but because he believed that it was harmful to a republican society,
toe s s s i . . . . o 21
a JEIBIRZI S € W Y . i) cl AEIERR] AN LA Callld 132 » ary
No other Virginian carried the implications of republicanism so far
The republicanism of George Mascn vwas of a more concervative variety

than Jefferson's, but it wes no less consistent and no less cavefully

reasoned. He laid his plan of government before the committec on June §;

.
]

and it was u

n

ed 25 the basis for the constitution which was finally approved
by the entire convention. Mason followed the structural outline of the
scheme publiched in the Gerzette on May 18, but he included a few new deteils,
In his declaration of rights he had ascribed the right of suffrage "to 231
men, having sufficient evidence of permeanent, comwon interest with and
attachment to the community," He made this explicit in his plan by giving
the vote to all those possessing lcases of land for an unexpired term of
severn, years, and to every "housckeceper" who had resided for a yesr in his
county "and hath been the father of threec child;en in this county." The

voters in each county would elect two delegates to the lower house who were

required to wret minimum requirements of a year's residence in the county, a

’ mwﬂmelEditorial note and constitutional drefts by Jeffercon, Jefferson
Papers, I, 329-365.
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Virginia estate of one thousand pounds value, and an agae of twenty-four
years. The upper house was to be elected indirectly. Virginia was to ba
divided into twenty--four districts and the voters of each couaty in a dis-
trict were to choose twelve sub-electors who would then cast ballots for
members of the upper house. To serve in the upper house a man had to pos-
sess a Virginia estate of two thousand pounds, and be at least 28 years
old. A quarter of the membership would be replaced every year and then
could not serve again until after a period of four years. All acts would
originate in the lower house, but, with the exception of moncy bills, could
be amended by the upper house. Approval of both housges was required forx
legislation,

Mason's exccutive branch was to be headed by a governor clected annually
by the assembly, who could serve threc teirms and then would be ineligible for
election for the next three years, He was to be granted an "Adequate but
moderate galary,”" and with the advice of a ccuncil of state could exercise
the powers of goveiument; including proroguing and adjourning the assembly,
calling emergency sessions, and granting reprieves or pardons, The eight~
man council would be initially elected by the assembly, then the members
would vote to remove two of their body every three years, who would then be
ineligible for the next three years, Vacancies would be filled by the
assembly, Threec members would constitute a quorum and the advice of the
council was to be recorded. Appointment of militia officers and direction
of the wilitia was given to the governor who was to be advised by the council,

Together, they were tc appoint justices of the peace. After an initial

election by the assembly, the executive could replace judges and the attorncy
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general, subject to legislative epproval. Theiy terms were to be during
good behavior. County offjcials were to be nowinated by the respective
22

courts and approved by the governor and council.

Masoun founded his plan on the concopi of the balanced constitution,
Each branch was to be separate and yet possess checks on the others. The
suffrage wvas to be extended but the legzl qualifications for membership in
the legislature were to be raised. The committece refused to accept Mason's
scheme of checks and balances, as well as many of his other proposcd reforms
of colonial practices. The revised plan adopted by the committec prohibited
the goverwnor from proroguing or adjourning the éssembly, but extecuded hin
imnunity from impeachment while in office. All projccted reforms of suffrage
and representation for the lower heusc were ignored, and colonial election
practices coutinued., In the case of the new upper house, the committee

v

prescribed aunual elections, which reduced its difference in character from
the lower house. The executive was to £ill vacancies in county courts and
among militia officers only from the recowmendations of the county courts of
deuble the number of replacements neaded. The governos and council could
replace militia officers for misbehavibr or inability in office; and could
i1l vacancies when the militia was actually in service.

The changes introduced by the committee into Mason's plen of government
significently alteved the balance cf powers within his system., Anendments
in the full convention tock the constituticn evén‘further from Mason's schenc,

The committee reported thair plan on Junez 24, and George Wythe, who had just

arrived from Philadelphia, showed Jeffersen's proposzl to the leading framers

T 224450n Drafe, Ibid., 366-369.

23The Mason Plan as Revised by the Committee, Ibid., 30(9-~372,
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of the constitution. Wythe reported to Jefferson that "two or threc parts"
were inserted, "but such was the impaticnce of sitting long enough to dis-
cuss several. important points in which they differ, and so many other matters
were necessarily to be dispatched before the adjourmment that I was persuaded
the revision of a subject the members secemad tired of would at that time have
been unsuccessfully proposed.'" Since the cormitteec had just eliminatéd the
more democratic features of Mason's plan, there would have been little point
in pushing a far more deimocratic scheme.24

The convention adopted Jefferson's preamble which listed the tyrannies
of George IIY, and a less explicit version of Jefferson's paragraph prohibiting
the exercise of prerogative powers by the ecxecutive. Other amendmants werc
in direct opposition to Jefferson's republicanism. Justices of the county
courts were made eligible for the legislature; in opposition to the stated
principle of separation of powers. The upper house was stripped of most of
its significance by making its selection process the same as the lower house,
except the senators would represcnt scveral counties and would serve a four-
year term., Powers of the executive were transferred to the assembly or the
county courts. The executive could only suspend militia officers rather than
remove them for cause. Appointments of justices of the pecace were to be made
only upon recommendation by the county courts. The assembly, rather than the
governor's council itself, would determine which councillors were to be re-

25
moved every three years, On June 29, the amended plan was passed unanimously.
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The convcntionvhad perverted every plen before it, Jefferson had bzased |
his upon a2 truly representative lower house balanced by a wise and indepen-
dent senzte. Adams and Mason had provided for a similar legislature, but
also included the third element of the balanced constitution, an independent
executive to provide both efficiency and a check on the other branches, All
three men had projected republican reforms of the society. Even Carter
Braxton had devised a consistentscheme in his purificd colonilal constitution.

The convention had rejected consistency in political theory for conslstency

jx

in politicel practice. The censtitution represented & conscious effort on
the part of the gentry class to extend their control over Virginia socicty.
It was not the Commonvealth's first line leadership that breought about
this constitution, The little knot of aristocrats, the promilnent coascr=~
vatives, and the prowinent liberals preferred other plans, for they would be
the governors and senztorse, The ordinary delegate to the convention knew
that his intercsts lay in a strong house of delegates and an independcirt
county court system. The majority of delegates resisted proposals either to
extend popular participation jn the government, or to crcatc a powerful
senate which would embody a small aristocracy. A prominent moderate, Ecuund
Pendleton, wented the senate totally independent of the lower house, "and
to say the truth, of the people too after election. I mcan the senate holding
thelr offices for life; urnless impeached, and to have been chosen out of the
pecple of great property to sccure their attachment .. but this scemed &o
disagreeeable to the temper of the times I never mentloned it," The only
significant reform acceptable to the convention was of the exccutive office,

because the powers of the executive would be shifted to the bastions of the

middle gentry, the lower house of the assembly and the county courts, 7Too
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strong an ex=cutive eppeared to be a threat to geutry powver, As Edmund
Randolph leter wrote, '"No member but Henry, could with impunity to his
popularity, have condermed, as strcnuously as he did for an executive veto
on the acts of the two houses of legislation.,"

The convention went beyond every plan in increasing the majority gentry
powver at the expense of the office of governor, Even Jefferson who was
most concerned with creating a responcible eud limited executive had pro-
posed a governor with more appointive power and with far more individuel
freedom of action., Mason had his governor share more of his powers with
his council; but he had far more extensive powe?s in the first place., Yet
when the convention strirped the governor of his power they kept the pro-
visions which required advice of council before action. Politics and ex- Vv
pendiency subm=rged theory on the floor of the counvention. Separation of

powers would not kecp county justices out of the legislature., The majority

26
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of couvention members did not want to give up their trips to Williawmsburg.
"We build our Government slowly," Edwuad Pendleton had written before
the constitution was completed, "I hope it will bc founded on a Rock."
Neither Pendleton nor his correspondenﬁ Jefferson would be pleased with the
final edifice, though partially for opposite reasons. Yet both would sup-

port the new government and take leading positions in it. The new governmant

4

was founded on a rock, for at the time the gentiemen frechiolders of Virgiuia

i
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were able to supply a body of leaders 2s reliable and as talented as any
in the world. In the hands of the revolutionary generation, the constitution
weculd function well. But the failure to reform the republican basis of
society YfElﬂ_ESEE,YEEﬁZQEQ[ZY
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“27pendleton to Jefferson, 1 June 1776, Ibid., 297; Pendlecton to
Jefferson, 10 Aug. 1776, Ibid,, 489; Jcfferson to Pendleton, 26 Aug. 1776,
Ibid,, 503-305.




Cheptzr ITI, "To Preserve the Commonuealth”
Virginians were generally pleased with their new republican form of

government, in large mcasure because it was not very new, It scemed to

~.

provide stability in a period of upheaval, Patrick Henry, the first governor
under the constitution, Justificd the convention's work in these terms in his
inaugural address: "In order to preserve this commonwealth from anarchy, and
its attendant ruing and to give vigour to our councils, and effect to 511 our
measures, government haeth been necessarily assumed, and new. modelled,"
Legitimacy had been given Virginia society, and moderates like Richard
Henry Lee were pleased that a more aristocratic system had been avoided. Lee
considered the constitution "very much of the democratic kind," and it was,
! in the sense that the democratic branch of goverament dominated, Men who
were less concerned with créer, and more concerncd with the republican basis
of governmznt were less satisfied. Ceorge Wythe wrote Thomas Jefferson, "the
system agreed to in my opinion requires reformetion,”" and cslled on him to
effect if.zs
If the conctitution had actually been the tviumph of republicanism that
it has sometimes becen portrayed to be, it would not have reccived its harshest
criticism from the foremost adveocates of republicanism in Virginia, Only
vhen studied outside of its local and historical contexi does the constitu-
tion appear to be a product of radical ideology. Certainly cvea the most
unlearned member of the convention had some fawiliarity with pdlitical theory,
but the institution of a weak executive and an unchecked legislature came v

about despite that theory rather than because of it. Virginia's Housc of

25
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Burgesses had been the dominant force im the colenjal governwent since the
1730's;raud the new constitution rccogunized the colonial distribution of
pover rather than reacted against it. By examining the carecr of a true
reformer, Thomas Jefferson, Virginia's lack of ideological coumitment to
liberalism will be seen.

Befora the constitution had been written, Jefferson hed worried about
the dedication of his countrymen to reform and had agonized over the
necessity of remaining in Philadelphia rathzr than attending the convention.
The constitution deeply disappointed him, for it perpetudted the colonial v
society even if it provided 2 new name and a2 new sanction for it. Inde-
pendence meant more tc him than a cutting of political ties. Jefferson
wanted to create a more rational and a more just sociecty, one in which the -
idgals of the declaretdion of indépendence would become rezlity, Previouslyv
he had expressed a desire to serve with Benjamin Franklin in France, b;t
when the alluring appointment as a conmnissioner came late in 1776, Jefferson
turned it down, for he believed "the laboring oar was really at home, where
nuch was to be done, of the most permarent interest, in new modeling our
governments,"

Jefferson spent the next two and a half years as the leader of reform
in the Virginia assembly. He took advantage of the optimictic spirit of
the timcs to ebolish primogeniture and entail, and to obtain revisicnc of
the criminal laws; but thece were reforms which were rather obviously in the
interests of the gentry class; on controversial issues Jefferson did not fare

et <t ot e Q - . N
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well, His bill for religious freedom was thwarted at first; but was finally
passed inra watered-down version in 1780, Other proposals concerning slavery,
lands, and education were unacceptable to the legislature. What success
Jefferson did have was made possible by Virginia's frecedom from crisis in
the early years of the war. But by the time he was elected governor on
June 1, 1779, the state was undergoing econonic difficulties; and socn after
Virginia became a battleground. Jefferson cenducted his governorship as an
experiment for his conception of a republican executive, but the strecss of

30
war made the experiment a perilous one.

The Virginia governors weie not limited du;ing the revolution to their
constitutional powers. Even before the convention adjourned it granted
emergency powers to the executive, and afterwards the assembly not only
renewed these powers, but added far more extecnsive ones. The assembly gave
the govcrnor and council the right to lay embéargoes, to call out up to
20,000 militia, and to march the militia out of the state. The executive was
granted the power to confine or remove disaffected persons, to invoke martial
law against those aiding the enemy, and to institute special treason courts
during an invasion. They were also authorized to use the militia to suppress
mutiny or resistance to laws for recruiting of troops. After Virginia camz
under invasion in May 1781, the executive was empowcred to impress property,
te deny habees corpus, to banish, and to institute special courts. Perheps
the only real constitutional restraint upon the effectiveness of the executive
was the requircment that the governor ceek the advice of the council before
acting. Decision making by committee may have hampcered the executive to some

extent, but the cruclal problem arose in securing a quorum. The personal
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responsibilitias of many of the members kept them away from the capitol at
times of emargency. The shift of the site of government from Williamsbuig
to Richmond,'and for a timz to Charlottesville and Staunton, made a quorun
even more difficult to achieve. At times the governor was prevented from

acting. In emergencies he was forced to act without the required advice.31

As goveraor, Jefferson was not only extremely reluctant to exceed his v
legal powers, he was also extremely reluctant to use his emergeuncy powers,
Because he believed that the success of republicanism depended upon the virtue v
of the people rather than the force of government, he attomﬁted to give the
people the opportunity to act in the public intercest from their own frec will
ratherx than use his position as governor to vigorously enforce the laws,

For his restraint he recelved criticism frowm those who could not understand

his principles, but others such as Lafayette excused "inconveniences- that

are so far compensated by the numberless blessings of a popular goverament,"

Lafayette, who commairded the continental forces stationed in Virginia, did
32

not scarch fur scapcgoats for the state's military weaknesces.

In June 1781, vhen Jefferson's second term as governor vas éxpiring,
Virginia reached its low point of the war as a British army moved virtually
unopposed across the state., Richard Henry Lee was representative of nany
frightened and discouraged Virginians who beheld "everything in the greatest

1

possible confusion," and turned to executive authority for salvation, advocating
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the esteblishimont of a temporary military dictatorship to provide the power
necessary to unite the people and thrust out the invader. DMembers of the
legislature who had been driven over the mountains to Staunton were thinking
along similar lines. The most reliable accounts in@icate that General
Washington and General Greene were proposed for the position of dictator.
George Wicholas, a junior member of the as ssembly, moved to establich "a
!ictator cve in this Commonwealth who should have the power of disposing of
the lives and fortunes of the citizens thercof without belng subject to

n

account." According to the fullest report, Nicholas "veferred to the prac-

tice of the Romans on similar occasions. After Mr, Nicholas szt cown
Mr. Henry addrecssed the chair; he observed it was jmmateriol to him whether
the Officer proposed was called a2 Dictator or a Governor with enlarged power
or by any other name yet surely an officer armed with such powers was
necessary tc restrein the unbridled fury of a licentious enemy and concluded
by seconding the wotion." The assembly defcated the proposal by six votes.33
The Bﬂly_gxaqg<ggggedgnt for a republic in crisis converting itself
into a dictatorship was found in Romen history, and the custom of thie Romans
had evolved into Czesarism and the ultimate destruction of republicanism.
Patrick Henry's association with the scheme awakened a fear of tyranny in

Virginia's aristocrats who had long suspected Henry of demagogic ambitions.

However, the scheme was meore likely brought up out of desperation rather than

33
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sinister jutentions., Writiug soon after the crisis had passed, Jefferson

branded the vcry thought of a dictatorship "as treason against the people;
ese and treason against mankind in general; ... rivetting for ever the
chains which bow down thedir necks, by giving to their oppressors a proof,
which they would have trumpeted through the universé, of the imbecility of
republicen government, in times of pressing danger, to shield them from

harm,"

Jefferson deplored the lack of faith in republicanism shown by a
substantial winority of the legislature. In particular, the affair brought
home to- him the dangerous defects of a censtitution under which the creation
of a dictatorship was conceived possiblc.34
Under the constitution, Jefferson wrote, it secmed '"that there being ro
barrier between the legislative, executive, and judiciary department; the
legislaturc may seize the whole; that having seized it, and possessing a
right to fix their own quorum, they may reduce that quorum to one, whowm they
may call a chairman, speaker, dictator, or by any other name they pleasec,"
Cencentration of all powers in any hands was despotism to Jeffcrson. "It will «
be no alleviation that thesc povers will be excrcised by a plurality of hande
and not be a single one., 173 despots would surely be as oppressive as one,"
This was not a ncw idea for Jefferson, in his Summary Vicw of the Rights of

B T iy

British America, published dn 1774, he had written that "histery had infciwed

us that bodies of men as well as individuals ave sus tible of the spirit of

‘
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tyranny." The principle of the need for limitations on all branches of
governtient was well enough known that every proposed constitution for Virginia
had previdzd for checks not only on the executive and judiciary but also on
the legislature. But the members of the convention had thrown out any checks
on their exercise of power, preferring to secure their own intercsts.?

A new constitutien appeared to Jefferson to be a necessity., The faults
of the government scem=d too severe to correct as he had tried to by serving
within the system as a legislator and governor dedicated to republican prin-
ciples. But the gentry class refused to risk its control over Virginia
society, and although Jefferson continued to agitate for a new constitution
for many years, he was ncver able to bring about a conventicn in his lifetine.
After the end of the revolutionary war and the establishment of the federal
constitution, Virginia's internal problems tended to sccm less significent
than external problems. Jefferson did not intcllectuslly accept the Virginia
constitution as the fulfillment of the promise of the revolution; but as &
practical wuzn he acquiesced to the systeme While he knew the potential for
tyranny existed in Virginia, he believed the threat to republicanism wos more
serious in other quarters. Other critics of the ceastitution compromised in
much the same manner, resigning themselves to a much less than perfect soclety,
but still a society with peace and order, and a substantial degree of bioth

liberty and equality.36
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Becausc the interests of the gentfiy resembled the intercsts of the rest
of the éécietfg the Constitution of 1776 provided an acceptablc goveram:znt
for Virginia. 7The absence of a centrally controlied patronage system pre-
vented the formation of artificial intecrest groups based on placc sccking.
The constitution relied upon a combinztion of republican virtuc and aris-
tocratic honor to kecp the gentry public spirited, and a combination of
traditional deference and a satisfection with their conditioun te keep the

lover classes in their place. Republicanilsm in Virginia was a mild forw of

oligarchic rule, kept mild by its recognition of the necessities of personal

liberty and popular consent.
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