


) EZFEOZLEOX
A AR




























& thesis presentea to

S o b L2771 Vg 7 AT 27




GIEY

=]




Amicable ljodes of Settling International Disputes

Part I (General Statement))
(A) Xegotiation and Commissions of Inguiry.

Negotiation is the simplest means of settling ditffer-
ences between states.

It consists in such acts of intercourse be-
tween the parties as ere initiated and directed
for the purpose of efiecting an understencing,
and thereby amicably settling the difierence
that has arisen between them. (X}

There can thus be said to be no regular method of
negotiation, for the method may very sccording to the case. Xut
in generzl negotiation begins by one state complaining oi the act
of another stete, or lodging a claim with another state. The lat-
ter stete may then make out its case and hand it to the former.
This may be all that is necessary to effect an understanding. if
not, other statements may be exchangec between the parties; there
may be a conference of diplomatic representatives, or even the
heads of the states may confer in order to facilitate an under-
standing.

While one stete may be powerful enough to compel another
to yield to any solution it may demand, yet if the states at vari-
ance have a regard for international law, and the manner of the
complaining state toward the other is friendly, an understanding
agreeable to both sides is likely to be reached. While the out-
come of negotiation may be to show that an amicable understanding
cannot be reached, yet often one state acknowledges the claim of
the other,

___While the process of negotiation has been developed

(X) From Oppenheim International Iaw.
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purely by custom and not by treaties, yet it is decidedly impott-
ant in the settling of international disputes, for the greater
number of the many unavoidable differences that arise between states
as a result of the development of international trcoffic and trans-
port, individuals travelling in foreign countries, and the interest
taken by larger states in colonial enterprise, are settled thru
some kind of negotiation.

Failure to reach an understending by negotiation is often
due to being unable to arrive at the true facts of the citse, In
order to have an impartial investigation, and to get at the true
facts of the case, stetes frequently appoint commissions of inquiry.
The one outstanding, function of commissions of inquiry is the ascer-
tainment of the true ifacts in the case., The report of the commis-
sion has in no way the character of an erbitral award. It must
be noted that a commission of inguiry is not exactly a method of
settling disputes, but is really a means of meking possible the
amicable settlement of disputes. It has, however, been a very suc=
cessful means as I will show in the second pert of this peper,

(B) Good Offices and Mediation.

When states do not care to settle their differences by
negotiation, or have been unsuccessful in coming to an understand-
ing through negotiation, a settlement mey be often secured by =z
third State's tendering its good offices or mediation.

"Good offiices", according to Secretary Hay, mzy mean
"the un-official acvocacy of interests which the agent may properly
represent, but which it may not be convenient to present and

discuss on a rull economic footing,%" or it may refer broadly to







Page No. 3.
an act of a State or of an officer thereof in endeavoring, by friend-
ly suggestion to facilitate adjustment of a controversy between
others,

A State may tender its good offices for the purpose of ad-
justing a controversy or by furnishing through its owmn agencies a
means of negotiation for its setilement. If the latter offer is
accepted by the parties to the controversy, the one making the offer
becomes a mediator,

While dirlomatic practice frequently does not distinguish
between good offices and mediation, yet there is a distinction.
Good offices seeks to get the conflicting States to negotiate., Media-
tion consists usuzally in the direct condmct of the negotiation by
the mediator, if not direct, at least indirect. Good offices may
consist in advice or in submitting a proposzl of one of the parties,
but the State$ tendering them does not teke part in the negotia-
tions. If it does, it becomes a mediator. In other words mediator
is one who takes part in the negotiations, either directly or indirect
ly, making proposels to harmonize the interests of the oprosing &
states. It is during war thet good offices and mediation are of
particular value, for neither of the belligerents aF< inclined to
open peace negotiations on his own account. The mediator tries to
encourage compromise, rather than adhering to a legal principle,

The value of good offices and mediation in settling inter-
national disputes is very great. Its value is both great in pre-

venting a wer or in bringing to an end a war,
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{C) Arbitration

According to ijyde, the term'erbitration” as & process
of zdjusting intcrnetional differences, significs in & broad sense,
the refercence of a controversy to a2 single individual ktown es
an erbitrétor, or to an uneven nuwber of rersons so czibed,
end that rcgardless of whether their eward is to be besed upon
comproiise expressive of diplometic achievement, and of whether
those individuels are to act as the representatives of either party
to the disgpute. in, eccording to Hyde in the rnierrciwcr sense
vhich is commoniy ecnployed by stetesmen "arbitretion apiesrs to
refer to en impertial edjudicetion according to lew, and thet be-
fore & tzribwial of wvhich at least a singlec member who is comzonly
a netionel of a Stete neutral to the contest acts &s nire. Re-
course to arbitrztion thus implics thet the issue is regarded as
Jjusticiable; that is, one c:ipable of reasonable edjustient by ref-
erence to accepted principles of internationel law, that the
arbitrators sre acquainted with those principles and will apily .
therm, and thet the parties to the coniroversy will resiect the
award®.

Controversics =ffecting the so-called "vitel interest',
*rretional honor®, or “independencc® of onc of the perties to the
digpute have been considered ss out of the reazlm of arbitretion,
in other werds, such disputes are non~justiciable.

The term "vitel inte t", is very veBue. Any stete

cen declire o dispute effects its "vitel interests™ and is
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therefore, out of the realm of arbitration. Up to the time of
the Bryan treaties and Covenant of the League of Nations, there
had not been specific settlement of this type of dispute.

The method of proceeding to arbitrate, is fairly simple.
First, the conflicting st~tes must conclude a treaty by which
they agree to arbitration, This treaty may be negotiated, be-~
fore the outbreek of a difference, as when states concluding a
treaty may stipulate by a so called Comyromise Clause thet any
differences arising between them in regard to metters regulated
by treaty are to be submitted to arbitration, or it may be nego-
tiated after the outbreak of a diff ce, States mey also con-
clude genercl arbitration treaties which stipulate that all dif-
ferences of certein types which may arise between them in the
future are to be settled by arbitration. Again, states may
conclude a treaty by which they appoint a third State as arbi-
tratory; or they may trust the arbitration to any other indivicdual,
or to an arbitration cormittee or commission,

The arbitration treaty should stipulate the principles
that the arbitrators are to use as a basis of deciding the ques-
tion; i.e., wihether they are to be rules of international law,
rules of any particular municipal law, rules of natural ecquity,
or any special rules for the case in question.. The arbitration
treaty may sometimes stipulate that the arbitrators are to com-
promise the claims of the conflicting st:tes rather than use any

legal principles, If there is no provision in regard to the
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principles to be used, thiose of International Lew ere used, or if
there 2re no rules of International Law %X which are applicable,
then thc rules of equity are followed.

The rules of procedure to be used by the arbitrators, are
also usually steted in the treaty.

The arbitral verdict is binding if given by the umpires
impertially, and if they have not overstepped their bounds nor

been bribed, nor coerced.

i tes.
During the sixteenth, seventeenth and eighteenth centuries, very
few cases or arbitrstion . Towaxd the end of the eight-
eenth century, however, arbitration becime much more frequent,
there being 177 cases from 1794 to the end of 1900. Public opinion
has more and more f:vored arbitration which is shown by the import-
ance given to it by the Hague Conventions and Covenant of the

League of tions, which I will discuss later,
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Part II Development of these Methods
fA) Negotiation and Coumissions of Inquiry.

1. By f@eneral Tre:ty Agreement

The method of Negotiation ca.not be said to heve had any
development by trefty agreecment method; i.e., there have been no
treaties between countries seying that before they would resort to
arms they would try and negotiete their difficulties. This method
is almost invariably followed, however, before any other method,
amicable or non-a:iicable, is loyed., All that can be seid of it
is that it is the natural thing for nations to do, to try and settle
by negotiaiibon their difficulties, and the meny numerous difficulties
that arise between nations due to internztional commierce, etc., are
most of them settled by this medhbd:?

While Negotiation has had no development by treaties, yet,
there has been treaty agreement in regerd to Commissions of Inquiry.
The development of Comrissions of Inquiry has been of a fairly recent
beginning., The Hague Conference of 1899 wzs the first important
agreement between nations in regard to them. Then the Dogger Benk
incident fully showed how valuable such a body might prove, and as
a result the second Hague Conference retained the provisions of the
first, amplifying them slightly, and Secretary Bryan of the United-
States, during his office tenure negotiated his Famous Treaties for
the Advancement of Peace. As I heve treated further in this paper,
the Hague Conferences, I will proceced here to treat of the Bryan
Peace Treaties.

There were thirty (30) of these treaties negotiated, and
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signed by Mr, Bryan &as ﬂ%cretary of State, twenty-nine advised and
consented to by the Senate, and twenty which were r:tified by both
countries. Among the lirge countries by whom treaties were ratified,
were, Great Britain, France, Itely and Russia. The remaining treat-
ies were between smaller countries.,

The plan w:s offered to all nations alike without regerd
to population, extent of territory, or relative influence. Austria-
Hungary, Belgium and Germany endorsed the plan, although they did'nt
enter into treaties embodying it. XNearly all the nations of 1:rge
influence endorsed the plan and those that did not were generally,
restrained by circwistances, which readily explain their failure to
give their endorsement, as the unstaple government in the case of
Mexico, and the unsettled alien dispute in the case regarding Japan.

I quote the following imperfected trecty between the
United Stetes and Salvador as a model of all.

The United States and the Republic of Szlvador,
being desirous to strengthen the bonds of amity
that bind them together and also to advance the
cause of _eneral pe:ce, have resolved to enter
into a treaty for that purpose and to that end
have appointed as their plenipotentiaries:

The President of the United States, the Honor-
able William Jennings Bryan, Secretary of State;

and

The President of Salvador, Senor Don Federico
Mejia, Envoy Extradrdinary and Minister Plen-
ipotentiary of Salvador to the United States:

Who, after having communicated to each other
their respective full powers, found to be in
proper form, have agreed upon the following

articles:

Article I

The high contracting parties agree that all
disputes between them, of every nature whatso-
ever, which diplomacy shall fzil to adjust, shall
be submitted for investigation and report to an In-
temational Commission, to be constituted in the
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manner prescribed in the next succeeding Article;
and they agreec not to declare war or begin hos-
tilities during such investigation and report.

Article 1II

. The International Comission shall be comyosed
of five members, to be eprointed as follows: One
member shall be chosen from eachk country, by the
Govornment thereof; one member shall be chosen
b¥, each Governtient from some third country; the
fifth member shall be chosen by common agreement
between the two Governments. The exXpensecs of the
Commission shall be paid by the two Governments in
efual pr rtion,

The International Commission shall be appointed with-
in four months after the exchange of the ratifications
of this treaty; and vacancies shall be filled accord-
ing to the manner of the original ointment.

Article 1III

In case the high contracting parties shall
have failed to adjust a dispute by diplomatic methods,
they shell at once refer it to the Internetional Com-
mission for investigation and report. The Internation-
al Commission ., hovever, act upon its own initiative,
and in such cese it shall notify both Governments and
recquest their co-opercztion in the investigation,

The report of the International Commission shall be
complcted within one year after date on which it shall
declare its investigation to heve begun, unless the
high contracting parties shall extend the time by
mutual nt. The report shall be prepared in
triplicate; one copy shall be presented to each Gov-
ernnent, and the third retsined by the Commission for
its files.

The high contracting perties reserve the right to
act independently on the subject=mnatter of the dis-
pute after the report of the Commission shall have
been submitted.

Article IV

Pending the investigation and report of the Inter-
naetional Comrission, the high contricting parties
agree not to increese their military or navel pro-
grams, unless danger from a third power shall compel
such increase, in which case the perty feeling itself
meneced shell confidentially communicete the fact in
writing to the other contracting perty, where-upon
the latter shell also be releesed from its obligation
to maintain its militery end naval status quo.
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Article V
The present treaty shall be ratified by the

Presicent of the United Stestes of America, by and
with the advice of the Senate thereof; and by the
President of the Republic of Salvador, with the
aprroval of the Congress thereof; and the ratifica-
tions shall be exchanged as soon as possible. It
shall take effect irmediate}y aiter the exchange
of retificetions, and shall continue in force for
a period of five years; and it shall thereafier
rerain in force until twelve moriths efter ome of

the high contracting parties have given notice to
the other of an intention to terminate it.

In witness whereof the respective plenipoten-
tiaries have signcd the present treety and have
affixed thercunto their seals.

While not all the treaties were alike, yet Articles,
I, I1 (first T3, , end 1II of the Salvador treaty were embodied
in all the others.
It will be noticed from the treaty quoted, that the plan
provides:
First, for the investigation of "all" disputes.
Secondly, for a permanent international commission.
Thirdly, for the sake of impartiality, the commission is
to be made up of"one subject or citizen from each nation to be
chosen by that nation®", and one subject or citizen to be chosen by

each nation from a foreign tion, and a fifth to be selected by
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agreement of the two contrzcting nations.

Fourthly, for a year's time for investigetion and report
during wicich the parties are not to declare war, or resort to hostil-
ifies.

Fifthly, foxr the reservation by each of the nations of the
right to decide for itself, at the conclusion of investigation, what
action it will take,

The principzl arguments in favor of Mr. Bryan's plan, are,
to quote his exact la e

First, that it gives time for vession to subside
and for reazson to resume her sway--a time for cooling
off, Europeen diplom=ts heve asserted that a week's
time fo1r consideration would have prevented the pres-
ent r. Our plan gives fifty-two weeks,

Sec , it gives time for sejeretion of questions
of honor from questions of fact, inasmuch es the line
between these two kinds of questions is apt' to be ob-
scured in time of excitement.

Third, it gives time for peace forces of the world
to operecte.

While the treaties do not meke war impossible they
make it a remote possibility. Nations are not apt to
go to war yeer's time spent in investigetion of
the facts by an internmational tribunal.

The nations hzve haa machinery for wer--they could go
to war in & week--but stran;e to say, they had no
machinery for the adjustment of disputes which defied
diplomatic scttlement,. They were compelled to rely
upon good offices or mecistion with nothing to prevent
acts of hostilities before either could be offered.

chinery, and it can
be invoked as soon as diplomacy fails. The time mey come
when all q ions, without exception, will be submitted
to arbitration; witil that time, the treaty providing
for investigetion in all cases is the vest insurance we
heve against war. . (x)

I might add to these an adventage that may be ircluded

under the third one, viz; that this plan gives opportunity to
mobilize public opinion for the compelling of a2 peaceful settlement,

= - otits.
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1l d.
. . lan.,
years,
c 1y,

of them are still in .

» C »
plenipotentiary;

> » ecourse,

present pro¥ocal®. -
Article VIII of the treaty is not so Zeneral. It is as

follows: o NERNN. .

(X) From Treaties for the Agvancement of Pefce (1913-1919)--Scott
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If there should arise betwieen the sublime Porte,

O b
c ’ in=-

The next important treaty j1ovision in regard to mediation
was Article XII of the General Act of the Congo Conference signed at

Berlin, February 26, 1 . Article XI¥ is ac follows:

(C) Arbitration

States N oo

ing Grest Powers: TFrance, (1503), Geimany (1$04), Itely (1904),
Austria~jungery (1905) and the United States (1897} ané (1908).
1 '
United States (1911):
Germany with Gieat Britain (1904);
Itely with Frence (1903), Grent Britain (1904), end the

¢ 1 )-=Scott.
(X) (%) Trom Hague Feace Conference--Scott, Vol. I.
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United States (1908) end Russie (1910).
Russia with Italy (1910)
A - ( )a

Britein (1£10);

(1908),
Augtria~
) -
tween the the
14,
; isputes,
; s 1899.
follows ;
Article I

Differences of & judicicl order, or relating to the
interpretation of existing Treaties betiwieen the two
Contracting rtics, which mey arise, and which it
nay not have been possible to settle by diplom:cy
shall be submittec to the rermenent Court of Arbitra-
tion, established by the Canvention of July 29, 1899,
at the Hague, on c ition, however, that neither the
vital interests nor the independence or honour of the
two Contrecting Stztes, nor the interest of any State
other than the two Contractiing ©tates, are involved.







Article IIX
rties,
2
i 3

ties,
involving the vitel interest, Eintese—st , OT honor of
the two Co (c] 3 of

" Contract-

ing tyy iftheyy

Arbitral Powers etc.

The trezcty of Jenucry 12, 1&97 beitween Gre=t Britai
and the United States, mokes provision for the settlement by
arbitration of pecunicry and territorizl cleims between the two
nations.

The Anglo- Trecty of Arbitration and Conciliation

signed at Washington, August 3, 1911, made provision for referring.

(X) of Adjusting International Disputes - Barclay.
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certain types of cases to itrction, but also provided that upon

the request of either p rty a Jecint High Commission of Inguiry was

to be instituted sub-~
mitted to ion, arise be~
%in order TBIL(C] and ad-
such pos nt .

Powers, il

d
, 1]
(1907).
ovt.

in the case oi Argentina and Chile.

Denm~ Tk " L to
arbitrators.
Thus 2 nice loorhole for escape in case of need. The Argentins-

Chile Treaty excluded those cases from arbitration that affected
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nationzl honowuy.

A ) Doningo,
» 1902, type,
declaring out of
rivile y
t ies,
onour,
SO.

18, J red all
Chile .
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3,
1846,
Pecuniery C tions,
B exact-~
1y
1]

bot of

)
owers,

The International Commissions of Inquiry &rc formed,

Article of the , Convention.

it

Note: Article XXXII relates to the method of selecting cdrbitr<tors.







amplified terms:

(X)

From Hague Peace Conference (Vol. I{) - Scott.

cts,
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and,

ort-

-

special

(At 1)

commis—-

office

1 19-32 wiere to
be apzliceble (Article XVII), and details of grocedure
1

o0

ILY)
court,

T to purpose functions of
the commissions, are practically the same in both con-
ventions, The differences between the provisions of
the two conventions on this subject relate chiefly to
details of procedure, with wvhicli it is not xeccessary
to deal.
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exectly .

L5

i

to

cusent~

Article VI

3

If mediation occurs after the cormencement of hostil-
ities, it causes no interruption to the military oper-
ations in progrcss, unless there be an agreement to the
contrary,
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Article VIII

The Signatory Powers arc agreed in recommending the
aprlication, when circumstances allow, of a specizl
mediation in the following foxm:

In case of a serious difierence endangering the
peace, the States at variance choose respectively
a Power, to whom they intrust the mission of entering
into direct communication with the Power chosen,

on the other side with thc object of preventing the
rupture of pacific relations.

For the period of this ndate, the term of which,
unless otherwise stipulzted, cannot exceed thirty
days, the States 4in conflict cease from all direct
comzunication on the subject of the dispute, which is
regarded as referred exclusively to the mediating
Powers, who must use their best efforts to settle it.

In case of a definite rupture of pacific relations,
these Powers are chagged with the joint task of tak-
ing adventage of any opportunity to restore pezce. (X)

These articles are identically the same in the Conference
of 1907 with exception of about three words which do not alter the
sense at all,

It will bec noticed from these articles that there is
created no 1legal /either on States to offer good.offices and medi-
ation, or on the rt of conflicting States to accept good offices
or mediation, or on the pcrt of such States to request States not
taking pert in the controversy to expend their good offices and
mediation, Everything is voluntary es is zlso the case with Com-
missions of Inquiry and Arbitration under the Hague Conventions.
The greatest thing these articles did was to make it possible for
states to offer their good offices and mediation without their act
being regarded by one or the other parties in conflict as an un-

friendly act, It was not to be considered as meddling.

() From Hague Peace Conferecnces--Scott. Vol. 2,
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A very important point to notice about these articles, is
that the nature of controvesrsies to which good offices and mediation
is aprlicable is not specified; therefore, political and judicial
controversies involving a2 mere question of f:ct, or touching the in-
dependence, vital interests, or honor of the conflicting nations,
mey be the subject of good offices and mediation.

Previous to the 1899 Conferencéjgéd been considered as
extended to States in conflict through the inoctivefyof some stranger
or strangers to the dispute. The articles of conference provide
a system of mediation in which the States in controversy co-operate.
The States in controversy each choose a power, which they ask to
enter into negotiations with the other power., If belligerents
should regard the offering of good offices and mediation by a third
power, as meddling,then the belligerents can heve recourse to this
other system of mediation,

Arbitration

Since there are so many articles in the Hague conferences
on Arbitration, I will not quote themjéut will give a summsry
of them.

There were four distinct yrescs 0i &rbitration dealt with
in the Conventions, viz; the general system of arbitral justice,

the establishment of permenent court, arbitral procedure and arbitra-

tion by summary procedure. I will omit the third phZzse from my

discussion,

The articles of the Conference of 1907 on the general

system of arbitration are as follows:
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Article XXXVII

Intermational arbitration has for its obgect
the scttlement of differences between states
by Judges of their own choice, and on the
basis of respect for law.

e

rd)

Article XXXVIII

In questions of & legal nature and especially
in the interpretation of eprlication of internation-
al conventions, arbitration is recognized by the
(contrecting) powers as the most effictive, and at
le,

(Consequentld, it would be desirable that, in dis-
putes about the eabove mentioned questions, the con-
trecting powers should, if the czse arose, heve
recourse to Zrbi ion, in go far as circumstaznces
permit)

Article XXXIX

The erbitretion convention is concluded for
questions already exisiing or for questions which
may arise eventually,

It mey embrace any dispute or only disputes of
a certain category.

Article XL
Inderendently of general or private treaties ex-
pressly stipuleting recourse, ds obligatory on the
contracting powers, the s:id powers reserve to them-
selves the right of concluding new a2grecments,
general or p:rticuler, with a view of extending com-

pulsion arbitration to all cases which they may
consider it possible to submit to it.( )

There is very little comment neeced on these articles.
They are very plein. While they undoubtedly have had a great deal
to do with furthering arbitration, yet they have not stocd the final
test as was seen by the last war (1914]. The chief fault with them
is that th®y moke arbitration purely voluntary. This is the great

fault with all the prov131ons of the Hague Conferences in regard to
6

From Hegue Pcace Ccnierences-~-Scott. Vol. <.
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the methods of settling inteinational disputes. The articles of
arbitration imvose absolutely no obligation on the signatory
Powers to submit to arbitration, The submission to arbitration
of differences of a judicial character, and egpecially those
regarding the interpretation or application of tr ies, for which
the signatory powers recognized arbitration as the most efficacious
and equitable method, wes purely a voluntary matter,

The Permanent Court of Arbitration.

"For the jurpose of faciliteting“recourse to arbitration,
the signatory powers undertook in 1899 to estatlish a Permanent
Court of Arbitration, wh_ch they agreed to maintain at the Confer-
ences of 1907,

The seat of the court is at the ue, It is competent
for all arbitration cases unless the parties at variance institute
a special tribunal,

The court -consists of a panel of jud es, four of whom at
the most are selected by each signatory power. The selection by two
or more powers of the same person, whether by agrecment or otherwise
is permiteed. The term of appointment capeble oi renewal, is six
years, The arbitrators in a perticular caese are chosen from the gen-
eral 1list, In case of disagreement as to the composition of the
Court, each party appoints two arbitrators, "of whom one only wan be
its national or chosen from among the persons sclected by it &s mem=
bers of the Permznent Court®"., These arbitrators choose an umpire,
If they disagree, then his choice is entrusted to a third Power se-

lected by agreement between the parties, If the parties cannot agree
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on the selection of the third Power, then each party selects a dif-
ferent Power, which two together sclect an ire. If in two months
time these two Powers hzve not been atle to agree on the selection
of an umpire, then each presents two candidates from the list of
members of the Permanent Court, exclusive of the members selected
by the p:d/rties, and who arc not nationals of either of them. ZFrom
these candidctes the umpire is determined by lot.

When the tribunal has been constituted, the parties inform
the Burcau (which conducts the administrative business of the court
etc.) that they desire to have recourse to the Court, giving the
text of their "compromise", which is their special agreement to
arbitrate, and the ncmes of the arbitrators, The Bureau then com-
municates to each arbitrator the "compromise“ and namecs of the other
arbitrators, The Tribunal then assembles at the date fixed by the
parties. The parties mcy agree upon such rules of arbitral procedure
as they like. In the aisence of any agreement on rules, the Conven-
tion has leid down a procedure, which may be followed. The arbitral
avard is given after deliberotion behind closed doors, and the pro-
ceeaings remain secret. The mejority of votes of the members of the
tribunal mekes the decision of that body. The award when pronounced
is binding and without appeal unless the possibliity of an appeal
has been stated in the “compromise", in which cese it mey be made
only on the ground of the digcovery of same new fect which was un-
knovn to the tribunal and appealing party at the time the discussion
was closed, and which mey exercise a decisive influence on the award,

The treaty of arbitration must state the period of time within which
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the demznd for a rehearing must be de.

Recourse to this court of arbitration is of course, vol-
untary. There were attempts made at the Conferences of 1899 and
1907 to make recourse to arbitration obligatory, but they were un-
successful,

The defects of such a court as I heve described, can be
easily seen. Indeed it has not the qualities of a court except
in “the rendering of a decision. Bverything else about it is as
far from the idea of a court as cen be. It is just a mere panel
of men which the various states have nominated. It is nothing
like a permanent body sitting all the time. The court makes its
award and then goes out of existence. It has no definite juris-
diction, and there is no obligation on the part of the states to
submit to it. The judges have no way of building up a precedent
system for Internationzl Law, This is certainly far from the
idea of a court. It is not known that any party to the Conven-
tion has, when confronted with a grave iscue mede use of the
Bureau for the purpose of informing its adversary of a readiness
to arbi te.,

Arbitration by Summery Procedure (1907)

The following are the articles for Summery Procedure:

Article L I
With a view bo. facilitating the working of the
system of arbitration in disputes admitting of a
_sumary procedure, the contracting powers adopt
the following 1ules, which shzll be observed in
the absence of other arrangements and subject to

the reservation that the provisions of Chepter III
aprly so far as may be.
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Article LXXXVII

Each of the perties in dispute ap.oint an
arbitrator. The two arbitrators thus selected
choose an umpire, If they do not agree on this
point, each of them proroscs two candidates teken from
from tht general list of the members of the Per-
manent Court exclusive of the members aprointed by
elther of the parties and not being nationals of
either of thew; which of the cendidetes thus pro-
posed shall be the wspire is determined by lot.

] O

its decisions by a mejority oi votes.
Article LXWVIII
In the absence oi eny previous agrecement the tri-
bunzal, as soon as it is foxmed, settles the time
within which +two parties must submii theixr respecti-
ive cases to it.
Article LXXXIX

Each perty is represented before the tribunal

2

Article XC
The proceedings are conducted exclusivel) in
writing. Eeach rty, however, is entitled to esk
that witnesses and experts should be called. The
tribunal , for its rt, the right to dewznd

parties, as well as from the experts and witnesses
whose appearance in court it mey consider useful. (X)

(C; By the Covenant of the League of Nations.

I now come to the greatest achievement yet mede from the
standpoint of preserving peace, viz; the Covenant of the League of
Nations. There is no question about it but that the Hague Conventions
went a long way towards adjusting internationel disputes by amicable
mcans, but they were absolutely no good when the crucial test came

X)

Srorm Hague leace Conjferences (vela) — Deof7.
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in 1914, and as a result the world was plunged into the most destruc-
tive Wlar, mankind has ever . Serbia declared h#g willingness to
arbitrate, but due to the uidtherto voluntary charecter of erbitration,
Austria refused and this refusal was responsible for all the agony and
suffering endured,

Germeny by her violating Belgiws.,, showed to the world, that
she considered the treaty guerantying Belgium as a mere scrap of
paper.

The abowe facts illustrate how poorly interrnational law
had up to that time provided for such c s. It provided no remedy
in case a powerful nation broke a treaty,

In remedying such conditions, the Covenant of the League
of Nations hes certainly gone a long ways. Wnile war is still pos-~
sible, yet it is certainly not probeble if nations will join the
League and the League is run cfficiently,

Wiiile the articles in the Covenant relating to the settle-
ment of intermational disputes are fairly long, yet because of their
extreme imjortance, in showing how many defects in the method of set-
tling disputes have been r ied, I think it would be well to guote
them exectly and then comment on them:

Article XII

The Memters of the League agree that if there
should arise between them any dispute likely to
lead to a rupture, they will submit the matter
either to arbitration or to inguiry by the Council
and they agree in no czse to resort to war until three
months after the award by the arbitrators or the re-
port by the Council.

In eny case under tinis Article the award of the
arbitrators shall be mede within a reasonabtle time,

and the report of the Council shall be made within six
months after the submission of the dispute.
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Article XIII

The members of the League agree theat whegever
any dispute shall arise between them which]T®cog-
nize to be suitatle for submission to arbitration
and which cainnot be satisfactoril, settled by diplo-
macy, they will subrmit the whole subject metter to
arbitration, Disputes as to the interpretation of a
trecaty, s to any question of internationel law, as
to tlie existence of an; fact, ch, if established,
would constitute a breach of any internationsl ob-
ligation, or as to the extent and nature of the repara-
tion to be made for any such breach, are declared to be
exong those which are generally suitable for submis-
sion to arbitration., For the consideration of any such
dispute the court of arbitration to which the case is
referred shall be the court agreed upon by the parties
to the dispute or stipulated in any convention exist-
ing betwecen .

The members ol the League agree that they will carry
out in full good faitli any award that mey be rendered
and that they will not resort to wear against a member
of the League which complies therewith., In the event
of a failure to carry out such an awara, the Council
shall propose what steps should be taken to give
effect thereto.

Article X1V

The Council shzll formulate and submit to the members
of the Leczue for adoption plans for the estéblishment
of a pemmznent court of internstionsl justice. The
court shall be comjeient to hear and determine any dis-
pute of an international character which the parties
thereto submit to it. The court mey lso give an ad-
visory opimion upon any dispute or question referred
to it by the Council or by the Asserxbly.

Article XV

If there should arise between members of the Leasue
any dispute likely to lead to a rupture, which 1s not
submitted to arbitration as above, the members of the
reague agree that they will submit the matter to the
Council., Any party to the dispute may effect such
submission by giving notice of the existerce of the
dispute to thc Secretary General, who Will make all.neces-
gary arrangements for a full investigation end consider-
ation thereof. TFor this purposec the parties to the dis-
pute will communicate to the Secretery Gemeral, a2s prompt-
ly as possible, statements of their case, all the rele-
vant facts and papers; the Council mey forthwith di-
rect the publication thereof.
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The Council shell endezvor to effect a settle-
lic,
and texms of settlement thereof zs the Council may

If the dispute is not thus settled, the Council
either unanimousl, or by a mejority vote shzll meke
and publaish & report containing a statement of the
facts of the dispute and the recommendations which
are deemed just and proper in regard thereto.

Any member c¢f the League represented on the Council
may meke public a2 statement of the fects of the dis-

S .
If a report by the Council is unanimously egreed
.]:_ -
tatives of one or more of.the parties to the dispute,

o

If the Council fails to reach a report which is
unanimously agrecd to by the members thereoil, ddher
than the representetives of one or more of the
parties to the dispute, the membiers of the Lezgjue
reserve to themselves the right to take such action
as they shall consider necessary for the maintenance
of right and justice.

ITf the dispute between the perties is clzimed by
one of them, and i found by the Council, to arise

sole-
ly within the domestic jurisdiction of that party,
the Council shall so report, and shall mecke no recom-
mendations as to its settlement.

The Council may in any case under this Article
refer the dispute to the Assembly. The dispute shall
be so referred at the request of either party to the
disputec, provided that such request be made within
fourteen days after the submission of the dispute to
the Council.

In referred to the Assembiy all the pro-
visions of this article and of Article XII, reclating
to the action and powers of the Cowicil shsll apply
to the action and powers of the Assembly, proviaed that
a report made by the Assembli;, if cor:curred iu by the
representatives of those members of thg Leaque rep-
resented on the Council and of a majority of the
other members of the League, exclusive in eech case
of the reyresentatives of the parties to the dispute,
shell hcve the same force as a report by the Council
concurred in by all the members thereoi otber than the
representetives of one or more of the parties to the
dispute,
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Upon such invitation Being given, the Council shall
imediately institute an inquiry into the circumstances
of the dispute and recommend such action as mey seem
best and most effectual in the circumstances.
If a State so invited shall 1efuse to accert the
oblications of membership in the League for the purposes
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the uwenimous agreement of the Courcil apc would most likely be







Page No. 35.

used in case the efrective enough.

would C - .
1., Disregarc of the tnrec month delay before deciaring

wer.

2, Refusal to submit a dispute to either Arbitration

of Inquiry end Conciliation,

on- enant-breaker

if it did not conform to the regquirement for the settlement of

disputes.
Article XVII, mekes provisions for disputes in which non-
i Al .
rti-
cles it tes, and the
covenant,
ie International Court of Justice.
In accordance with the prov.sion of Article XIV, of the
Covenant of the League of ions, a group of emninent jurists was

appointed in 1920 by the Council to draw up & plan for an Internma-

tionzl Court of Justice. . Elihu Root, from the United Stetes

wes in this group. After working five or six months on the plan

the jurists submitted it to the Council and the Assembly, and with
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Article XIlI

Couxt.

Article XVII

Article XVIIil

L]
has ceased to fulfil the required conditions®.
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4, Judicizl decisions and teachings ofi the most
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Because this is such an excellent example of mediation, I
am going to quote the proposals of the Pope, and pert of the protocol.
The Pore Leo . XIII, acting as mediator between Germeny and

Spain in the controversy touching the Caroline and 'Pelew Islecnds,

made the following proposition,

"The discovery made by Siain in the sixteenth

century of the Ceroline and Pelew Islands which

form: vert of the archipelego and series of acts ac-
complished at difierent periods by the Spanish Gov-
ernment in those same islzncs for the good of that
nation, created a title to the sovereignty founded on
the maxims of international law invoked and followed
at that period in the case of amalogus disputes. In
fect, when one examines the history oi the above-
mentioned ects, the authority of which is confirmed
by divers docurents in the archiives of the Propa-
ganda, one cennot fail to recognize the beneficial
work of Spain toward those islanders. It is also to
be remarked thet no other government has ever ex-
ercised a similar action over them. This explains
the constant tr:dition, which must be taken into
account and the conviction oi the Sipanish peorle
relative to that sovereignty, tr dition and con-
viction which two months ago were menifested with
such an ardor and animosity, cepable for a mament 6f
compromising the internal peace and relations of two
friendly governments.

"On the other hand, Germeny and England in 1875,
expressly informed the Spanish Government that they
would not recognize the sovereignty of Spain over the
said islends. On the contrery, the Imperial Gov-
ermnment thought it is the effective occupation of
a territory which creates the sovereignty, occugation
vihiich was never carried into effect on the part of
Spain in the Ceroline Islands. It was in conformity
with this principle that it acted in the Island of
Yap, and in thet, as on its pert the Sipanish Govern-
ment has also done, the mediator is pleased to rec-
ognize the complete loyalty of the Imperial Government.

"Consequently, and in order that this divergence
of views between the two governments be not an obsta-
cle to an honorable arrangement the mediator, after
heving well considered the whole question, proposes
that in the new convention to be stipulated they shall
observe the forms of the protocel relative to the







rid,

Tk . over the

.

"The Gove ent, to render her sov-
ereignty effective, engages to estesblish as
quickly as rossible in thet archipelago a reg-
uler administretion with sufficient force to
guarantce oreer and the rights acquired.

ot.

", G rd: Jacobim®,

This proposition wes accepted by the governments to which
it weas de, and was embodied in the following protocel:
i )
’ . chloezer,

the governwents of Spain and Germany, under the accepted
mediation of Holiness the Pope, heve pursued in Madrid
relatively to the rights which each of said govern-

ments mey heve acquired to the possession of the @sroline

and Pelew Isl , considering the propositions made

by His Holiness as a basis for mutuval un@erstandlng,
have agrecd upon the following articles in accordance
with the propositions of the august mediator.. ."

(1toore: International Arbitrations, Vol. V, c 5%;?—46.)

(X) International Cases --Peace.
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Protection of Venezuela Citizens in France(lg93)

1 ) S~

»

citizens in Frence; but you will not represent
Venezuela diplomatically, nor will comsuls under you,
act in official rerresentction of V zuela.

Al 5
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B iation®,
1L , >t .

and the Americen pinister at Tokio stete Hr. Roosevelt's purpose

591 |
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I will give briefly in detail only one oase, and

€Irs.,

tion. Among the Greeks, the Amphictomic League

1913-1914-8Scott.
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was in effect a tribunal of arbi

ion. Thi ecclesiasti~
cal body on occasions;
other, By
Delos ( WCEE ( . C.)s
s’

Lencadia.
Arbitretion wes, generally speaking, foreign to Rome's
rolicy, a typical case in which Rome acted as zrbitrator was -

44 b. C., when she arbitrated between Ardea and Aricia ss to a

()]

piece of disputed 1 , and took possession of it herself. Three
cencturies later a similar thing took place in the case of
Neapolis and dola, Cyrus, King of Persia, nominated the King of
India in a dispute between himself and the kingdom of Assyria.
The Cart inians, in order to &void wer, submitted their dis-
pute, with Masinisse to the King of Numidia for arbitrztion.

In the Middle Ages the dukes of Perugia, Bologna, and Padua,
frequently acted as arbitrators. Pope Bonifece VIII, in 1298
arbitrated between Philip le Bel, and Edward I of England. In
1319, Pope Leo X arbitrated between Philip the Long and the

Flemish,
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It is very hard to get exzct figures on the number of
arbitration cases for most every authority differs, but generally
speaking, from "1798 when the first mixed comrission met under
Jay's treaty to 1904 it seems there had been some 241 instences
of international arbitration; thzt of these Grezt Britain had
to its credit 98; the United States 76; th:t they hed erbitrat-
ed with onc another, and that taking them together, the
stonsors of this form of peaceztle settlement in the modern world
had zrbitrated more than two thnirds of all the cases of

arbitration®, (%)

Of the arbitration cases during the nineteenth
ceatury, The Alabamz Cleim Czse, the Award of wiich was given in
December 1871, the Behring Sea Seal TFisheries cuse, the award
given in August 1893, and the Veneguela boundary question
(1897), were the most famous.

In October 1502, the Hzigue Court decided its first case.
From this time till October 13, 1922, the date of the last case
decideu Ly this court tliere heve been seventecn awards given by it.

The most outstan#ting of these cases are:

United States v. Mexico (yious finds of the Czlifornias)

Avard, October 1 1902. France v. Greet Britain (Muscat Dhows).

Awvard, August 8, 1905; Breat Britein v. United States America

(North Atlantic Coast Fisheries). Award September 7, 1910.

TX)From treaties for the advencement of Peace (1913-1914--Scott
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to be used in fishing .

differences.

of the (o} - the

of elves,
lists,

be a national of either ty, and to be appointed by the Court.

miles, it was decided by the Court, that in case of bays, the
three marine miles should be messured from a stiaight line drawn
across the body of the water at the plece where it ceases to have
the configuration and cheracteristics of 2 y. At all other
places, the three miles were to be measured following the irreg-

ulerities of the coast. The Court recommended, howtever, the
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ethod followed in the North Fisheries Convention of OS2
of fixing the line at the pcrt of the bay nearest the entrance

have - Y

leasantness.

(x) This account is taken from New Methods of adjusting Internation-
al -
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