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3COPE

A comparison of procedural safeguards common
to both the federal grand jury and the mtlitary's
Article 32 investigation, including a study of the
historical development of both inatitutions, together
with suggestions for improving the Article 32 procedure,
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I, IRTRODUCTION

Efficiency studies of criminal justice reveal
that the grand jury is seldom better than a rubber stamp
for the prosecuting attorney and has csased to perform
or to be needed for the functions for which it was es-
tablished. A compulesory grand jury hearing throws an
unnscessary burden upon the administration of jumtice,
This remarkable commentary was made wot in 1971, but in
1931, by President Hoover's Wickersham Commission. Since
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that time lawyers and writers have continued to condemn
the grand Jury.z In a recent assessment of the grand
Jury as an institution, Time Magazine accurately stated:

The grand jury generally approves
whatever charge the prosecutor
indicates that he wants, apparently
cn ths theory that he would not make
an aceusation if he could not back
it up in a court, As 2 result,
prosecutors almost always get their
way« "I have never known a grand
Jury to refuse to indiet,” says one
prominent California defense sttorney,
"Never! They are Juag Tubber stamps
for the prosecution.”

Despite the grand jury's questicmable utility,

in the landmark case of gggggggggghzk_gggggg,“ one of
1



the principal ressons for limiting the jurisdiction of
courts-martial was the fact that servicemen tried by -
court—uwartial are not eantitled to “the benefit of an
indictmant by a grand jury."’ Presumably, the "benefit"
to which Mr. Justice Douglas referred was the historic
role of the grand jury as a protective rampart between
the citigen and the potentially oppressive governmant.6
The framers of the Censtitution expresaly exempted the
mlitery from the Fifth Amendment requirement of grand
Jury indictnant.7 Does this msan that servicemen are
deprived of whatever benefits are inherent in indictment
by & grand Jjury? If all the benefits alluded to in
Oifalipban are provided to servicemen in a comparable
proceading, then nhg en&nent Justice iz gullty of ralzsing
form above substance, at the expense of military justice.
The military's pretrial, or Article 32,%
investigation has been compared to the civilian grand
jur? procoad1n5.9 In the sense that they serve the sape
genaral purpose, the comparison is velid, A study of
the history and growth of these inntitu&ionslo reveals
that thelir reasons for being and the purposes they serve
are strinkingly similar. However, an snalysis of the
procedural safeguards provided for accused persons at
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these proceadingnll indicates that, in many important
areas, the prevailing civilian and military philosephies
are strikingly dissiwmilsr, Because of the military's
enlighteoned pretrial practice with reapect to discovery,
right te counsasl, and confrontation of witnesses, it is
readily apparent that the military acgeused is deprived
of nons of the benafits of an indictment by grand jury.

Thies article is intended to demonstrate, by
comparison, that the procedural safeguards and advantages
afforded an accused at the Article 32 investigation far
surpass those agcorded his civilian counterpart at a
grand jury proceeding, In addition, recognizing that
the military pretrial investigation procedure is good,
but not perfect, suggestions for improving the procedure
will be discussed.

II, HKISTORT AND RATURE QF GRAND JURY PROCEEDING AND
ARTICLE 32 INVESTIGATION

A. Historical Development

The grand jury as we know it today is an Englich
institution, but its rootes aprang from the Carlovingian
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inquisitic of eighth cemtury France..? The inquisitio
was used by the orown as a quasi~judiecial inquiry,
usually pertaining to land., The inquests were conducted
by persons selected from the body of the commnity where
the transaction oam;rred,i?’ and consisted of susmoning
subjects before the king and forcing them to supply

the crown with information touching the administretion
of the government.* The inquisition became a Norman
institution after 912.15 ¥Willism the Conquerer intro-
 duced the custom to Emgland in 1066, and inaugurated the
practice of using a body of neighbors mmod by a
pablic officer to give, upon cath, a true answer to
B8ORS qum:tmi.lé From the very ocutset the presentments
made by these accusing juries did not constitute an
assertion that the person indictsd was gullty, but merely
that he was suspe¢gted, Guilt or innocence was still
detarmined by the traditional modes of trial by battle
or ordeal, With the decay of these ancient modes of
trial in the twelfth and thirteenmth centuries, the |
accusing jury both accused suspects and judged their
guilt or innocences, During the thirteenth and fourteenth
centuries, all er-gpome members of the grand jury always
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formad part of the petit Jury whieh tried a2 suspected
person. This practice was elimdnated by statute in 1352.17
Commencing abeout 100 yeara after the Norman
invasion, the enactiment of several statutes helped to
insute the place of the accusatory/inguisatory body
in the comwon law, The GM1tutim of Clarendon in
1164, the Assise of Claremdon in 1166, the Assige of
Horthampton in 1176, end the Ordinance of 1194 all formally
recognised the accusing body and made procedursl refine-
mt‘s.ls Egeh hundred, or county subdivision, had its
own inquest or accusing jury, During the reign of
Edward IIT in the l4th century, the sheriff of the county
‘returned an additional panel of 24 knights to inquire
at large for the county, This "grand inquest™ was destined
t0 be permenent by reasan of its Jurisdiction over the
entiye county, and because 24 knights were less unwieldy
than several groups of twelve from each hundred in the
coum:yulg
In America, the constitutional guarantee of
grand Jury indictment was valued by the founders prima~
rily a3 an agent %o protect the citisen from unjust
political prosecutions,2C The basic purpose of the



English grand jury was to provide an impartial means
of instituting eriminal proceedings against persons
believed to heve committed crimes; the American grand
Jury was intended to operats substantially like its
English progenitor.
Until the eve of the Revolutionary War,
American colomists considered themselves Englishmen
with all the rights and privileges attached to that
status, including the ancient common law right of indict—
ment by grand jury., This was one of the liberties most
treasured hy Englishmen, and it was natural that they
would want to bring it to the New World. In mest of the
newly-gsettled previneces, Engliah judicial procedure was
spantanecusly fnllmd.zl
Grand juries flourished throughout the
eiphtesnth gentury as potent weapons with which to harass
British authority, The power of the grand juries lay
in thelr ablility to block all criminal proceedings
begun by royal officials. 3imply by refusing to find
& true bill they could effectively prevent the enforce-
ment of eriminal statutes, The political importance
of Juries mzde the colonists doubly Jealous of their
right to indictment before being brought to trial, They
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had long opposed the practice of royal proascutors
bringing persens to trial upon an information 4&nd
several colonies mettd lawe expressly prohibiting use
of the information,%?

At the end of the Revolutionary War indictment
by grand Jury was a dearly cherished right. It was an
institution taken for granted by the people and the
leaders of the Hevolution. EBach of the thirteen states
enacted laws providing for grand juries,>? Following
the ratification of the new Constitution, there was a
great cry from the people for a Bill of Rights, James
Madison submitted twelve proposed amendments to the House
of Representatives, and a grand jury provision was
ineluded in the gseventh amendment. The House rejected
the first two amendmente and renusbered the proposals
50 thit the prand jury provision was included in the
fifth amendment, The House adopted Madisen's proposed
grand jury amsndment without change, and the Senate
amended the language to its present form.2

Formsr Chief Justice Warren has graphically
deseribed the role played by the modern grand jJury:

Historically, this body has been
regarded as a primary security to

7



the innsosnt ageinst hasty, me-
1icious and oppressive persecution;
it serves the invaluable function
in our socliety of standing detween
the accuser and the accused,
whether the latter be an indi~
vidual, minority group, or other,
to determine whather a charge is
founded upon resson or was
diotated by an intimidating &mr 25
or by malice and personal 111 will,

The grand jury performs this funotion siwmply by de-
termining whether or not there is probable cause to believe
than an offense has bemm cnmzt.ad.zé But the menner

in which it does this leads one to belisve that the grand
Jury's only saving grace today i1s that its decisian not

to indict is not subjeet to review by any other body,27

While the genesis of the grand jury proceeding
i3 shrouded by cemturies of history, the Article 32
investigation i3 strictly a twentieth century creation,
Prior %o 1920 a formal investigation before referring
charges was not required in the military. An informal
investigation before preferring charges is all that was
meeaaary.zs The War Departmsnt's pelicy was that only
such charges as upon suffiecient inveatigation were

8



found to be supported by the facts should be preferred
for trial, Gemeral Oxders had repeatedly reflected
the fact that the preferring of charges, without a
proper inwestigation of the faets initially, was a
neglect of duty which entailed net only & needless waste
of time spent in trial, but slso the arrest and confine-
pant of an inmocent pm.zg Ths convening authority
could not refer the charges to a general court~martial
for trial until he approved them, and approval was not
to be given until the convening authority examined the
meis 0

As amended in 1920, Article of War 70 provided,
inker alia, "No charge will be referred for trial until
after a thorough and impartial investigation thereof
shall have been mde;'n The investigastion was required
to include inguiries as to the truth of the matter set
forth in the charges, the form of the charges, and what
disposition eof the case should be made, Additionally,
the accused was permitted to cross-examine available
witnessees against him, and to present anything he desired
in defense or mitigatien.’? Note that this procedure
was required before charges could be referred to trial
by any court-martial, The only additienal requirement

9



for a general cunrt~martial was the appointing authority's
obligetion to refer a charge %o his staff judge sdvocate
for consideration and advice before directing trial by
 genaral court-sartial,?3

The pr&-retml investigaticn was normelly
conducted by the accused's commnding officer, who
summoned the actuser, the accusaed, and all available
witnesass before him, The witnesses ware sworn btut no
record of thelir testimony was mde,?* The commnding
officer could, at hie dissretion, permit the appearance
of gcounsel for beth the defense and the prosecution, but
this was the axQeptian rather than the rule, Bafore
receiving any statement from the accused, the commanding
officer was required to warn him that he need not make
& statement, but that 1if he did it may be used against
him,>? If it appeared thut charges would be referred
to trial, the investigating officer had to reduce the
testinmony of epch witness to a clear statement or sumary
which was to be read to the witness, and signed and sworn
to by him, The investigating officer was also permitted
to include with other statements signed, unsworn state~
mntes from distant witnesses who were unavnihble.36

ic



Article of War 70 was amended in 193737 to
require a formal pretrial investigation only for those
charges which were to be referred to general court-martial
for trial. The amendment wae intended to simplify the
court-martial proceduire in cases referred to summary and
special courts—martial. The majority of those cases
involved minor infractions of regulations or neglects
of duty, and a preliminary investigation resulted,
practically, in trying the case twice, invelving added
and unnecessary expenditure of time by the investigating
officer and witnessns.38

The 1928 Manual?? was amended to reflect this
change, together with other changes affecting the testi-
mony of witnesaes at the pretrial investigation. If
the investigating officer advised the accused of the
expectod testimony of a witnese and the accused did not
want to cross~examine him, the witness did not have to
be called, even if he were avnilahle.“c Additiornally,
witnesses were no longer required to be sworn or to
glgn their statements, although the investigating officer
was empowered to require either or 1:01:-11.‘*l

By the Act of 24 June 1948*2 the pretrial
investigation provisions were removed from Article of
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War 70 and included in Article of War 46(b). The follow~
ing provision was added:

The accused shall be permitted, upon

his request, to be represented at

such investigation counsel of

his own zslection, civil counsel

if he 80 provides, or military if

such ecounsel be reasonably a-

vallable, otherwise by counsel

appointed by the officer exercis-
eral courtn-nnrtiat Juris~

diction over the command.43

The 1949 Manual** again changed the procedure for
witnesses, They were not required to be examined under
oath, but they were required to sign and swear to the
truth of the substance of their statementz after they
had been reduced to writing,’’

An expanded pretrial investigation procedure
was included in Article 32 of the 1950 Uniform (ode of
Mlitary Justice.kﬁ In its present form, unchanged
since 1950, Article 32 retainz much of the substance
included in its Article of War predecessors., The
investigating officer must now advise the accused of
the charges to be inveatigated and of his right to
counsel at the investigation. 1If charges are forwarded
for trial they must be accompanied by a statement of
the subsatance of all the testimony taken, and the

12



accused 18 entitled to a copy of eall statamanta.h7 If
the accused was present at the investigation of an
offense before charges were preferred, and he was af-
forded all the rights provided by Article 32(b), no
further investigation is required after a charge in-
volving the same subject matter has been preferred
unleas the accused demands it;ha Finally, the contro—
versial Article 32(d) mekes the entire article binding
.an all persons administering the Code, while providing
that a fallure to adhere to the requirements of the
article does not constitute jurisdictional arror.h9

B, HNature of the Proceedings

Historically, the Article 32 investigation and
the grand jury proceeding evolved for the same purpose:
to protect the individual from baseless eriminal
charges. Procedurally, hewever, in all respects save
una,so the nature of the military investigation is better
suited than the ciwvilian grand jury proceeding to provide
an acoused persan with meaningful pretrial safesguards,
The Grend Jury

The proceeding before a grand jury constitutes
& judicial inquiry, end it has been called an integral

13



part of our Judicial aystemusl The scope of & grand
Jury investigation ias limited neither by the probable
result of its inquiry nor by doubts whether any par-
ticular individual will be found subject to indictment.
Ita inquiry need not be preceded by any definition of
the erime to be investigated or the persons against

52 Since a grand jury
does not deeide innocence or guilt, its proceedings

whom an ac¢usation is sought,

have never besen conducted with the aassiduous regard for
the preservatlon of procedural safeguards which normally
sttends the ultimate trial of the issues, The Supreme
Court eloquently emphasiged this in 19191

It is a grand inquest, a body with
powars of inveatigation and
inquisition, the scope of whose
inquiries is not to be limited
narrowly by questions of propriety or
forecasts of the probable result of
the investigation, or by doubts
whether any particular individual
will be found properly subject to
an accusation of crime. As has
been said before, the ldentity

of the offender, and the precise
nature of the offenase, if there

be one, normally are developed at
the conclusion of the grand Jgry's
labors, not at the beginning,.’>

Moreover, there is no right to counsel, no right of
confrontation, no right to cross-examine or to intro-
1,



duce evidence in rebuttal, and ordinarily ne requirement
that the evidence introduced bs only such as would be
admissible at trial,””

Courts have often said that the Constitution
itself makes the grand jJury "a part of* the judicial
procesa.ss It would be mors accurate to say that the
grand jury is "attached” to the judicial process, in
mch the same fashion that a parasite lives on and
derives sustenance from another organiam, A grand
Jury is a part or branch of 2 court having general
criminal jurisdietiom, and has no existence apart from
the court which ¢alls it into being.56 A grand jury
functions only after it has been summoned and impaneled
by a court invested with the requisite criminal juris~
dictian.s?

By its own terms the Fifth Amendment requires
a grand jury indictment only for capital or infamous
crilts.58 It is not the nature of the offense, but the
puniehmgnt which determines whether a crime is "infamous*
within the meaning of the PLfth Amendment, It has long
been the Federal rule that crimes punishable by im-
prisonment in a prison or penitentiery, with or without
hard labor are infamous erimes.’’

15



Once the grand jury is properly impsneled it
is perndtted to operate free of the procedural chains
which generally shackle a judiclal preceeding, The
Federal grand Jury may institute an investigation based
on its collective suspicion that crimes have been com-
mitted, without any knowledge of the names or descriptions
of the crimes or persons who may be inveolved, and witlout
the necessity of a charge having been filed against any-
one.60 The Supreme Court has stated that the jurors
may inquire for themselves whether a crime cdgnizible
by the court has been committed;Ol
1dly by waiting for evidencs of suspected offenses to
be brought to them, Refusing to suppress, prior %o
indictunnt, evidence allegadly obtained as the result

they need not sit

of an illegal search, a Federal court reached the a=-
nomalous conclusion that the office of the grand jury
in our system iz go important that its abildty to function
should not be limited by questions of propriety as long
as constitutional rights are not 1nfr1nged.62
Such rulings have helped create the aura of
absolute independence which surrounds grand juries. In
actual practice most grand juries have little to do with

the investigation of crime, but are used by prosecutors

16



to review evidence already gathered by police agencies
and prepared by the prosecutor's staff.63 There are
statistics to indicate that, although grand juries will
occasionally operate independently and exercise initi-
ative and freedem of judgment, they are more likely to

be a fifth wheel in the administration of criminal
Justice 1n that they rubber astamp the wishes of the
prosacutor.ék An indictment is invalid unless it is
signed by the U.5, Attorney, and to this extent the grand
Jury is subject to the contril of the prosecutor. "In
truth the grand Jury is quite dependsut on the prosecutor,
Though there are exceptions, ordinarily it will be the
prosecutor who determines what witnesses to call and who
examines the witnasses."és The grand jury is even
powsrless to compel the attendsnce of witnesses, It

depends on the court to issue subpoenas.66

Dascriptions of the nature of the Article 32
investigation have a familiar ringtp them. The investi-
gation i8 a proceeding similar in character to a grand
jury investigation.b? An Article 32 investigation is
not a mere formality, but rather an integral part of the

17



court-martial proceedings and is judicial in character.68

It serves the two-fold purpose of operating as a dis-
covery proceeding for the accused, and standing as a
bulwark against baseless ehargea.69 The Article 32
investigation is not a trial on the merits, and the
strict rules of evidence applicable at trials need not
be followsd,’C But this does mot detract from its
character as a judicisl proceeding. An Air Force board
of review determined that the investigatien was suf-
ficiently a judicial procseding for 1t to affirm a
conviction of obstrueting justice against & person who
interfered with a witness who was to testify at a pre-
trial investigation.’* The U.S. Court of Military
Appeals affirmed a conviction for perjury at the Article
32 investigation, holding that the investigation was a
vJudicial proceeding or in a course of justice® within
the mesning of Article 131, UCMJ.’?

| Like the grand jury indictment, the requirement
for an Article 32 investigation is based upon the punishe
ment for a crime rather than on the nature of the offenze,
It is required only when it 1s anticipated that charges
may be referred to a general court-martial for tria1,73
and only a general court-martial can adjudge a punishment

18



which includes death, dishonorable discharge, total
forfeitures or confinement in excess of six months. '+

An Article 32 investigation also depends for
jts existence on the intervention of some cutaide force.
When an officer exercising summery court-martial juris-
diction feels that the charged offenses are so serious
that it may be appropriate té forward them with a recom-
wmendation for trial by general court-martial, he will
appoint a commissioned officer to investigate the
charges.’” The Mamual suggests that the investigating
officer should be a mature field grade officer, or one
with legal treining and experience, but the only real
limitations on the power of sppointment are that neither
the accuser nor any officer who is expected to participate
in the trial of the case as military judge or counsel
may be appointed.’® While & grand jury may investigate
spyonse or anything, the scope of the Article 32 investi~
gation 1s limited o the metters set forth in the
chargu.w Within this limitation, however, the inveasti-
gating officer i emcouraged to extend his investigation
88 far as may be necessary to make it t.homgh.78

The Achilles heel of the Article 32 investi-
gation is the fact that the investigating officer's

19



regommendations are not binding on the convening
authority. Another fault which ocught not to be over-
loaked is the ever present spectre, or appearance, of

command influence, Schiesser and Benson’? point out:

The Article 32 officer is usually
a member of the local command, and
is usually a line officer rather
than 2 member of a Judge Advocate
Generalta Corps: He 48 rated by
local commanders, who themselves
my be reted by the convening
authority involved, The opper-
tunities for command influence
are virtually unlimited, insofar
as the relationship between the
Article 32 officer and the

convening authority is cencarned.so

The authors admit, however, that in the vast majority

of cases convening authorities follow the advice and
recompendations of their staff judge aﬂvocates.al and
presumably all staff Judge advocates would advise against
referring basaless or uafounded charges to trial,

The characteristics common to both the civilian
grand jury and the military Articls 32 investiguation are
readily apparent, Although both are Jjudiclal proceedings,
neither 1s bound by rigld evidentiary rules, and neither
can exist until an outside force breathes life into

20



them, They are blessed with broad powers of investi-
gation, snd they are intended to ssrve as protective
barriers against intimidating accusers.

| It is the critical area of differemces betwsan
the two proceedings which turmsa the tlde in favor of
the Article 32 investigation as the proceeding which
provides the most meaningful safeguards for the indivi~
dual, An exaxination of additional safeguards normally
 assopiated with judicial proceedings will highlight the
fact that the serviceman does not lose any advantages
because he 18 not entitled to indictment by grand jury.

IXI, COMPARISON OF PROCEDURAL SAFEGUARDS
A. Right to Counscel

There has been & paucity of litigation involve
ing a defendant®sz right to counsel at a grand jury
investigation, because he has none., A person is not
entitled to have counsel present with him while he testi~
fies before the grand Jury.®? The only persons who can
be present while the grand jury is in session are the
attorney for the government, the witneas, interpreters,
and atmmph.ers.& P;iz"iiiiﬁ”tho' defendant would be

21



entitled to counsel if he were permltted to cross—examine
witnesses against him at grand jury investigations, but
that, %60, is doubtful. In 1960, Chief Justice Warren
emphasized that it has never been considered essential
that & person being investigated by the grand Jury be
permitted to cross-examine witnesses who may hawe accused
him of wrongdoing, Undoubtedly, this right has not been
extended to grand jury proceedings becauss of the dis-
ruptive influence its injection would have on the pro-
;eedim. and gleo becauss the grand jury merely investi=-
gates and reportsj it does not t.r:,r.& 30 even if con-
frentation were extended to grand jury proceedings, it
could still be argued that, since the question of guilt
or innoeence is not invelved, representation by counsel
bafore a grand jury would not be required.

Since 1960, however, the Supreme Court has
made some far-reaching declarations in the righteto-
counsel area, and some of its comments can be applicable
to grand jury proceedings. In Egegbede v. Illinoi .85
the court stated that it would exalt form over substance
to make the right to counmsel depend on whether at the
time of the interrogation the authorities had secured
a formal Mctm.% In Miranda 1 ,87 the
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court pointed out that counsel's presence at an in—
terrogation would irsure that statements made in the govern-
ment-established atmosphere are not the preduct of

eenpulaian.se In Colepe aby the Supreme Ceurt
held that a pﬂlimry hoaﬂng is a eritical stage of

the criminal process where the accused is entitled to
ald of counsel, The Court then cited ¥Wade? for the
proposition that the accused is entitled to the smsigtance
of counsel at any stage of the prosscution, fermal or
informsl, in court or out, whare counsel's absaence might
derogate from the ascused!s right to & fair tﬂal.gl

The langusge from ¥ade is significant becsuse a lineup,
1ike iha grand jury interrogation may occur prior teo any
indictment or accusation. Yet during the investigation,
when an individual may be only one of several suspects,
he is entitled to the presence of ceunsel, Viewed from
the atandpoint of a nervous layman in & hostile atmos~
phere faced with the distinet poﬁsibility that he may
ineriminate himself, there is no justifiable distinction
between a cuatodisl interrogation in the station hmo.‘
a pretrial lineup, and interrogation during subposna-
compelled attendance at a grand jury investigation, Yet

in spite of Mirands, Escobedo and Cglesmmn, the cpurts
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continus t9 hold that there 1s no constitutional right
to cmﬂl in the grand Jjury ro-om.92

The Pearmaylvanie Supreme Court recently
evidenced a remarkable axample of 19th century reasoning
in attempting to halance the need for orderly grand jury
proceedings against the need to protect a witness'

privilege against self-incriminstion, In Gomsenwes

witness has & limited right to counsel during his
testimony, The supervising court must instruet the
witness that he may consult with counsel prior to and
following his appsarance, but not during his testimony,
The witness must also be instructed that, should he
becoms confused, or deubtful as to whether his answer

to & given question mey incriminate him, he can come
befors the court accompanied by counsel and obtain a
ruling as to whether or not he should answer the gquestion.
The court condemmed the practice of permitting a witness
to lesve the grand jury roon and consult with his attorney
at the door prior to respanding to every quasticn becanse
such a practice would cause undue delay and all but
terminste the ihstitution of the investigating grand
Jury. As the two dissenting justices infer, it is
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inconceivable how the majority can determine that their
suggested procedure would not constitute a serious
interruption of the grand jury investigation. Further,
to deny 2 witness the opportunity of adequate consul-
tatica with his counsel is to render his right under the
Fifth Apendment meeningless,

Because of the layman's inability to deal
with the privilege against self-incriminatien by himself,
at least cne commentator has stated that counsel must
be allowed in the grand jury room,

Reseluticn of the scope of the
privilege against self-incrimination
gﬁﬁt :'ih. applicability of the w:ii?er
ne on a question«by-question
basis gertainly ralses issues as
dffienlt and as complax a8 those
which required the appointment of
counsel because of “speglal cliroum
stances® and “potential pnjudiegg
even under the pre-fideon cases,

Mr, Meshbesher is absolutely right, There is no lenger
a compelling reason, if, indeed, there aver was one, why
the expanded Sixth Amendment right t¢ counsel proviaions
long enjoyed by servicemen’ should not be equally
applicable t0 those unfortunate private citigzens facing
a2 hostile prosecutor befure & grand jury.
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The Army has acknowledgedthe accused's right
10 counsel at a pretrisl investigation for mere than half
a centm.‘gé It wae not untll 1957, however, that the .
Unised States Court of Military Appeals determined that
"cml“ meant “lawyer,” and not just any officer. In

- Brised Stakes Ya Agmessewsil 97 the Court enumerated the
following shree reasone for its holding that Article 32
and the 1951 Manual required the appeintment of a ilawyer
to represent the agcused as counsel at a pretrial investi~
gations 1) An Article 32 investigation is required only
for charges refarred to a general court-martial for trial,
and at a general court~martial the accused is entitied

to be represanted by a lawyer; 2) Not to have a lawyer
would defeat the purpose of the investigation as & dis-

covery procesding; and 3) If a lawyer is present to crose—
examine a witness, a verbatim transcript of his testimony
is admissidle at a subsequent trial if the witness is

unable to sppear in pe,:'f:mn..,96 Because of Tomass _
the words "certified under Article 27(b)" were inserted
after "gounsel®™ in paragraphs 34b and 34¢(3) of the 1969
Manual?? to reflect this change in the 1aw.--
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The accused can alwpys retain a civilian
attorney to represent him at a pretrial investigation,
and the United States Court of Military Appeals has
indicated that it will net stand for any attempts to
deprive the aceussd of this right., In fnited Stites
mml the avgused's civilian counsel wes not per-
mitted Yo attand the Article 32 investigation bscause
the charges and the investigative files were classified,
and the attormey did not heve the requisite security
slsarsnas, In reversing, the court pointed out that,
llthw Congress could lmm done ao, it did net impose
any qualifications on a givilian lawyer's right to practice
before a sourt mertial, Thorefore, the accussd's right
t0 a oivilian attorney camuot be limited bya service-
imposaed obligation to ebtain clearence for access to
servico~classified matters, The court stated that,
where there is a guestien of a seeurity risk, the burden
iz ¢on the government to pm that civilian counsel is
disqualified, rather thau ths converse, 02

In an earlier caaa.]‘m however, an Air Ferce
board of review domonstrated little sympathy for an accused
who attempted to use his ight to civilian counsel as

160
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a sword rather than a shield, V¥hen requests for post—
ponementa af the investigation due to the unavailabllity
of his civilian counsel were denied, the accused objected
to the continuance of the proceedings, refused to call |
or exarmine any witnessges, and objected to his military
counsel's examining witnesges, (n two cccasions the
agoused seld that he had two different civilian attorneys,
but neither of them ever appeared for him. On appeal,
the accused contended that he had been prejudiced because
hmmad the right to be represented at the pretrial
investigation by individual counsel of his own choice,
The board rejected the accused's contention, stating
bluntly t-hat his inalstence on representation by civilian
counsel was apparsatly part of a well-concelved plan to
impede and hamper the proceedings.’®* The board was

not convinced that the failurs to awalt the pleasure and
convenience of the ascused?s civilian counsel cmit:atad
an irregularity, in view of the Manual admonition that
the pretrial investigation should not be delayed if the
accused is unsble to provida civilian counsel of his

own choice within a regsonable time after being glven

the opportunity to do 30.1°% ‘Nesdless to say, only
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peovlier and aggravatsd ciroumstances would warrvant such

States Court of Military Appeals staved that the right

to the assistance of counsel of ane's own choice during
the pretrisl proceedings, when such ¢ounsel is ressonably
available, is 3 substantisl right entitled to judicial
enforcement. In Courtier, howsver, the court did not
practice what it presched, The actused®s request  to be
represented by individuel military ccunsel at the Articis
32 imvestigation was denied. Both the accused and his
detailed counsel unsuccasafully objected at the investi-
gation to proceeding without the requested individual
military counsel. At trial the accusedis motion for a
new Article 32 investigstion was denied, and he was
thereafter comvicted pursuant to his guilty plea. Because
of the aceusedts plea, and because the requested lawyer
had been detailed as asasistant defense counsel about one
month prior to trial, the court refused to set aside

the convigtiom. Judgé Ferguson dissented., He would
have reversed en the basiz that, aince the convening
authority had not acted on accuszed's request for indi-
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vidual military coumsel, the accused had beem denled
the effecsive aasziztance of counsel at the Articie 22
investigation,

B. Rulgs of Evidence and Right of Confromtrotion

Any disgussion of a defendanmt's right of
confrontation before the grand jury is necessarily a
brief one. He simply does not have that right, Unless
he 15 testifying as & witnese, & defendsut is not permitted
in the grand Jury room, and hie attorney {snot permitted
under any oiremtances.lo? Writing for the majority
- she, 108 Citef Justice Warren stated that
it has never been considered essential that a person
veing investigated by the grand jury be permltted to
cross-gxamine witnassea whoimey have accused him of wrong~
doing. This right has not been extended to grand jury
proceedings, according to Warren, because of the die-
ruptive influence its injectlon would have en the
proceedings, and alao because the grand Jury merely
investigates and reports, 1t does not try an indle
v.tdml.mg The court's explanatian, or excuse, does
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not withatand eritical analysis, The Article 32
proceeding only investigates and reports, but the right
of canfrontbtion afforded at that progeeding surely
doss not censtitute a disruptive influence. Rather it
affords the accused an inveluable right at a ctitical
stage of a criminal preessding, The archaic ryle of
confrontation which binds the grand jury proeesding
is totally out of step with today's enlightened cancepts
of oriminal justice,

Az is the case with the military's pretrial
investigation, the grand jury is noet bound by the formal
rales of evidence, MNedther the Fifth Amendment nor any
other gonstitutional provision prescribe the kind of
evidencs upon which grand juries must m.m and the
courts will rarely quash an indictmant because of some
deficiency in the evidence, The Federal courts sealously
protect the grand jury's right to indiet en any evidence,
without Tegard to its competency or truthfulness, Thelr
ressoning is that 1if indiectments were to be held open
to challenge on the graund that there wae inadequate or
incompetent: evidence bafore the grand jury, the
resulting delay would be great. Before a trial on the
merits a defemdant could always insist upon & kind of
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preliminary trial to determine the competency and
sdequacy of the avidence befere the grand jury. There-
fore, an indictment returned by a legally conatituted
and unbiased grand jury, if valid on its face, is enough
to call for trial of the charge on the merits, I’ Even
the fact that all the evidanve before the grand jury

was hearsay 1a not a suffigient ground for challenging
the indictment. 2 The possibility that, following
indictment, thers may be little or no competent evidence
upon which a defendsnt may be tried does not seem to
trouble the Federal courts. The Court of Appeals for
the Distriet of Columbia stated, "The very existence of
the institution of the Gremd Jury presupposes the
possibility that thdie bedy may err in issuing an indict-
ment,*> The court went on to explatn that the nature
of ita function ocontemplates that a grand fury will hear
from meny sources, uninhibited by the strict rules of
svidencge and untested by the traditional adversary tools
such a8 cross-exarination. Therefors, sc¢ lung as the

grand Jjury itself is not tainted in the sense that it
was 1W1y sonstituted, or that its members were
necessarily biased, its actions, 1f valid on their face,

are ‘.'ﬂulhm
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For the same reasense, the Federal courts
make 'skm-b shrift of challemges to indictments which
were based wholly or partly om i{llegally obtained
evidence, Thus in Layghlin v, United Ststes u5 whers
it was determined that the grand jury considered illegally
obtained recordings of telephone conversations, the court
stated that all that was required was én indictment valid
on its face, The defendant has ample opportunity at
trial to prevent any ultimste prejudice stemming from
the government's illegal actions.® In West vy, United
staves, 27 the court flatly stated that there is no case
which extends the rule prohibiting the consideration of

illegally obtained evidence at trisl to grand jury
118

proceedings.,
Although a grand jury may consider any illegally
cbtained evidence which is presented to it, the 7th
Circuit would not go so far as to permit the grand jury
to issue a subpoena for the preduetion of physical
evidenca, the seisure of which would have violated the
witness' Fourth Amandment righta, In In re Pionlsig
the court reversed a lower court's centempt citation
which was based upon the defendantt's refusing to bbey
a grand jury order to go to the U. 5, Attorney's Office

33



to furnish voice examplars to be compared with voices
contained on previously obtained FBI recordings of
telephane conversations, The court held that the Fourth
Amendment bans wholesale intrusions upen persenal security,
and that the imterposition of the grand jury betwsen
the witnees and the government did not elimfnate the
Fourth Amendmant protection which would otherwise bar
the governmant's obtaining the evidanca,12°

In & similar vein, a Federal District Court
in Ohio has recently held that if a grand jury's questions
are based on evidence obtained by any violation of a
witness' Fourth Amendment rights he is justified in
refusing to answer the questions., The c¢ourt held that
a distriet caurt miy consider a motion to suppreas in
a procesding ancillery to a grand jury hearing. The
possibility that a larger number of witnesses in cases
invelving other than electronic violations of the Fourth
Amendpent pay seek suppression hearings is not snough
to justify curtailment of Fourth Amendment rights, 2

A pretrial investigation is a quasi~judicial
procaeding, Sines the purpose of the investigation is
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to secure information, the investigating officer is not
bound by the strict rules of Mdma.uz This practice
makes the Article 32 investigation a valuable discovery
vehicle for the defense. Tha defense counsel is atteumpt—
ing to pry as much information as possible from the
governmant witnessces so he is not likely to raise teochnieal
objections to their testimony, In meny cases he will
eagerly take advantage of the relaxed procedure Lo
engage in a "fishing expedition" with the witnesses.
Even in the few imstances when the government is repre—
sented by counsel and the investigstion becomes a quasi.
adversary proceeding, it still retains ite character as
8 discovary device and the investigating officer, who
may be placed in the uncomfortable position of having
to rule on the government counsel's objections, is still
instructed that the formal rules of evidence are relaxed
at the Article 32 1m¢stigntiom.123

For the foregeing reasons, there are relatively
few cases which raise the issue that the inveatigating
officer conaidered incompetent evidence in making his
recommendations.. pitied States v, Brakefield
the acrused contended on appeal that the evidence at
the Article 32 investigation did not amountto a prima
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facie case or constitute sufficient probable cause to
convenc a general court-martial. The Cowrt of Military
Beview held that the federal yule prohibiting a defendant
from challenging & grand jury indictment on the ground
that it &% not supported hy adequate or competent evidence
should be applied to courte-martisl in the abseace of

an indlcation of a clear abuss of discretion or malicious
intent,

Most of the deeclded cases in this erea touch
on the accused’s right of confrontatien at the pretrial
investiptian,us where the defense has claimed prejudice
because the investigating officer has either considered
the wi-itten statements of absaent witnesses, or has
failed to secure the attendance of all the witnesses
requested by the defense. Tims in Jpitaed States ¥,
Samels, 20 the defense objected to the investigating
officerts goneidering the written statements of 58
witnesses who had been tranaferred and who were more than
100 miles away at the tiwe ofthe investigation, The
court held that, while unavailability affects the
ascused's right to orgss—examine a witness, it does not
preclude the investigating officer's considering the
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witnesses' statements, provided that they are under
127

oath or affirmation.

eulgs is an unusual

example of a case in which the court seemingly weat out
of 1ts way to apply the doctrine of waiver egainst the
agcused, The defense counsel wmoved that all ﬁhe witnesses
the government intended to use at the trial be produced
at the Articls 32 investigation. All but one of the
witnesses were unavailable and, without ebjectian,the
invastigating officer considered their unsworn state~
mt.&.‘ At trial the law officer denied a defense motion
to dismiss the charges, or to refer them to another
investigation, because of the unavailability of the
government witnesses. In a haire-splitting split decislon,
the court held that the defense waived any objectien to
the inveatigating officer's improper consideration of

the unsworn statements, because the objection at trial
was addressed ocnly to the unavallgbility of the witnesses,
and did not spaaiﬁcall;r montion the investigator's
imropurmim.lw Judge Fergusen dissented, stating
that since the dofense did object generally to the
inadequacy of the pretrial preceedings, a mere failure
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to make a specific objection should not amount to a
waivar.130

Thexre are twe cases which indicate that physical
presanqge or absence are not the only factors used to
determine whether a witness is available and whether an
aceussd has been denied his right of confrontation, In
pi¥aa states v GIELS 131 the accused and his counsel

were denled access to a ¢lasslfied report at the pretrial

investigation because defense counsel was not cleared
for “confidentisl” information. It was held that counsel
with a proper security clearance should have been appointed.
This amounted to & denial of the aceused’'s statutory
right of confrontation at the pretrial investigation.>?
The second case is Uplgs :_133
where the wviotim of a rape was brought from the hespital
te the Artdcle 32 investigation. After some preliminary
questioning the investigating officer determined that
the victim was in a state of shock, and he stopped the
examination. A previous statement made by the witness
to criminsl investigators was read to the accused and
incorporated into the report of investigation. The
board of review held that, in this context, ths word
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"available" should be used in its general sense of being
available for examination. Availabllity is not dependent
solely upaen the factor of physical presence, but also
includes others, such as a state of physical health that
will permit ome to undergo examination. In the abaence
of such a state of health, the witness was unavailhble.lBh
Neither the Article 32 invastigation nor the
grand jury proceeding are bound by rigid evidentiary
rules, The grand jury is always, and the Article 32
investigation is usually, an @x parge proceeding, hut
with one vital difference, In the civilian proceeding
the defendant ic never present, unless he happens to be
& witness, while in the military the accused and his
counsel are always prosent, The Article 32 investigation
is a discovery proceeding, and the rules of evidence
should be relaxed so that the accused can take full
advantage of the opportunity te obtain information.
The grand jury, however, 1ls anything but a discovery
davige. On the contrary, it is designed to aperate in
secrecy, and a defendant doesn't even have a right to
know who the witnesses against him wers,
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C. Diecovery and Disclosure

The difference between a military and civilian
accused's pretrial discovery rights is as great as the

difference between secrecy and disclosure. The keynote
in the military is disclosure, and that in the federal
practice ie secrecy. Ittakes little imagimation to
determine whigh is the more advantageous practice, for
both the individual and the government, end the federal
courts are slowly and reluctantly beglmning to realize
this.

An individual being investigated by the grand
jury is not omly excluded from their proceedings unless
he is a witnens,135 but he is not entitled tc know what
cccurrad befors the grand jury.136 He has no right to
know who the witnesses were, or what they saild., The
prohibition against disclosure 1ls contained in rule
6(e), Fedsral Rules of Crimnpal Procedure. That rule
permits diasclosure of grand jury proceedings only to
the attorneys for the government, unless s court directs
disclosure in connection with a judicial proceeding.

A defendant may be permitted to inspect his own grand
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Jury testimeny, but only upon court order, and only if
hie testimony wes recorded.™>7 It is resdily apparent
that rule 16(a)(3) permits a defendant to “discover" cnly
that which he already knows, In stark contrast to the
military practice, the civiiian defendant ie entitled
to inspect papers and documents in the posasessien of
the government only if he can convince a court that the
documente are material to the preparetion of his defense
and that the request is rwmblo.us Even if a
defendant is fortunate encugh to be aware of the existence
of statements or other pliysical evidsnce, the require-
ment that he show materiality to the preparation of his
daefense presents a formidable obstacle when he has not
seenn the documents and is not familiar with their content,
A fissure in the facade of nomdieclosure of
grand jury proceedings in the federal courts has only
recently begun to appear, but during its long years of
existence the policy of abselute secrecy has had powerful
and respected advocates., In denying a defendant®s right
to inspect grand jury minutes, Judge Learmed Hand stated:s

It 18 said to 1ie in discretion,

and perhaps it deoes, but no Judge
of this court has granted it, and
I hope none ever will, Under our
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critinal progedure the agoused
has every advantage. While the
pmemtim is held rigidly to the
chaxrge, he need not disclose the
barest outline of his defemse, He
is immmne from question or cosment
on his silencse; he cannot be
convicted when there is the least
fair doubt in the minds of any ene of
the twalve, Why in addition he should
in advance have the whole evidence
mmt him to pick over at his
ledsure, and malle his defense,
fairly er foully, I have nm:r
been able t0 s8¢0 ., . 4+ + OQur
dangers do not lie in too little
tenderness to the acoused « + « o
¥hat we need to fear is the archaice
formelism and the watery ssntiment
that obstructs, delays, and 139
defeats the pru-aeutian of orima, 2

However, apother jurist aptly makes the point that those

whe oppose pretrial discovery because it would give an

undue advantage to the defendant overlook the faect that

the protection afforded the defendant againest discovery

is in large measure counterbalanced by the adbundant

resources for investigation available to the pruascuxion.lbo
A reviaw of the *secrecy! cases until 1970

reveals that, with few exceptions, courts tended to

adhere to Judge Hand's thinking end kept She lid of secrecy




% Gamble Compeny,i4l M, Justice Douglas set forth the
following reasens for the long-established pelicy of
searecyt (1) to enceursge witnesses to testify freely
witshout fear of retaliation; (2) to prevent tho escape
of those whome indictment may be comtemplated; (3) to
insure the utmost freedom o the grand jury in its
deliberations; {(A) %o prevent subornation of perjury
or tampering with witnesses who may testify before the
grand jury and later appear st the trial of thoae
indicted by the grand jury; and (5) to protect an
innocent acoused who iz exonerated from disclosurs of
the fagt that he has been under investigatian. *? The
ceurt then reitersted the general rule that the indis~
pensable secrecy of grand jury procesdings mst not be
broken except where there is a compelling necesalty,
and the sircumstances which create the compelling
nscessity mist be shown with particularity.*3 The
court did conceds that using a grend Jjury transcript

at trial to impeash a witnhess, to refresh his recellection,
or %o test his gredibility would be cases of particulariszed

nesd vhere tha1anrt¢y of the proceedings could be lifted
discretely and 1imivedly,
The following year, in Pittabw
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the instances of particularized need set ocut in Frocter
& Gamble, held that whether to allow disclosurs is dis~
cretionary with the trial judge, and emphasized that a
more showing that a trial witn#aa tegtified before the
grand jury does not entitle the defendant to inspect
the grand Jury testimony. 145 In
the Supremes Court found that a pu‘ticularlzed need had
been shown by the defendant, where the government admitted
in its brief that the interest of secrecy was minimml
since the witness had repeated his testimony so e_ﬁm\-ua

Depnis really did pot dilute the earliier
Supreme Court decisians, '

sale diaelm of grand jury testimonysas a matter of
right, while in Denpis the defendants sought disclosure
of particular testimony for whigh they had demenstrated
a particular need, Following Dsppis, however, the
Circuit Courts began to chip away at the Supreme Court's

Mas limiting the discretion of the trikl court
to erdar disclssure only when a particulariged need is
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shown, Rather, those cases merely indicate a minimm
standard to which the ceurts mist adhere, and they do
not limlt a courtts power to order disclesure in additional
situations where a showing of particulariged need has
not been mda.l50 The court then anncunced a new rule
forr future trials in the Second Circuit. VWhere a witness
has testified av trial, and disclosure is limited to
that portion of a witness' grand jury testimony which
was the subject of direct oxamination at trial, the
traditional reasms for grand jury secrecy are largely
inapplicable, and disclosure of the grand Jjury testimony
should be permitted without requiring a showing of
particularised need,*>> Obviocusly even this rule is
not envirely satisfactory. First, the witness' grand
Jury testimony noed not be tramscribed at all. OSecondly,
begause he is familiar with the witnesa' prior testimony,
the prosecutor gan be very selective in the subject
matter of the direct examinatian at trial, But the
government may not always besble to contrbl these
factors, and half a loaf is better than nons,

In Gapgidd Y, Undked States 152 the court held
that, irrespective of a showing of particularized need,
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a request for the grand jury testimany of a specific
witneas to use during his cress-examination at trial to
impeach him, to refresh hias recollection, or to test

hls credibility, should be granted.®> Agein, in Allen

r, United States, ®” the court stated that, in the absence
of the reasona for secrecy contalned in Plitsbycgh Plate
Glass Company, the mere fact that a witness' prior

testimony was glven to a grand Jury is not a clear and
compelliing reason to lmmunize it fyrom later secrutiny
after he has testified on the same subject at trial,
There is a growing realisation that disclosure, rather
then suppression, of relevant materials ordinarily
promotes the proper administration of Juabics.155 One
federal circuit has gone se far as to hold that a
defendant iz entitled to exaxine the grand jury testimony
of a witnesz at the trial in order to attempt to impeach
the witnsas.lfé even without & showing that the witness
has materially deviated from his prior testimeny,

The foregoing discussion of a defendsnt's
right to diseovery of grand Jjury minutes was hﬁaed upon
the State of the law until 1970, Until that time the
courts had alwaye held that the Jencks Act,t>? whieh
authoriged a court to order the United States to produce
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any ctatement of a witness called by the government who
has testified on direct examinstion, did not apply to
grand Jury minutas.-lss The Organized Crime Contrel Act
of 1970*7 amended the Jemeks Act to include grand

Jury minutes within the definttion of a “statement”
which must be produced. The fderal courts will new be
able to disregard the rigid particularized need®® mue
which thwarte a defendant’s discovery and disclosure
privileges, It should be neted, however, that even the
new statutory amendment does not mentien, mach less
recognize, a defendant's right to pretrial discovery of
a witness' grend jury testimomy. The courts and Congross
have gone only as far as permitting a defendant to
examine a witness' pricr testimony gt fripl, after the
witness has testified if the witness' grand jury
testimony was recorded.

The civilian defendant has a long way to go
before ke reaps the benafits of the garte blsnche pre-
trial discovery rights which his military counterpart
now exnjoys, but inrcads ere slowly being mede, In a
"Pemtagon Papers"” case, a California district court has
announced that a witness is sntitled to a record of lis
own grand Jjury testimony, if it wea recorded, without
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a showlng of compelling necassity or particularized
need, 61 The court pointed cut that witnesses them-
selves have been free mince 1946 to disclose what
trangpired during thelr presencs in the federal grand

Jury room, and that there is no evidence that this breach
of secrecy has diminished the effectiveness of the grand
Jury system or adversely affected the government's ability
to investigate crime and bring offenders to justice, %%
This raling will help a defendant who has testified ag

a witness befaore the grand jury to obtain a transcript

of his own prior testimony,. However, the clvilian
defendant in foderal court is still unable to obtain
copies of the grand jury testimony of other witnesses
prior to trial.,

Coangress recognized that, in order to insure
& fair and expeditious military trial, an accused should
not have to come to court guassing., Article 32(b) of
the code provides specifically that the accused shall
be advised af tha charges againat him at the investi-
gatiom, that he has the right to cross-examine witneshes,
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and that a copy of the charges and statements of the
witnesses after the investigation shallls glven to the
agcused. From the time he first begomss a suspect until
charges are preferred, the accused is kept mware of the
pature of the charges and the witnesses against him. 4
suspect cannot be interrogeted unless he is first informed
of the mature of the aecusaﬁion.163 Before charges ave
forwarded, the accused's ilmmediate commander must inform
the acoused of the charges against him, and mast caomplete
and sign the cartificate to that &ffect on the charge
aheat.lﬁk At the outset of the investigation the
agcused 13 again informed of the offense charged against
him, the names of thse witnesses against him, and of his
right to cross~examine available witnesses.165 In the
Army, the investigating officer i1s directed to contact
the aceused's counsel prior to the investigation for the
purpose of delivering a complete copy of the file to
him,166

The pretrial investigation is designed to
operats as a discovery proceading for the accuaed,167
and it should be obvious from the foregeing dizcussion
that it accomplishesz that purpese. The accused is
informed, on several occasions, of the offenses he is

49



charged with, Before the formal investigation begins

he knows who the prosscution witnesses will be, and he

has copies of thelr statements and can interview them,

He is present throughout the entire investigation and

has the opportunity to hear the testinony of the witneases
against him and to cross—examine them, The civilian being
investigeted by a grand jury enjoys none of these
benafits, Yet, despite the rmilitary's enlightened pre~
trial procedure, there is still room for improvement.

IV, BREGOMMENDED CHANGES IN ARTICLE 32 PROCEDURE

The Axticle 32 investigation is not a perfect
mediumy there is room for improvement. The military
justice enthusiasts who ¢row that the military ie way
ahead of the ecivilian comemnity in providing due process
puarantees would do well to hesitate and censider
Sherman's observation that "Probably the most cbjective
assesament of military and civilian court procedural
due process rights would find them roughly equal, with
perhaps a slight edge for the civilian procedures,
primarily because of the command control aspect which
still affects certain military rights."lﬁs The spectre
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of command control, real or imagined, continues teo
permpate the Article 32 procedure, The commander
appoints one of his men as investigating officer, and
is free to disregard the investigating officer's recom=
mandations. |

Some reforms are nscessary, but effecting tham
is no simpls matter, Commanders have historically opposed
sy changes which derogate from their eontrol over
command discipline, While testifying bafore a con-
gressional committee in 1879, Oonersl William T. Sherman
salds

I agree that i 11 be a greve
Wrby zli ¢ wve pormit
the militery la meman-»

intei the prwilndmm
p
fyom their practicve in the civil

courks, whigh belong to a sotally
diﬂ'm systea of Msmdma.lﬁg

¥ors than 80 years later the Powell Committes reported
that field comsmnders were wunhappy with pretrial investi-
gations because they were increasingly difficult to
conduct and they consumed too much ti‘m.lm

NHeverthelsss, in recent years there has been
increasing agltatien, particularly by mesbers of Congress,
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for substantial changes in the administration of military
Justice in addition to those effected by the Military
Justice Act of 1968, It would be useful to examine
those portions of the preoposed changes which desl with
the pretrial investigation,

A. The Powell Repert

The Powell Commdttee, spparently more concerned
with delays than with command eentrol, recommended
speading up the pretrial procedure by having the investi~
gation condueted by the same lawyer who would ultimetely
act as trial counsel, asocospanied by a defense counsel,
The advantage of this procedure is thet counsels!
activity would constitute their preparatiom for trial,
80 that they could proceed with a minimum of delay
when charges were raferred to tr:lal."ﬂ

This recommendation obviously did not receive
a cordial reception, The revised edition of the 1969
Mamal still prohibits an eofficer who is expected to
become & mesber of the prosecution from acting as an
investigating officer.}’? Iy has been the author's
" experience that Article 32 investigations are usually
condueted and completed with reasgnable dispatch. The
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Powell cnﬂttea‘a recommendation fails to address the
resl weakneas of the Article 32 investigatiom: it is
8611l subject to commend coanirol.

B. The Hatfield Bill

In June 1971, Semator Mark Hatfield introduced
8 b111373 10 the 92nd Congress which was designed, in
part, to reduce command control of the pretrial investi-
gation procedure, The Hatfield Bill divides the world
into armed forges Judielsl circuits, each commended by
an Armed Ferces Judicial Circuit Officer,’” Upom written
request from & convening authority, the judicial circuit
officar will detail an imnvestigating officer t¢ investi-
gate .ehargea.ns The investigating officer submits his
report of investigation to the judiclal circuit officer
for review, If the judielal circuit officer diasgrees
with a recosmendation of the imveastigating efficer not
to refer a charge to0 trial, then he is required to meke
a written report and indicate his reasons for determining
that there is legally sufficient evidence to¢ refer the
charge to t-rinl-ul76 If the convening authority disagrees
with a recommendaticn of either the investigeting
officer o the judicial cireuit offiger that & charge
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noet be referred to tridl by generel court-martial, he
may submit the charge to The Judge Advocate General of
the service of whigh he 1s a member for review and finsl
decision. 77

Senater Hatfield’s bill solves the problem of
comend influence of the investigating officer, since
that officer camnet be a member of the convening authori-
ty'e cormmnd, However, the investigating officer's
recommendation pgt to refer a charge to genaral court-
partial is still subjeot to review and the procedures
required to overrule that recommendation can lead to
interminable delays.

It can be argued that, in practice, a judiecial
circult officer and a canvening suthority will not take
the time or effort required to overruls the investigating |
officer's recomuyendation, Perhaps, However, a convening
authority with an axe to grind will not be too cancerned
if an accused spends an additional 30 or 60 days in pre-
trial confinement pending & final decision by The Judge
Advosate General. If an individual ia sufficiently
mature, {mpartisl, experienced and educated to be
sppointed investigating officer, his decision not to
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refer a charge to trial by general court-martial ought
hot to be subject fo review,

In March 1971, Senator Bireh Bayh introduced
a bill in the 924 Congress™’C which would substantially
revies the Umiform Code of Military Justice. The revised
Article 32 sliminates an investigation conducted by an
investigating officer., Instead, a suspect mast be taken
before a military judge within 24 hours after arrest
or after chama have bean preferred., At this initial
appearance the military judge will inferm the accused
of the charges, of his right to counsel, end of his right
to bave a preliuminary examination. 7The accused 1s allowed
a reastnable time to congult with counsel, and he may
waive the preliminary examinstion., If the accused
requests a preliminary examination it must be conducted
by the military judge within a reasenable time, There
the accused mmy cross—examine witnesses and discover
and introduce evidence, If the military judge determines
that there is probable cause to belisve that an offense
hae been committed by the aceused, he will hold the
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accused for trial., Although the bill is silent on the
matter; it appesrs that the military judge's determination
that there is no probable cause is finsl,

The obvicus advantages of this plan are that
the preliminary examination would always be cenducted by
legally trained perschnel not subject to commmnd influence,
and that the military judge's determination of lack of
probable cause 15 not subject to reviews, Furthermore,
an accused would have the option of waiving the pre-
lisinary examination. The ascused would recelve all of
the benefits, without any of the disadvantages, of the
present Article 32 procedure.

The Bayb Bill also has its disadvantages. It
permits a preliminary examination for all charges,
whether or net trial by general court-martial iz contem
plated, This would be a totally impracticable burden
witheut a substantial increase in judicial personnel,
Even if a preliminary examination were requested in only
half the cases, thers would be more than 25,000 ex-
aminations per year in the Army. At those installations
where & military judge is not permanently stationed,
it would be difficult, if not impossible, to comply
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with the reguirement that an accused be brought before

the military judge within 24 hours after arrest or after
charges have been preferred. Further, it is conceivable
that this procedure would nsrrow the present ssope of

the accused's discovery rights at the pretrizl investi~-
gation, The reguirement to determdne the existence of
probable cause may not necessitate examining all the
evidence surrounding each specification. Once a judge
finds probable cause, he may be able to limit the accused's
right to cell or cross-examine additional witnesses

by simply ending the investigation,
Ds A Suggested Procedure

There is a very simple way to improve the
Article 32 procedure within the existing framework of
the Code, First, the investigating officerts recom-
mendation not to refer a specification or charge to trial
by ganeral court-martlsl should be binding upen the
convaning &uthoﬂty.”g This can be sccomplished by
amending paragraph 34a of the Mamual, Second, all
Article 32 investigations should be conducted by a
special court-wmartial (Claas II) mi.litar} Judge, This
has the double advantage of providing an investigating
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officer who is both legally trained and free from
gommand gontrol, No legiasletion is required, and such
a procedurs would not run afoul of the Menual prohi-
bition against designating the person who is expected
te become the military judge at the trial of the case
as investigating officer,>80

V. SUMMARY

The grand jury, as we know it today, evolved,
flourished and died in England., Ironicslly, the country
which for many centuriss nurtured the grand jJyry
determined in the 20th century to abeliash it} yet in the
United States the military's jurisdiction bas been
limited because it doss not provide for indictment by
grand jury, while at the same time the military's
Article 32 investigation provides an accused with
procedural due process which far surpasses the pretrial
safeguards which the grand jury indictment offers a
civilian defendant.

This paper has examined and compared a few of
the defendant's most important pretrial safeguards.

The institutions themselves -~ the Article 32 investi-
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gation and the grand jury ~ are both designed %o protect
the individual from unjust prosecuticn by the govern-
ment, However, there is a marked difference in the
procedural safeguards actually permitted by the milltary
and civilian institutiona, At the Article 32 investi-
gation, an accused may be represented by counsel, elther
military or civilian., An aeeuaed'whn is denied the

right to counsel 1s entitled to a new Article 32 investi-
gation. A civilian is not entitled to counssel at a grand
Jury investigation. Tha givilian suspect is not even
permitted to attend the grand jury proceeding unless he
is testifying as a witness.

The military accused has a statutory right to
confront available witnesses at the Article 32 investi-
gation, The investigating officer cannot consider the
unawern statements of absent witnesses if the accused
objecte, There is obviously no right of confrontation
at the.graud jury proceeding, since neither the accused
nor his attormey are permitted to be present. Neither
the Article 32 investigation nor the grand jury proe-
ceeding are bound by the formal rules of evidence.

But if strict evidentiary rules were applied, who would
object for the defendant at the grand jury proceeding?
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At the Article 32 investigation the govern—
mentts file is almost literally open to the accused.

He must be told what the charges are and who the
witnesses are, and his counsel is given & complete copy
of the file by the lnvestigating officer. The pretrial
investigation serves as a discovery proceeding for the
accusad. Just the opposite is true of a federal grand
Jury proceading. A civilian defendant has no right to
know who the witnesses are, and he is not entitled to
know anything about the proceedings. The procesdings
can be disclosed only to government attormeys. The
defendsnt must obtain a court order to inspect his own
recorded grand jury testimony. He must show materiality
to gbtain the court's permission to inspect other docu=
mentary evidence considered by the grand jury ~ a sub~
stantial burden when a defendant has no idea what evidence
the grand jury considered,

Finally, the grand jury's unfettered power,
wvhen in seaslion, to investigate anyone or anything on
the merest suspicion creates the appearance of a vigi-
lante group which has long been regarded as anathema
to the proper administration of criminal Justice,
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It is apparent thst ﬁn accused in the military,
lacking the constitutiomal "benefit® of grand Jjury
indictment, has & mich grester pretrial advantage than
his civilian counterpart enjoys. Nevertheless, the
Article 32 investigation should be further improved by
eliminating any vestige of commend influence. This can
be done by making the investigating officer's recom-
mendation not to refer a charge to trial by gemeral
court-martial final, and by appointing a Class II
military Jjudge as investigating officer in all cases.

With the adeption of these recommended changes, the Article

32 investigation will becoms the finest and fairest
pretrial investigative ineptitution in American Juris~
prudence,
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