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SCOPE

A study of the definition and situations giving
rise to cancellatlon of Government Contracts, Parti-
cular emphasls 1s placed on declsions of the Comptrolier
General and his reasoning in various cases, This
paper considers the effect of Judicial treatment of
cancellation on the Comptroller General and the remedies
avallable to & cancelled contractor,
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CHAPTER I
INTRODUCTION

Like science, the law 1s 1In continuous search for
methods of correcting its own peculiar deficiencies,
Again, like sclence, much of the difficulty in finding
legal cures 1is eased once the problem has been isolated
and defined, This paper has been written with the
intention of defining the problems concerned when
government contractsl are cancelled after an apparent
award and suggestion of possible solutions,

The following examples of cancellation of awards
must be clearly distinguished from cancellation of the
invitation for blds, Statutory authority2 exists for
the Government to reject all bids and in the particular
circumstances of the situation it can readvertise the
procurement, cancel the procurement requirement, or
seek another method of procuring the item, The bid of

the hopeful contractor is merely an offer and may be

1, Multi-year procurement, with its very special pro-
blems, if felt to be a sufficlently large body of law
to be treated as & subject 1n and of itself and will
not be considered in this article,

2, 10 U,S,C, 2305(c) (1964), "However, all bids may be
re jected if the head of the agency determines that
rejection is in the public interest,"



rejected at any time before it has been accepted, The
awarding of the contract is the acceptance that 1is so
vital to creation of a contractual relationship, Not-
wlthstanding the aforementioned authority, the Comp-
troller General has maintained the position that although
cancellatlion of the invitation is a discretionary
administrative function, such action must be justified

by compelling reasons.3 He has consistently reviewed
cancellations of invitations within this strlet framework
and has held that cancellations for other than compelling
reasons were 1mproper.h However, the cancelled bidders
have no standing to compel award after cancellation has
been determined to have been improper, The courts have
supported the Comptroller General in this area, both as
to the criteria for cancellation of the invitation and
the nonavailability of the Statute® to the re jected

bidder, In Perkins v, Lukens Steel 00.6 the court upheld

3. 37 Comp, Gen, 760 (1958); 37 Comp. Gen, 12 (1957);
36 Comp., Gen, 364 (1956),

4, 40 Comp, Gen, 671 (1961); 36 Comp. Gen, 62 (1956),
5, 10 U,S.C. 2305 (1964),

6, Perkins v, Lukens Steel Co.,, 310 U.S, 113 {(1940),



the Comptroller GCeneral's treatment in prior cases by
announcing, "The statutes requiring advertising for bids
and award are based upon the most advantageous bid
submitted by a responsible bidder were enacted for the
beneflt and protection of the Government, and confer no

enforceable rights upon bldders.,"



CHAPTER 1I
DEFINITION OF CANCELLATION

To understand the problems involved when the
Government cancels a contract, it 1ls first necessary to
define what 1s meant by cancellation., The definitions
in the dictionaries are of 1ittle help, Webster7
defines cancellation as a noun meaning "a deleted part
or passage, a passage or page from which something has
been deleted," and the verb cancel as meaning "to mark
or strike out for deletion, to destroy the force,
effectiveness, or validity of, or to bring to nothing-
ness," Black's Law Dictlonary® defines it as

to revoke or recall, to annul or destroy,

make void or invalid, to set aside; to

rescind or abandon; to repeal, surrender,

or walve; or to terminate," Cancellation

is treated as ", ., ., an act which mani-

fests an intent to annul and puts the

Instrument in condition where its in-

validity appears on its face, annulment

or abrogat lcn F e o o

The definitlions suppllied by the various courts are

likewlse of 1ittle help in understanding the meaning of

7. Webster's Seventh New Collegiate Dictionary,
copyright 1965, Rand McNally & Company, Chicago, Illinois,
at 120,

8., Black's Law Dictionary, Fourth Edition, Jest
Publishing Co., 1951, at 259,



cancellation as used in connection wlth Government
contracts, The courts have deflned 1t as belng very
closely synonymous with revocation and meaning to annul
in sone cases.9 In other caseslO it has been defined
as the "termination of the agreement prior to 1its
expiration and in accordance with its provisions,"l1
The dictionary definitlons are not descriptive of
cancellation of Government contracts because the
results of cancellation differ from the results of
common law revocation, annulment, and resclisslon,
Cancellation, as the term is used in Government pro-
curement, is unique, having no real counter-procedure
in commercial or common law transactions, It's an act
bringing the apparent contractual relationship to a
close, The transaction is consldered vold and the

attempted terms of the contract may be resorted to by

9, Glenram Wine & Liguor Corp. V., C'Connell, 67 N.E,
2d4 570, 572, 295 N,Y, 336 (1944 ). Golden v, Fowler,
26 Ga, 451, 46L (,35% ) to cancel is to annul or revoke,
Teeter v, Allstate Ins, Co,, 192 N,Y,S, 24 610, 616,

9 A,D, 24 176 (/957 ) - meaning revoke or recall, to
annul,

10, Schwartz v, Van Winkle, 47 Y,Y.S, 24 264, 265 (+r7#¢ )},
11, It must be polinted out that the above common law
definitions were announced in actlons not involving any
issue as to the legallity of the contract or the con-

petency of the parties,



the contractor, Its uniqueness arlses in the conse-
quences which flow from thls act by the Government, To
understand this special pecullarity one must examine
the more familiar methods of termlnatling contracts,

It is not like rescission as known at common law
for there ls no requirement, or even any attempt, to
restore the cancelled contractor to his former status,
At common law a prerequlsite for rescission of a
contract is the prompt restoration of the other party

12 7¢ 15 said that the ob-

to his previous position,
Jects of a sult in rescisslion are to restore the

status quo and correct any wrong that has been committed;
not to punish a transgressor nor reward the v1ctim.13
Sults 1n rescission most frequently arise as the result
of fraud, misrepresentation, or mlistake and are egquitable
in nature, Such 1s not the case when the Government
cancels a contract, Clearly, when the Government can-

cels one of 1ts contracts, the requirement to restore

the contractor to his original position is not applied.lu

12, U,S. v, Arkansas Mills, 216 F,2d 241 (8th Cir. 1954),
13, Ehrlich v, United States, 252 F,2d 772 (5th Cir,
1958),

14, Ms, Comp., Gen, B=149795, 4 Jan 19673,



The decisions of the Comptroller Generalls and the

16 expressly forbid such restoratilon,

courts
Nor is cancellation of a contract the same as a

terminatlion for the convenlience of the Government,

Most government contracts must contain a termination

17 Under the standard termi-

for convenlence clause,
nation for convenlence clause the contract may be
terminated unilaterally, by the Government, in whole,

or from time to time in part, whenever the contracting
officer determines that it would be in the best interests

18 Terminations for con-

of the Government to do so,
venlence are not concerned with the legality of the
contract, That is, there is no legal impediment
preventing continued performance, the only consideration
being the best interests of the Government, Con-

venlence terminations arise most frequently when

Congress falils to approprlate the money necessary to

15. Ms, Comp. Gen, B-164826, 29 Aug 1968; Ms, Comp,
Gen, B-=158902, 21 Oct 1966,

16, Prestex, Inc, v, United States, 320 »,2d 367
(ct. €1, 1963), United States v, Mississippl Valley
Generating Co,, 364 U,S, 520 (1961); Klein v, United
States, 285 ¥,24 778 (Ct, C1. 19%61).

17. ASPR Section VIII, Part 7 - requires the clause
for all contracts over $2500; ASPR 8-201 (fixed price
contracts),

18, ASPR 8-701(2).



continue the contract, when scientific advances make
the item presently being procured obsolete, or when the
Government's requlrements change and the item is no
longer needed.19 In the absence of such a clause the
repudiation of the contract would be treated as a
breach by the Government.20 The terminated contract

is not treated as being vold or annulled and the
terminated contractor, unlike the cancelled contractor,
is entitled to relief, The measure of that rellef
depends upon the termination for convenience clause,
The clause provides for recovery of costs incurred in
performing the contract, including a reasonable‘proflt

on such costs.21

Unlike the remedy for breach of
contract, the measure of damages for termination for
convenience does not include recovery for antlclpately
profits, The clause sets the limits on any possible

recovery and does not provide for this kind of relief,22

19, Commercial Cable Co, v, United States, 170 Ct, C1,
?1335%965)3 20 Comp, Gen, 358 (1941); 18 Comp. Gen, 826

1 .

20, United States v, Speed, 75 U,3, 77 {1869); but see
United States v, Penn Foundry & Mfg, Co,, Inec,, 337 U.S.
198 (1949)

21. ASPR 8-701(a),

22, Brown & Son Electric Co. v, United States, 325 F,2d4
4hé (1963); John Relner & Co, v, United States, 325 F,2d
438 (1963), cert, denled 377 U,S, 931 (1964); G. L,
Christian & Associates v, United States, 312 F.2d 345
(ct, C1, 1963), pet, for rehearing denied 320 F,2d 345
{ct, C1. 1963),



Thus, not only 1is relief avallable, its avallability 1is
found in, and limited by, the contract itself, But, as
already mentloned, where a government contract is
properly cancelled, even this limited recovery may be
denied the contractor.23
Nor is cancellatlion the same as termination for
default within the meaning of the default clause.zu
Such terminations occur when the contractor fails to
make timely delivery or perform adequately under the
contract, The terms of the contract itself and the
actions of the contractor give rise to this kind of
termination, Termination for default can be dlstin-
quished from cancellation on these two points, for it
is the Government who 1s the injured party in these
situations and not the contractor, However, if the
contract is terminated for default improperly, the

contractor 1s provided with a remedy25 under the dis-

putes clause in the contract, He may appeal the

22 See discussion p. 3 supra
ASPR 8-707,

25, ASPR 7-103,12{a) (supﬁly contracts); ASPR 7-602.6
(co?struction contracts); 41 U,s.C, 321, 322 (Wunderlich
Act



determination to terminate for default administratively
for a decision by the Armed Services Board of Contract
Appeals,26 or other similar forum; and if unsuccessful
there, to the Court of Clalms?’ or Federal District
Court.28 If it is found that the contractor was not in
fact in default the termination wlll be converted to a
termination for the convenience of the Government and
his recovery will be governed by that clause in the
contract.29

At this point the reader may wonder with justifi-
cation what is meant by cancellation, Ordinarily, a
contract will be cancelled where there 1s scme illegality
assoclated with the transaction between the contractor
and the Government, It is the notification by the
Sovernment to the contractor that the arrangement be-
tween them is considered terminated, For example, where
a contracting offlcer makes an award to other than the
lowest responsive, responslble bidder in violation of a
statute, the so called contract is void and the contractor

is notified of that fact by what we cell a cancellation, °

26, ASPR 7-103.,12, ASBCA Charter

27. 28 U,s.C, 1491,

28, 28 U,s8,.C, 1346 - where the amount involved is *10,000
or less,

29, ASPR 8-707(e).

30, Ms, Comp, Gen, B-165835 31 Jan 1969,

10



CHAPTER III
SITUATIONS GIVING RISE TO CANCELLATION

Cancellation normally arises where the transaction
is tainted by some "illegallty," This situation may
arise through some action on the part of the contractor,31
but most frequently arlses where there has been no
fault or wrongdoing by the cancelled contractor, Such
cases most commonly occur where the contracting officer
lacked the proper authorlty to enter into the agree-
ment,32 or when he has erred 1in making his determination
of responsiveness33 or responsibilityBu of the bidder,
or where the bid was mistakenly evaluated.35 It is at
thls point that the first conflict as to the treatment
to be accorded the contractor makes its appearance,
Historically the Comptroller General has argued that it
is the public interest and the need to preserve the

integrity of the competitive bidding system that is the

31, United States v, Acme Process Equlpment Co,, 385
U.S. 138 (1966), reh denied 385 U,S, 1032 (1967)

32, Warren Bros, Hoads Co, v, Unlited States, 355 F,24
612 (ct, Cl1, 1965),

33, 43 Comp. Gen, 761 (1964),

34, Case cited note 32 supra,

35, 46 Comp, CGen, 123 (19 .

11



paramount consideration in determining whether to cancel

36 The

a contract or allow continuation or performance,
courts, on the other hand, apply other standards in
making thelr determinations, The judiclial tests being
the presence of good faith by the parties and the absence

of "papable illegality.“37

36, 45 Comp, Gen, 325 (1965); Ms, Comp. Gen, B-1648254,
29 Aug 1968,

37. Coastal Cargo Co, v. United States, 351 F,2d4 1004
(Ct, Cl., 1965); John Reiner & Co, v. United States, 325
7,2d 438 (ct, Cl, 1963); Prestex, Inc, v, United States,
320 F.2d 367 (Ct. Cl. 1963).

1z




CHAPTER 1V

COMPTROLLER GENERAL TREATMENT OF CANCELLATION

The Comptroller General treatment of cancellation
seems to be inconsistent, In some cases he will hold
that the 1llegality surrounding the award reguires38
that the award be cancelled while in other cases the
holding on similar facts has been that the contract
EEXBQ be cancelled, The cases lend little or no
assistance in formulating a rule as to when cancel-
lation will be treated as a requirement or merely
allowed, except that the best interests of the
Government is usually given as the basis of his
ruling;uo

In a recent decision the Comptroller Ceneral held
that where the Navy had erroneously evaluated the
contractor's bld as being low, the contract must be
c:zmmelil.ed.L"1 ("Must" is emphasized to bring out the
difference in this declsion and others where the Comp-

troller General has taken a more permissive view and has

38, Ms, Comp. Gen, B-164826 29 Aug 1968,
39, Ms, Comp, Gen, 3-~165835 31 Jan 1969,
Lo, 46 Comp, cen, 745 (1967),

41, Ms, Comp. Gen, B-164826 29 Aug 1968,

13



held that where the award was 1llegal the contract
"sl'loulc.’t"ll‘t2 be cancelled or "111:34;"“’3 be cancelled), The
decislion stated that the general rule 1s that an award
which is not actually made to the lowest bidder as
required by 10 U,S,C, 2305(c)uh is 1llegal., In deter-
mining whether such an award should be cancelled the
controlling factor is to uphold the integrity of the
bldding system, It is not enough that the award was
made in apparent good falth and appears to be rezular on
its face, 1In this case the supplier had incurred
substantlal expenses in preparing to perform the con-
tract, however, these expenses were not recoverable,
The decision stated:

While the situatlion as it affects the con-

tractor is unfortunate, the primary

consideration 1s upholding the competitive

bidding system, Accordingly, the award to

the contractor should be cancelled and the

contract should be awarded to the actual
low bidder,

42, Ms, Comp, Gen, 3-161448, 12 Apr 1968; Ms, Comp. Gen
B-153923, 13 Jan 1965,

43, Ms, Comp, Gen, B-=156723, 21 Jun 1965,

4y 10 U,S.C, 2305 "Formal Advertisements for bidsg;
time; opening; award; rejection "{c) Bids shall be
opened publicly at the time and place stated in the
advertisement, Awards shall be made with reasonable
promptness by giving written notice to the responsible
bidder whose bid conforms to the invitation and will be
mest advantageous to the United States, price and other
factors considered, However, all bids may be rejected
1f the head of the agency determines that the rejection
is 1n the public interest.,"

14



In reaching his conclusion, the Comptroller General
distinguished this case from an older caseu’5 reaching an
opposite conclusion on the ground that the earlier case
resulted from the contracting offilcer's erroneous inter-
pretation of the applicabllity of a tax provislon and 1t
was therefore a legal concluslion that constituted the
error, In this case the error was one of mathematics,
In a similar case declded shortly after the above
Navy case, the Couptroller General again held that where
the contracting officer erroneously evaluates a bid, the

award that follows such error doces not create a binding

contraczt.u'6

Our office has held that such provisions
[referring to 10 U,S.C, 2305(c)/ require
that award, if any, be made to the low
bidder, with certain exceptions not appli-
cable here, and that an award of a contract
by a Goveﬁgment agency contrary thereto is
a nullity and confers no rights on the
contractor against the United States,
Therefore, even when the failure to make
award to the lowest responsive, responsible
bidder has been occasioned by a mistake on
the part of the Government, we have Rgld
that administrative officers usuwally are
required to cancel the contract,

45, 39 Comp. Gen, 503 (1960),

L6, Ms., Comp. Sen, B-165186, 7 Nov 1968,
47, Emphasis mine,

L8, Emphasis mine,

15



particularly if such may be done without

jeopardizing the interest of the United

States,

Here again the Comptroller General supports his
holding by citation to several old (in view of subse-
quent judicial treatment of mistakes by the contracting
officer) d.ecj.sions.l"9 With respect to the cancellea””?
portion, Cosmodyne, the cancelled contractor, urged
that since it had accepted the award in good falth, a
valid contract was created, And, as such the cancelled
portion should be treated as a termination for the
convenience of the Government or as a change 1n
scope.51 This assertion was rebuke by the Comptroller
General and no termination costs were allowed,

In still another decislon involving erronecus
evaluation of bids by the contracting officer, the

Comptroller General again adhered to the standard of

49, Ms, Comp. Gen, R-149795, & Nov 1962; Ms, Comp,
Gen, B-148569, 10 Apr 1962,

50, In this case only two ltems were cancelled as

the contractor remained the low bidder on the remaining
portion of the contract which was awarded on an item
by item basis,

16



absolute compliance with statutory and regulatory
requirements.52 The rule that an award to other than
the lowest responsible, responsive bidder, the good
fajth of the parties notwithstanding, violates the
law and must be cancelled was reiterated, However,
in this decision the Comptroller Genersl chose a more
recent case to support his ruling.53

It was and is our position that if an

award is contrary to statutory and regu-

latory requirements it cannot operate to

create a valid contract, that any

proported contra&t thus made is a nullity

and void, , , .5

It would appear then, at this point, that the rule
concerning cancellatlon when there has been a showing of
noncompliance with a statutory or regulatory require-

ments is clear and of long standing, However, such is

not the case, The rule is neither clear nor of long

52, Ms, Comp, Gen, B-161722, 11 Oct 1968 (holding that
a contracting officer's erroneous determination that
the low bldder was unresponsive and apparent oversight
of the second-low bidder, rendered the award to the
third-low bidder illegal under 10 U,S,C. 2305(c) and
required cancellation),

53, Ms, Comp. Gen, B-154530, 15 Jul 1964 {(denying that
the Comptroller General applies different standards than
the courts),

513'! Eg_'

17



standing, as perusal of the Comptroller General
decisions will reveal patent 1nconsistencies.55 A more
accurate definition of the rule applied by the Comp-
troller General 1s that the best interests of the
Government, including any possible effect on the
competitive bidding system, are paramount to any other
consideration in all matters relating to Government
contracts,

An award made to a bidder whose product did not
comply to the contract specifications was upheld by
the Comptroller General because the contract was
entered into 1in good faith, the contractor had spent
considerable money to perform under the contract and
because the deviation from the specifications was held

to be insubstantial.’® It was sald that the bid

55, Ms, Comp, Gen, B-144012, 16 Jan 1961 (improper
contract - not cancelled); 43 Comp., Gen, 323 (1953)
(situation would "ordinarily require cancellation" -
not cancelled); 45 Comp, Gen, 71 (1965) (improper
award - cancelled}; 46 Comp. Gen, 123 (1966) (improper
award - contract voldable at option of Government;
b6 comp, Gen, 348 (1966) (improper award - cancelled);
Ms, Comp, Gen, B-160537, 17 Cct 1957 (violative of
statute, but not cancelled)}; Ms, Comp., Gen, B-16144B,
12 Apr 1968 (warrants cancellation, but not if adverse
results to U,S, would occur),

56, 43 Comp. Gen, 761 (1964),

18



actually offered to supply a product that was superior
to what was required by the specifications, and with
respect to the deviation, that requirement was unneces-
sary to the Government's needs, These determinations
were made after award and were generated by the con-
tractor in the form of a protest to the Comptroller
General after the Tefense General Supply Center had
informed the contractor that the contract was to be
cancelled, It 1s significant to note that the opinion
is quick to point out that as a matter of fact the bid
was non responsive and the specifications were inade-
quate.57 It was held however, that "“cancellation would

not be in the best interests of the Government, "

57. I, at 766, "Had this matter been brought to our
attention prior to the award of the contract it seems
clear that the best Interests of the United States would
have requlred cancellation of the invitation and a
readvertisement of the Government's needs, However,
the deviation in the bid was, concededly, a deviation
to & requirement in the purchase description which is
actually unnecessary to the Government's needs, UWe
also note that the award was made in good falth and
that the contractor, at the express request of the
Government to expedite deliveries, has expended
substantial sums of money in preparing to meet its
obligations under the contract., In view of the fore-
going it 1s our opinion that the best interests of the
Government would not be served by cancelling the
contract,"”

19



Infeasibility of cancellation is sometimes given
as the reason for not cancelling a contract that is
admittedly violatlive of statutory and regulatory pro-
visions, 1In reply to the actual low bidder's protest,
the Comptroller General ruled that the contract would
not be cancelled because it wasn't feasible to do so.58
Here again 1t was readlly acknowledged that the bid
submitted by the contractor was nonresponsive and should
not have been considered by the contracting officer,
The determination by the Comptroller General was apparently
based upon what was belleved to be substantial performance
under the contract awarded.59 Nonperformance by the
contractor caused another contractor on the same project
to be delayed and thus rendered him unable to perform
by his contract date for completion, The result was that

the Government®s fallure to furnish necessary materilals

52& Ms, Comp, Gen, B=153923, 13 Jan 1965 and 20 Oct
1964,

59. However, the subsequent protests by the low bidder
brought forth a taclit admission from the Comp, Gen,
that that determination was at least in part based on
erroneous information supplled by the contractor,

20



to the second contractor was treated as a breach, and a
penalty amounting to $5,600,00 was assessed azainst the
Government, However, the contractor te whom the
erroneocus award was made agreed to reduce his contract
price by the amount of the penalty as consideration for
an extension of time for performance.60

Why was it not feaslble to cancel this contract at
the time of the first bid protest? It was conceded that
the award was clearly in contravention of the applicable
regulations, In terms of cost to the Government, the
costs would have been absolutely nothing, For, as we

shall see 1ater,61

at the time of the flrst protest no
tangible benefits had been received by the Government,
Yet, the Comptroller General did not cancel, In response
to a later protest the Comptroller General adhered to
his refusal to cancel the contract by stating:
Termination of the Certifled contract
would not be in the best interest of the
Government as it would be time consuming

and would be extremely expensive from the
standpoint that all cabinets presently

60, This was the contractor's third extension,
61, See discussion at p., 44,

21



Installed would have to be removed and

replaced by reprocurement, Also, such

action woulngurther delay the bullding

contractor,

It is not understood to this writer why the
Comptroller General ruled that all of the cabinets that
had been installed prior to cancellation, or termination,
would have had to be removed, Clearly, under the
"Termination for Convenience" clause63 that was required
to be in the contract, such is not the case,

In his January 13, 1965 decision concerning this
same contract, the Comptroller General simply stated that
cancellation would be too expensive and time-consuming,
and, since by that date, the contractor had in fact
complled with the contract to a large degree, such
substantial performance made it not feasible to cancel
the contract,

Thus 1t would appear ultimately, that where a
contract has been awarded to other than the lowest

responsive, responsible bidder, and the contractor has

substantially performed the contract, 1t is not in the

62. Ms, Comp, Gen, B-153923, 13 Jan 1965,
63, ASPR 8-701(a), see also ASPR 8-505,

22



best Interest of the Government to cancel the contract,
What is in the best Interest of the Government seems to
take into consideration costs to the Government, time
factors and the effect of cancellation on other con-
tractors working on the same project,

Another representative situation is one where the
Government awards a contract to a bidder who is
responsive to very technlical specifications, determined
to be responsible, and then cancels the contract,éu
After award, an unsuccessful bidder protested that the
specifications were technical to such a degree as to
make them restrictive of competition, Uponh review it
was found that they were not restrictive in light of
what was considered to be the requirements of the
Government, However, the review also dlsclosed that
what was thought to be regquired was in excess of the
minimum requirements and that a substantial savings
could be realized if the contract was cancelled, The
requirements could be restated, the procurement re-

advertised, and new bids received, This was done,

64, Ms, Comp, Gen, B-156823, 21 Jun 1955,

23



The Comptroller General has conslstently held in
situations like this that the best interests of the
Government require that the contract be cancelled.65
Unless the cancelled contractor has conferred a tangible
benefit on the Government prior to cancellation he has
no enforceable claim; notwithstanding any actual
expenses he may have incurred in his good falth rellance
upon the contract, Further, he has no standing to
complaln that upon re-advertisement certain of his
prices may have been exposed to competing bidders,
possibly Jeopardizing his position through thils exposure,
The Comptroller CGeneral recognlzes that it may appear
unduly harsh from the contractor's point of view, but

offers nothing in the way of relief other than solace.66

65, 46 Comp, Gen, 348 (1966); 46 Comp, Gen, 275 (1966);
Ms, Comp, 5en, B=161722, 11 Jan 1968,

68. 46 Comp. Gen, 348 (1966); Ms. Comp. Gen., B-165186,
7 Nov 1968,

24



CHAPTER V
COURT TREATMENT OF CANCELLATION

The courts have taken a more liberal approach in
thelr treatment of cancellation of contracts, Their
efforts to come to the aild of the wrongfully cancelied
contractor offer some measure of relief when he is
successful, but fall totally when he is not, It is
apparent that most cancellatlon cases do not reach
the courts for review; probably because of the costs
and the time involved, Perhaps it is felt that court
action would only be pouring good money in after bad,

Nevertheless, the fact remains that contractors are

hot generally contesting the rulings of the Comptroller

General in the courts,

Two very significant court decision567 dealing
with the valldity of contracts have had but a limited
effect on the Comptroller General in his approach to

cancellation, In particular, the Reiner case has

67, John Reiner 4 Co, v, United States, 325 F,z2d
438 (Cct, €1, 1963), cert, denied 377 U.S, 931 (1964)
and Brown & Son Electric “o, v, United States, 325
F.2d 46 (ct, C1, 1963)
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caused him to take what might be considered a defensive
attitude in reviewing the propriety of contracting
officers' actlons in cancelling contracts.68 However,
he has also been upheld by the court when hls deter-
minations have been sound,59 and appeal to the judicial
forum is not automatic relief for a cancelled contractor,
The facts in the Relner case are typical of
cancellation situations, The invitation for bids
stated a desired delivery schedule, but authorized
bidders to propose thelr own, with the caveat that sub-
mitted schedules which extended the delivery schedule
by more than sixty days beyond the one desired in the
invitation, BRelner was sent written notice of award
and the formal contract soon followed, Subsequently,
he was informed that he was to suspend all operations
under the contract until further notice and to so
inform all suppliers and subcontractors., By this time

Reiner had incurred certain costs under the contract in

68, 46 Comp, Gen, 22 (1966); 44 Comp, Gen, 221 (1964);
43 Comp. Gen, 761 (1964),

69, Prestex, Inc, v, United States, 320 F.2d 357 (ct,
Cl, 1963),
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preparation for performance, An unsuccessful bldder
protested the award on the ground that invitation was
not sufficliently speciflc to adequately inform bidders
as to how they should bid with respect to delivery
schedules, The Comptroller CGeneral ruled that the
award to Reiner was lmproper and should be cancelled, 0
Reiner was unable to have this declsion changed,
whereupon the contracting offlcer informed him that in
compllance with the ruling, the contract was cancelled,
Reiner then instituted a breach of contract action in
the Court of Claims seeking to recover common law
damage, i,e,, anticipatory profits,

The court held that the award and the resulting
contract was valid, In so doing the court stated that
the test for valldity of a contract is whether the
alleged 1illegallity 1s plain, and that the contractor 1s

to be given the benefit of reasonable doubts to uphold

70, Ms, Comp, Gen, B-128405, 3 Aug 1956, 17 Sep 1956,
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the award.?1 It rationalized that the invitation for
bids was issued in compliance wlth legal requlrements
and that Relner's bid was responsive, The award to

Reiner by the contracting officer was viewed as an

71, Reiner, supra 325 F,2d at 440, "In testing the
enforceabllity of an award made by the Government, where
a problem of the validity of the invitation or the
responslveness of the accepted bld arlises after the
award, the court should ordinarily limpose the binding
stamp of nullity only where the illegality is plain,

If the contracting officer has viewed the award as
lawful, and it 1s reasonable to take that position

under the legislation and regulations, the court should
normally follow suit, Any other course could place the
contractor in an unfortunate dilemma, If he questlons
the award and refuses to accept 1t because of hlis own
doubt as to possible 1llegality, the contracting officer
could forfelt his legal bond for refusing to enter

into the contract, The full risk of an adverse decision
on valldity would rest on the bldder, If he accedes

to the contracting offlicer and commences performance of
the contract, a subsequent holding of non-~enforceability
would lead to denial of all recovery under the agreement
even though the issue of legality 1s very close; and
under the doctrine of gquantum meruit there would be no
reimbursement for expenses incurred in good falth but
only for tangible benefilts actually received by the
defendant, United States v, Misslssippl Valley
Generating Co,, 364 U,S, 520, 566n,22, 81 3, Ct, 294,

5 L, Ed, 2d 268 (1961); Clak v, United States, 95 U,S.
539, S42, 24 L, Ed, 518 (1877), It is therefore just

to the contractor, as well as to the Government, to

give him the beneflt of reasonable doubts and to uphold
the award unless its invalidity is clear."
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exercise of his business discretion contemplated in the
Armed Services Procurement Act of 21.9’-1"?,72 as amended,
The contracting officer is to be guided by the require-
ments of the agency and the bid most advantageous to the
Government, price and other factors considered in making
the award, Clearly, a delivery schedule is included in
Included in the phrase "other factors considered,"” The
court went on to suggest that the Comptroller General
applies criteria other than pure legal principles in

determining the legality of an award.73 Thus disposing

72, Armed Services Procurement Act of 1947, 41 U,S.C.
gl52 (1952), as amended,

73. Reiner, supra 325 F.2d at 440 "This inquiry, we
belleve, 1s not precisely the same as that which the
Comptroller General dealt, Because of his general
concern with the proper operation of competitive
bidding in government procurement, he can make
recommendations and render declsions that, as a matter
of procurement policy, awards on contracts should be
cancelled or withdrawn even though they would not be
held invalid in court, He 1s not confined to the
minimal measure of legality but can sponsor and
encourage the observance of higher standards by the
procurement agencles, Courts, on the other hand, are
restricted, when an invitation or award 1s challenged,
to deciding the rock-bottom issue of whether the
contract purported to be made by the Government was
invalid and therefore no contract at all--not whether
another procedure would have been preferable or better
attuned to the alms of competlitive bidding legis-
lation,
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of the issue of legality, the court turned to the
question of how such a cancelled contractor 1s to be
compensated,

The court held that the termination for convenlence
clause 1iﬁits the contractor's damages and the common
law damages for antlcipatory profits are not proper,
The court pointed out that the failure of the contracting
officer to invoke the termination for convenience clause
does not require a helding that the cancellation was a
common law breach of the contract.7u It has long been
the law that where a legal right is avallable to the
Government, the fallure to assert the right does not
extinguish 1it, and the court may invoke the right at the
trial for the first time.75

74, G, L., Christlan & Assoclates v, United States, 312
F,24 345 (ct, Cl. 1963;. pet, for rehearing denied 320
F.2d 345 (ct, C1, 1963) - Even in cases where the
parties have specifically agreed to exclude the termi-
nation for convenlence clause, or it 1is omitted for any
reason, the courts will limit the recovery as if the
clause had in fact been included, It was ruled that
ASPR procedures have the force and effect of law, and,

therefore are avallable and binding, notwithstanding
the actual terms of the contract,

75. College Point Boat Corp., v, Unilted States, 2567
U.S, 12 {1925),
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This limitation on recovery did not go unprotested,
In a strong dissent, Judge Whitaker in the Reiner case
pointed out that the contract was cancelled because it
was ruled to be a nullity by the Comptroller General in
that its award was violative of the applicable statute,
It 1s a contradiction to say that it
terminated a contract that in law it
asserted had never existed, Whether it
had a right to do so or not is immaterial,
because it 414 not in fact do so, The
possesslon of a right meags nothing unless
that right is exercised,
However, the court has remalned firm in this area’’ and
has continued to allow only termination for convenience
settlements and not common law damages.78 In cases
where the contractor 1s unsuccessful, his recovery is

limited to gquantum Valebat,79

In Prestex80 the court was tested as to the extent

of 1ts 1llberality in determining the propriety of

76, Reiner, supra 325 F,2d at 444,

77. Attorneys For G, L., Christian moved for a rehearing
before the Court of CZlaims which was denied and their
three attempts to have the matter heard by the Supreme
Court have also been to no avall, Certiorarl was also
denied in the Reiner case,

78, Warrgn Brothers Roads Company v, United States,

355 F,2d 612(Ct, Cl, 1965); Coastal Cargo Co. v,
U%tec}ds,tates, 351 F,2d 1004 (Cct. C1. 1965),

80, Prestex, Inc, v, United States, 320 F.2d 367 (Ct.

Cl, 1963),
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cancellation and the damages avallable, In that case
the court upheld cancellation of the contract where the
contractor submitted a sample which was not in con-
formance with the advertised specifications, When

the variance was discovered the contracting officer
notified the contractor of the deflciency but he refused
to comply with the specificatlions, The contractor
maintained that by accepting his low bid which was
predicated on the sample supplied and accepted, such
acceptance was a modification of the specifications,
The Government refused to accept the cloth and the
contractor sold it on the market for a loss and sued

to recover the difference between that price and the
contract price,

The court had no difficulty disposing of the
contractor's contention, It held that acceptance of such
a bid was beyond the authority of the contracting
officer in that the Armed Services Procurement Regu-
latlons forblds award to a bidder who is not responsive,
"Indeed, where the specifications in the invitation to
bld are at a variance with the contract awarded the
successful bidder, the resulting contract may be 'so

irresponsive to and destructive of the advertised
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81 The court held that

proposals as to nullify them,'"
the deviation from the specifications was substantial,
after applylng the Comptroller General's definition of
a substantial deviation,82
Turning to the issue of damages the court readlly
acknowledged that in certain limited cases quasi-
contractual relief was avallable to a contractor whose
contract was rescinded because it was found to be
invalid, However, such relief 1is limited by equitable
principles which would prevent the United States from
being unjustly enriched by such clrcumstances, Here
the United States was not so enriched; it enjoyed no
benef'its under the contract, As soon as the fallure
to meet the specificatlions was discovered the contract
was repudiated and none of the material was accepted
or used by the Government, The court alluded to the
possible bad falth of the contractor in submitting a

sample which was misleadlng both in appearance and in

the written description, particularly since the

81, United States v, Ellicott, 223 U,S, 524 (1912),

82, 30 Comp, Sen, 179 (1950) , . ., A substantial
deviation 1s deflined as one which affects either the
price, quantity, or quality of the article offered,
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contractor knew that the sample was not what had been
used in many prior years, On the basis of the facts

the court distingulshed the New York Mall and News-

a er83 case on the issue of entitlement to damages
P2pEer

other than gunantum merult, Therefore since the

contractor had delivered no benefit to the government,
despite hlis expenses under the 1invalld contract, he
was entlitled to no recovery,

In subsequent cases the court has added the
element of goed faith by the contracting officer in
making the award to the test for vallidity announced

in Reiner, In the Coastal Cargo case® the contract

was cancelled when it was learned that a lower bidder's
bid had not been considered because the bidder lacked

the required certification by the Small Business

83. New York Mall and Newspaper Transportation Company
v. United States, 154 =, Supp. 271 (Ct. Cl1l., 1956),
cert, denied, 335 U.S, 904, (1957) where contract was
cancelled as being in violation of the reguirement to
advertise, The court held that the contract had
already been executed to a large extent and that
damages were not restricted to strict gquantum meruit
because there had been a bona fide purpose to render
services to the Government under an agreement that
had been fully approved by the Postmaster General,

84, Coastal Cargo Company, Inc, v, United States, 351
F.2d 1004 (Ct. C1. 1965),
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Administration, The contracting officer made a
determination that 1t was necessary to award with
contract immediately but did not seek certification
from the Small RBusiness Administration as required by
appropriate regulatlons, He awarded the contract

instead to Coastal Cargo and then issued a certificate

of urgency to explailn his action, The Government
contended that the contracting officer violated the
applicable regulations when he failed to refer the
matter of competerncy to the Small Business Administration
and therefore the subsequent award was illegal, The
court found that the contracting officer was acting in
good falth when he sought to come within an exceptilon

to the requirement that a certificate of competency

e obtalned from the Small Business Administration,

The court further held that the only impediment to the
contract was the fallure to issue the certificate of
urgency within the required time limits, but held that
the determination of urgency was made timely and the
court does not look to form, but rather to substance,

It did 1imit recovery to the termination for convenience

clause, relylng on the Relner decislion for authority
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that the Govermment may look to that clause even when
it was not invoked by the contracting officer, The
same results obtalned in a similar case where the court
announced that the lllegallty complained of was not

present,

If the contracting officer acts in good
faith and his award of the contract 1is
reasonable under the law and regulations,
his actlon should be upheld, In other
words, a determination should not be made
that a contract 1s 1nva%%d unless 1its
11legality is palpable,

85, Warren Brothers Roads Company v, United States,
355 F,2d 612 (Ct, Cl, 1965),
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CHAPTER VI
EFFECT OF COURT DECISIONS ON COMPTROLLER GENERAL

The reference in Beilner that the Comptroller General
applies other than pure legal standards in determining
the legality of contracts did not go unanswered, The
Comptroller General responded that where an award is
found to have been made contrary to statute it may be
cancelled.86 The Comptroller General has stated that
in determining whether the award is 1llegal only the
prevalling standards of law are appllied, However it
i1s the Comptroller General's position that », , , if an
award is contrary to statutory and regulatory require-
ments it cannot operate to create a valid contract;
that any purported contract thus made is a nullity and
void."87

Is the Comptroller General saying in some cases,

that an illegal contract is voidabléi%ut not in all?

86, Emphasis mine,

87, Ms, Comp, Gen, B-154530, 15 Jul 1964 in an advisory
opinion to the Veterans Administration requesting
proprlety of cancelling a contract on & "no cost" bvasis,

88, 46 Comp, Gen, 123 (1966) - held to be voidable at
the option of the Government where bid was erroneously
evaluated,
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That appears to be the result in certaln cases where he
has held it to be in the best interests of the Govern-
ment to continue with the arrangement even though
apparently contrary to 1aw.89 I use the term "arrange-
ment"” for lack of a better description, That a contract
which is entered into contrary to law 1s a nullity and
void is also the position of the Comptroller General, 90
What then do we have, a voldable nullity? Are there
comparatlve degrees of illegality in Government contracts?
Or is the Comptroller General really considering the
public interest 1in each specific instance as the most
conpelling element in interpreting the legal status of
the contract,’l Or 1s he applying Reiner and Brown
standards 1in some cases and different standards in

others? Each time this thought 1s alred, he sharply

89.)43 Comp, Gen, 761 (1964) (distinguishing the Prestex
Case)},
90, Mg, Comp, Gen, B=154530, 15 Jul 1964,

91, 46 Comp, Gen, 745 (19675 . « « concluding that the
award under circumstances much llke those in Reiner was
improper because of amblguous dellvery terms, Contract
was not cancelled because the award was already com-
pleted, the good falth of the contracting officer in
making the award was demonstrated, and found not to be
in the best interests of the Government to cancel,

The contractor in this case was the low bidder,

38



responds in the negative,92 but the decisions indicate
the contrary., However, the best Iinterest of the
government is cited as the reason in most cases, It
may well be that included in the best interests of the
Government, as determined by the Comptroller General,
are the considerations and standards referred to in

Reiner, Brown and later cases,

How does one determine what is in the best interest
of the Government and who should make the determination?
The rule as to who makes the latter determination is
clear and has withstood the test of time, Such a deter-
mination is a matter for administrative determination,
usuvally by the contracting officer, It 1s settled that
a contracting officer may cancel a contract he was
authorized to make when the public interest requires 1t.93

Additionally, in the absence of an abuse of discretion

or wrongdoling by a Government agent, the Comptroller

92, 43 Comp, Gen, 761 (1964) "With respect to the
Reiner case, , ., , nNo more need be said than that we
are in compiete dlsagreement with the Ehilosophy that
this Office applies higher or different standards than

are applied by the courts in determining whether a
contract award is 1llegal."
93, 29 Comp., Gen, 36 (1950); 18 Comp., Gen, 825 (1939),
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General will not attempt to substitute his judement for

that of the contracting agency, Any attempt to define

"best interests of the Government" would result in a

very vague and general description; it is simply too

broad a matter to be cramped into any single definition,

“hat 1t 1s today may not be what it was yesterday or

will be tomorrow, It has been construed on an "as needed"

basis within the framework of individual cases, emphasizing

certain conslderations more often than others, Its

worth in contract cases should be more in the area of

predictability than in definition, however the personality

of the decision maker 1s of critical consideration when

judging its wvalue, "The soundness of an opinion on

public policy depends upon experience and is in pro-

portion to the knowledge of the past and the Intellectual

power of the one who holds 11;."9LP
A survey of the announced considerations in recent

cases and decisions willl enable a cancelled contractor to

predict the outcome in his particular case only to a very

94, A, Corbin, Corbin on Contracts, (one volume Edition,
at 1160, 1952).
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limited degree, Such ltems as savings to the Govern-
ment,95 termination costs,96 urgency of the requirement,g?
good faith,98 and the effect on competitive bidding99
are frequently uttered in connection with the term
"public interest," In cases where the contracting
officer has erroneously awarded the contract to other
than the lowest bidder it has been held to be in the
public Interest not to cancel where the parties were
acting in good falth and the contractor has completely
performed,loO or the contractor has spent substantial
sums towards performance.101 Comparison of those

decisions with others having essentially the same fact

95, Ms,. Comp., Gen, B-156823, 21 Jun 1965,

96, Ms, Comp, Gen, 2-~161991, 15 Sep 1967.

97, 46 Comp, Gen, 123 (1966); Ms, Comp. Gen, B-165835,
31 Jan 1969; Ms, ComE. Gen, B-160537, 17 Oct 1967,

98, 46 Comp,., Gen, 745 (1967); Ms, Comp., Gen, B-161991,
15 Sep 1967 - where because the contracting officer and
the contractor "appear to have acted honestly and
reasonably and because we are advised termination costs
would be excessive, , . . do not think the present
contract should be disturbed,"

99, Ms, Comp, Gen, B-164826, 29 Aug 1968,

100, Ms, Comp, Gen, 3-154976, 15 Sep 1964; 43 Comp,
Gen, 323 (1963),

101, 43 Comp, Gen, 204 (1965),
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situations where the contracts were cancelledl02
underscores the dilemma of the contractor, The con-
tractor in these latter situations can expect only a
rejection of his clalm and an expression of futility
by the Comptroller General.lo3 An attempt to reconcile
the declisions 1in cases where the specifications were

declared defective leads to the same results.lou A

102, 46 Comp, Gen, 348 (1966) - where the cancelled
contractor was only seeking reimbursement for the
premiums pald for performance and payment bonds that
were requlred under the cancelled contract; Ms, Comp,.
Gen, B-~164826, 29 Aug 1968,

103, Ms, Comp, Gen, B-149795, 4 Jan 1963 cancelled
because of erroneous bid evaluation, "It may appear
unduly harsh to require a contractor who acted in
good falth to absorb the costs applicable to those
items undelivered at the time of cancellation,";

6 Comp. Gen, 348 (1966) "we recognize that it may
appear unduly harsh to require a contractor who
acted in good faith to absorb the costs applicable to
procurement of the performance and payment bonds
required before performance could commence under the
contract,"; Ms, Comp, Gen, B=165186, 7 Nov 1968,

104, 46 Comp. Cen, 745 (1967) specifications as to
delivery were held improper, but because award was
made in good faith best interests of the Government
militated against cancellation; 47 Comp, Gen, 448
(1968) brand name or equal procurement had defective
specifications which did not correctly state the
minimum requirements of the Government, Cancellation
was not required "due to the urgency of the procure-
ment," s Ms, Comp. Gen, B-156723, 21 Jun 1965
Specificatlions did not accurately state the requirements
of the Bureau of Engraving, It was discovered only
upon protest by a nonresponsive bidder that the
speclifications were overstated, The contract was
cancelled,
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careful reading of the cases discloses that where there
has been a significant pecuniary advantage to the
Government it 1s frequently sald that it would not be

in the best interests of the public to cancel.los
Although the Comptroller General deniles that the moti-
vating factor in determining what's in the best interest
of the Government 1ls the best financial position, in
those cases where there are no other compelling reasons,

no other explanation seems plausible.106

The urgency
of the procurement 1ls frequently the determinant that
the public interest107 requires that the award not be
disturbed; likewise the fact that the contractor has
already substantially performed108 1s used as the

determinant, In certain cases the costs to the Govern-

ment in cancelling are welghed against continuation and:

105, 45 Comg. Gen, 325 {(1965) "The maintenance of
competitive bildding procedures, , , . is infinitely
more in the public interest than the obtaining of a
possible pecunlary advantage in a particular case by
a violation of the rules,”

%37: L7 gggg: ggg: Zﬁg E%ggg;; 4é Comp, Gen, 123

(1966),
108, 47 Comp, Gen, 409 (1968); 46 Comp., Cen, 745 (1967).

43



the contract is not cancelled.109 Clearly, such a guage
should not be employed, Except for the administrative
costs of a new procurement, the only costs to the
Government would be for ltems received and accepted
prior to cancellatlion, Since the recovery limited by
the courts and the Comptroller General is for guantum
valebat, there can be no expenses for other than retained
tangible benefits.llo

Often an award which would ordinarily be void 1is
not cancelled because of extraordinary overriding
considerations, TFor example where the contracting
officer's evaluation of the blds is erroneous thus
making hls award to the contractor a2 violation of
10 U.S.C., 2305(¢). Such a case arose as recently as
January 1969.111 In this case the Government's stock
of the item was depleted after the contract had heen
cancelled and an immediate need existed to fill orders,

The contracting officer was advised to rescind the

109. 46 Comp., Gen, 745 (1967); Ms., Comp, Cen, B-161491,
15 Sep 1967,

% 0, United States v, Mississi pi Vallg ngerating Co,
3 .S. 520 (1961); Ms, Comp. n B~1 %1 Nov 1988.

111 Ms, Comp, Gen, B-165835 31 Jan 1969,
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cancellation, upon agreement by the contractor to
reduce his price to the amount quoted by the lowest
Ptidder, If the contractor 4id not agree to these
terms, the contract was to remain cancelled and award
to be made to the low bidder, WwWhy, in this case, was
the contractor forced to reduce his price when in
other cases where cancellation would have been proper,
no such requirement was 1mposed?112 This procedure
certalnly doesn't uphold the integrity of the com-
petitive bidding system, Yot only is the Comptroller
General saying that contracts made in violation of
laws and regulations are voidable in some, but not all
cases, but whether or not they are cancelled depends
upon the ability of the contracting officer to negoti-
ate a contract, the terms of which have already been

dictated,

112, Ms, Comp, Gen, B-161448, 12 Apr 1968; 46 Comp,
Gen, 745 (1967),
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CHAPTER VII
VIOLATIONS OF COLLATERAL STATUTES

The discussion to this point has been primarily
concerned with cancellation of contracts resulting from
some illegality in the award caused by the conduct of
the Government, Consider now, the situation where the
11legallty results from the conduct of the contractor,
Here the concern 1s not so much with the i1llegality
surrounding the award of the contract as with the
conduct of the contractor, which may be violative of

113

one of the collateral statutes concerned with
Government contracts, Such a situation occurred in
the case of United States v, Acme Process Equipment

3
Company.‘lu

Acme involved a violation of the Anti-
Kickback Act.llS

This Act provides that any fee, commission, gift
or gratulty of any kind paid by a subcontractor,
directly or indirectly, to any officer, agent, employee,

or partner of a prime contractor holding a negotiated

113, Several statutes grovide that in the event of
hon-compliance, the contract may be cancelled, E,g,.

Davis-Bacon Act, 40 U,S,C, §276a-1 (1964); alsh-
Healy Public Contracts Act, 41 U,S.C, g36 (1964);
Service Contract Act of 1965, 41 U,S.C, 351-357 (1965);
Executive Order 11246, 28 Sep 1965 (Non-Diserimination
in Employment) required to be provided in the contract,

114, United States v, Acme Process Equipment Co,, 1385
U.S, 138 (1966), reh den 385 U,<, 1032 (1957)

115, 41 U,s.C, g51-54 (1964),
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contract with the Government, as inducement for the
award of the subcontract, 1is prohibited, The Act
provides for two express sanctions for its violation:
criminal penaltles of fine or imprisonment against
individuals who make or recelve kickbacks, and recovery
of the amount of the KkKickback by the Government to the
extent it inflated the contract price, The Act as
first legislated in 1946 was limited to specific types
of negotiated contracts, Another feature of the 1960
amendment was that 1t made the civil sanction retro-
active to allow the Government to recover kickbacks on
prior contracts, The Act dld not provide for cancellation
of a contract so tainted and a literal reading makes 1t
applicable to kickback arrangements entered into prior
to the award,

In Acme the Supreme Court expanded the sanctions
available to the Government by vigorously upholding the
cancellation of the contract, Further, in an unusual
approach to statutory interpretation the court
unanimously held that when such statutes are violated

the public good requires that they be cancelled,
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The facts in Acme were that at least five sub-
contracts were obtalned through kickbacks paid to
three of Acme's employees, Acme had been warned that
one of these employees had been suspected by the Army
of having violated the restrictions of contingent-fee
arrangements in his dealings with other Government
contractors, However, no evidence was produced and
no action was teken against him by Acme until the
kickback activities of the three were known, At that
time the president of the corporation caused thelr
resignations., The Government cancelled the contract
on the ground that the Anti-kXickback Act had been
violated, where upon Acme sued for breach of contract,

The Court of Clalms held that the Anti-Kickback
Act did not authorlze cancellation of contracts and
awarded judgment for &ggg.llé The Supreme Court held
that it does,

Applying the rationale of United States v, Missis-

sippl Valley Co.ll? that "a statute frequently implies

that a contract is not to be enforced when it arises

116, 347 F,2d 509 (ct, €1, 1965),
117, United States v, Mlsslissippil Valley Generating Co,,
36h U,5. 520 (1961),
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out of cilrcumstances that would lead enforcement to
offend the essential purpose of the enactment,"118

to the facts in the Acme case, the Court falled to
glve credence to a vital distinction made by the Court

of Claims, In the Mississippl Valley case the statute

involved d4id not provide for a civil remedy as did the
Anti-Kickback Act, There the cancellation was allowed
on the gound that nonenforcement was essential to
effectuating the public policy embodied in the Act,
where there was no civil remedy, In reaching the same
conclusion, the court in Acme sald:

There 1s absolutely no indication in the

legislatlive history of the Anti-Kickback

Act that Congress, in providing a civil

remedy for a more tangible evil, intended

to preclute other civil sanctions necessary
to effectuate the purpose of the Act,

The court went on to add that nothing in the Act
specifically precluded them from providing additional
sanctions not necessarily considered by Congress, The
holding was further justified on the grounds that long-
standing public policy against the evils of kickbacks

required such action to comply with Congress' 1960

118, Acme, supra, 385 U,S, at 145,
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attempt to close all the loopholes in the 1946 version
of the Act, And, "1t is the inherent difficulty in
detecting corruption which requires that contracts

made in vieclation of the Anti-Kickback Act be cancelled.119

No mention was made of possible compensation for
goods already accepted by the Zovernment under such a
contract, However, it would be difficult to conceive
of the notion that the Government would cause a for-
felture, even in those cases in which the contractor
commits a criminal act in violating a statute, If the
contract 1s unenforceable, nothing would preclude the
Government's return of previously accepted, but unused,
goods to the contractor, thus defeating any argument
that it was unjustly enriched, As in cases such as
Acme, where the product procured was recolless rifles,
the contractor who perhaps has already substantially
performed is left 1in a very stralned position, Ee has
no ready market to dispose of his product and if the
Government has not already accepted his goods, he stands

to lose all,

119. Acme, supra, 385 U,S, at 148, (Emphasis mine).
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CHAPTER VIII
CONCLUSIONS
Must & Government contractor live in fear that

his contract may be cancelled after he has srent
considerable time, effort, and money in a good-failth
effort to perform? Must he rush to deliver his
product so that in the event of cancellation his
losses will be mitigated? And must he perform with the
gnawing anxiety that he may be cancelled because of a
mistake by an agent of the Government? Certainly the
answer to the above gquestions should be an unqualified
no, However, that is not the case, Positive legis-
lative relief 1ls needed to overcome the problems of
cancellation, Allusion to the wispy legal phrases
such as "public policy" and “"the best Ainterests of
the Government" has proven to be an inadequate method
of resclution, Attempting to resolve the problem in
certaln selected situatlons through the use of Public
Law 85-804 1s a frustrating experience for both the

Government and the contractor.119 Its avallability

119, 50 U,S.C, gli431-1435 (1964) allows agencies of the
Government who exercise functions connected with
national defense to glve limited relief in certain
cases when 1t 1s deemed that such action would facili-
tate the national defense,
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is 1imited, in that the Act specifically provides that
it shall not be construed as authority to negotiate
for contracts that are required to be formally
advertised.lzo Nor may the Act be used as authority
to amend a contract so as to increase the contract
price to an amount higher than the rejected bid of the
lowest, responsible bildder,12l The Act doesn't become
of any real help to a cancelled contractor except to
the extent that 1t seems to say he may be entitled to
some compensation where there was no formal contract,
However, 1t must be borne in mind that the Comptroller
General has already asserted his broad power with
respect to the contract and that his approval of the
voucher for payment 1s necessary. It is not likely
that he will, in effect, reverse himself and pay the
contractor, His position, that contracts made in

violation of the statutes or regulations are void

except when it is in the best interests of the Government

120, 50 U,S.C, g1432(c) (1964),
121, 50 U,S.C., 5l432(e) (1964),
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to continue them, negates the relief that might have
been forthcoming, Thus relief under this Act 1s not
easily accessible,

Nor is the cancelled contractor likely to obtaln
a more favorable result under the "Meritorious Claims
Act.“122 This Act provides that the Comptroller
General shall, in effect, sponsor a bill for the
contractor's relief in a case which the Comptroller
General declides to be meritorious, UNo further
discussion under this Act 1s necessary to see the
futility that faces the contractor,

Only Congress can adequately provide the relief
that is needed, It appears unreasonable that the
Government should have this awesome power over a
contractor, which if exercised, could result in the
inequitable conclusions such as discussed above,
Legislation 1s essential to protect the Government as
well as the contractor, BRelief in the form of a man-
datory contract provislon providing that in the event
the award lis cancelled, compensation willl be allowed

to the extent of actual expenses incurred, plus a

122, 31 U,s.C, §236 (1928),
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reasonable profit on such expenses, conditioned on the
good falth of the contractor, An easy way to accomplish
this kind of relief would be to amend the "Termination
for Convenlence”" clause to provide that in the event
the contract 1s cancelled by the Zovernment, and not
due to the contractor®'s misconduct, the cancellation
shall be treated as a termination for the convenience
of the Government,

The Government has consistently maintained that
it 1s to be bound by the usual rules of agency, but
is not estopped from denying the lack of authority of
its agents.123 However, such a policy 1s unrealistic

in 1ight of the extremely complex and technical

requirements of dolng business with the Government,

The great majority of the situations in which contracts
have been cancelled have arisen as a result of the
mistakes or misinterpretation of the Sovernment agent,
not the contractor. Although there has been some

liberalization in connection with the "apparent

123, United States v, Zenith-Zodley Co,, 180 *, Supp.
611 (S,D.N,Y, 1960); 259 F,24 634 (24 cir, 1961);
Kelley v, United States, 91 ¥, Supp. 305 (Ct, 71,
1950), cert, denied 340 U,S., 850 (1950), reh den 340
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authority" of Government agents, contractors still
face the harsh reality of cancellation and/or the
expense of a law sult whenever the contracting offlcer
makes the award, OCnly relief in specific statutory
language can protect the contractor from paying for
the mistakes of the Government, Until that time
contractors must struggle with the vaguerles of public
policy, best interests of the Government, and the
harsh rules of speciflc authority,

In so doing, it is submitted, the contractor
hedges agalinst possible cancellation, with inadequate
recovery, by inflating his bid, Surely it cannot be
presumed that most Government contractors are unin-
formed of the decislons of the Comptroller General
and the Court of Claims, Likewise, 1t must be
presumed that belng reasonably sound businessmen, the
risk of cancellation has been considered in deter-
mining the bld offered, Thus 1t may well be more in
the public interest to alleviate this bid-factor
from Government contracts by legislating relief to
cancelled contractors who have suffered loss through

noe fault of thelr own,
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