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SCOPE

A study of the general principles of United States municipal
law applicable to the use of force in connection with the protec-
tion of property of the federal government in peacetime, with
particular emphasis accorded to the legal problems confronting
military personnel inperforming this function.
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CHAFTER |
INTRODUCTION

His rifle slung loosely over his shoulder, the young soldier
looked over the Nike site in the dim moonlight. This was his
first time on sentry duty and he had net realized how lonely it
could be, Suddenly he was startled by a sound near the fence.
Strainh;g his eyes, he made out a crouching figure moving from
the fence toward the center of the site., "Halt', he cried, un-
slinging his rifle. The figure stood erect for an instant, then
began to run. "Halt! Halt or I'll shoot," shouted the sentry.
The figure continued across the site. The rifle cracked, once,
then again, resounding in the stillness of the night, as the sen-
try fired into the air. Stillthe figure ran, faster than ever.
The sentry aimed his weapon after the retreating figure and
pulled the trigger.

A rare incident? Unfortunately, it is not. For example,
in a period of only two irionths tae United States Ar.ny Air De-
fense Command experienced twelve known penetrations or at-

tempted penetrations into its Nike sites., In five of these



twelve cases, the sentry fired at the intruder. 1

Who was the intruder? Perhaps it was a saboteur, or
possibly an espionage agent seeking important information
for a foreign power, More likely, however, it wasa thought-
less teen ager taking a short cut, or a nearby resident looking
for his cat, or, at worst, a petty thief out to get a few gallons
of gasoline. Is the sentry justified in shooting at any or all
such intruders?

Unless he is specifically instructed to the contrary, the
sentry will very likely assume that he is, He is required to
memorize general orders which direct him to "take charge of
this post and all government property in view' and ''to challenge
all persons on or near my post and to allow no one to pass

2
without proper authority." He is given a weapon and, in many

1
See JAGA 1961/4826 (Aug. 25, 1961). No injury was in-
flicted in any of these cases.

2
_ See U.S. Dep't of Army, Field Manual No. 26-5
/_’nereinafter referred to as FM /, Interior Guard para,
5 (1956).



C

cases, live ammunition. Quite naturally he assumes that he
is expected to use them. As one young private put it after
wounding a fleeing civilian, ". . , that is what weapons were
there for, to use. "3

Thus, because the sentry is armed with a deadly weapon
the problem of when and how much force he may legally use
in protgctmg government property‘ is a particularly acute
one, But the same basic problem extends to every person in-
trusted with the custody of government property or the respon-
sibility for protecting it, What may the military driver do
when he discovers someone slashing the tires of the vehicle

assigned to him? Orthe motor sergeant when he sees someone

stealing a can of gasoline?

3
Lewis v. United States, 194 F. 2d 689, 692 (3xd Cir.
1952).

4

The term property as used herein refers to real and
personal property in general, There is no discussion of legal
problems peculiar to any particular type of property or arising
from the special nature of such property (e.g., nuclear mater-
ials, property of a classified or restricted nature).

3



In each case the serviceman® will act according to his own
best judgment to protect the property intrusted to his care,
even though this may involve the use of force.

But what are the legal consequences of his use of force?
What law will be applied in passing judgment on his conduct?
What are the general legal principles governing the use of
force i such cases? These are some of the problems which

will be dealt with in the following discussion.

CHAPTER 11
THE PARTIES AND THE LAW
A, THE UNITED STATES AS DEFENDANT
If an injury is caused by the unprivileged or excessive use
of force in protecting government property, the injured party
could conceivably seek compensation either from the individual

serviceman or, under the principle of respondeat superior,

from the United States. It is to be expected that the injured

5
The term serviceman is used for convenience, With the
exception of the Posse Comitatus Act, 18 U,S,.C. # 1385 (1958),
discussed below, the same legal principles are generally appli-
cable to civilian guards and other employees of the United
States who have no specific statutory law enforce ment authority,

4



party would prefer to recover directly from the United States
since servicemen in general, and especially those usually
performing guard duty, are not noted for their affluence.

A formidable obstacle to any civil actiondirectly against
the United States, however, is the fact that claims based on
assault, battery, false imprisonment, and false arrest, all the
torts most likely to be committed in commection with the defense
of government property, are specifically excludc:d6 from the
Federal Tort Claims Act, ' Nor are such claims payable ad-
ministratively, 8

This has not prevented imaginative plaintiffs from suing the
United States, however. There have been several cases, for
example, in which negligence has been alleged in connection with

the serviceman's unprivileged or excessive use of force.

6
See 28 U,S,C. 8 2680 {n) (1958).

7
Ch, 753, 60 Stat, 842 (1946), as amended (codified in
scattered sections of 28 U, S, C.).

8 :

See, e, g., Army Regs., No, 25-25 [_Kereinafter cited as
AR /, para. 5 m (6) (Oct. 1, 1959); AR 25-30, para. 8
g (Oct. 1, 1959).



Typical of thege is the case of Collins v. United States?

in which suit was brought under the Federal Tort Claims Act
alleging negligence on the part of a military policeman, The
military policeman had parked his dulyassigned Army vehicle
outside of a hotel in the civilian community and had gone inside.
When he came out he discovered Collins partly in the cab of the
vehicle and two other civilians astanding just outside of it. The
military policeman, drawing and cocking his . 45 pistol, de~
manded an explanation of what the three men were doing and
lined them up at gun point, Collins attempted to seize the pis-
tol but the weapon discharged, wounding him.

Although the use of a pistol may posaibly have been exces-
sive under the circumstances and therefore might have con-
stituted an assault, the allegation of negligence seems somewhat
strained. Apparently the court thought so too, since it found
that there was no evidence of negligence on the part of the mili-

tary policeman and dismissed the suit,

9
95 F. Supp. 522 (W.D. Pa, 1951),



Recovery against the United States on the theory of negli-

gence was allowed under similar facts in the Tastor cause.lo

where a person trying to disarm a goldier guarding a ship was
killed when the soldier's pistol discharged during the scuffle,
and in the Cerri case, 1 where a bullet fired by a soldier with-
out sufficient justification at a person escaping from arrest
struck an innocent bystander. 12 However, no suit against the
United States has been successful whenthe serviceman inten-
tionally fired at the plaintiff or plaintiff's decedent, B

Thus, it appears that any suit for damages arising from
the intentional use of unprivileged or excessive force against

the injured party is not properly brought against the United

10
Tastor v, United States, 124 F, Supp. 548 (N.D, Cai, 1954).

1
Cerri v. United States, 80 F. Supp. 831 (N.D. Cal. 1948),

12
It mnay be significant that both cases in which recovery
was allowed were decided in the same division of the same dis-
trict court, although not by the same judge.

13
See, e.g., Stepp v. United States, 207 F. 2d 909 (4th

Cir. 1953), cert. denied, 347 U.S. 933 (1954); Lewis v. United
States, 194 F. 2d 689 (3rd Cir, 1952); Ferran v. United States,
144 F. Supp. 652 (D.C. P.R. 1956),




States. And, of course, the United States is never criminally

liable for the acts of its agents.

B, THE INDIVIDUAL AS DEFENDANT
With regard to the individual serviceman, the possibility
of criminal liability to both state and federal governments must

be considered in addition to any possible civil liability for

damagass. 14

It has long been recognized thatan officer of the United

States is not subject to the criminal jurisdiction of a state for

acts done within the scope of his duties. }°

Where an officer from excess of zeal or
misinformation, or lack of good judgment in
the performance of what he conceives to be
his duties as an officer, in fact transcends
his authority, and invades the rights of indi-
viduals, he is answerable to the goverament

14
A detailed analysis of the criminal and civil lability of

federal employees for acts done in the performance of their
duties is beyond the scope of this thesis. Only a brief resume’
is included here.

15
See In re Neagle, 135 U,S, 1, 75 (1890); In In re Waite, 81
Fed, 353 (N D, Iowa 1837), a&f.'d, 88 Fed. 102 (8th Cir, 1898),
appeal dismissed, 180 U,S, 635 (1901); Brown v. Cain, 56
F. Supp. 56 (E.D, Pa. 1944).




or power under whose appointment he is act-
ing, and may also lay himself liable to answer
to a private individual who is injured or op-
pressed by his action; yet, where there is no
criminal intent on his part, he does not be-
come liable to answer to the criminal process
of a different government, 15

This ruleis also applicable to enlisted m-mbers of the armed

forces, 17

This relative immunity from state prosecutionis somewhat
misleading, however, since the reasonableness of the service-
man's conduct will be closely scrutinized in determining whe-
ther his actions were done in good faith within the scope of his
duties and without criminalintent,

For example, in Brown v, Cain, 18 Coast Guardsman Brown,

guarding a shipyard, was struck by a brick during a riot, He
shot at the legs of a man running away, thinkingthat was the

guilty person and seeking to arrest him, The man tripped and

16
In re Lewis, 83 Fed. 159, 160 (N.D, Wash, 1837).

17
See In re Fair, 100 Fed. 149 (C.C.D. Neb. 1900).

18
56 F. Supp. 56 (E.D. Pa, 1944).



-

fell just as Brown fired, and as a result the bullet inflicted a
fatal wound, Brown was indicted by the state for murder and
applied to the federal court for a writ of habeas corpus. Al-
though the court eventually granted the writ, saying Brown was
"amenable to the law of the United States and to no other", 19
the reasonableness of Brown's conduct was thoroughly examined,
The court indicated that it would have held that Brown's act
was beyond his authority, and therefore without protection, if
the evidence had not been so clearly in his favor.

With regard to criminal responsibility to the United States,
the servicemanhas no immunity from prosecution. However,
the acts of a subordinate, done in good faith in compliance with
his supposed duty or orders, are justifiable unless those acts
are manifestly beyond the scope of his authority, or the order

is such that a man of ordinary sense and understanding would

o ————————

19
_I_c_l_. at 60,

10



know it to be illegal, 20

An extreme example of a serviceman's liability for an act
done in obedience to an order is the case of Airman First Claes
Kinder, 2! Kinder was on guard duty when he apprehended a
Korean civilian prowling in a bomb dump shortly before mid-
night,

Lieutenant Schreiber ordered Kinder, accompanied by Air-
man First Class Toth, to take the Korean out and shoot him to
discourage other prowlers, Kinder did so. He was convicted
of premeditated murder since the order was so clearly illegal

that it afforded hi.n no protection.zz

20
See United States v. Clark, 31 Fed, 710, 717 (E.D,
Mich. 1887); Manual for Courts-Martial, United States, 1951
Exereinafter referred to as the Manual and cited as MCM,
195_1-_2 para. 197b; Model PenalCode 3 2.10 (Prop. Cff. Draft
1962).

21
See ACM 7321, Kinder, 14 CMR 742, 774 (1953).

22
Lt. Schreiber was also convicted of prerneditated mur-
der, United States v. Schreiber, 5 USCMA 602, 18 CMR 226
(1955)., Toth was discharged before any action could be taken
against him and laier attenapts to exercise jurisdiction over
him were unsuccessful, Toth v, Quarles, 350 U.S, 11 (1955).

11



Cbedience to an apparently lawful order is generally re-
cognized as a defense to a serviceman’s civil liability as well, 23
Except for this limited protection for military subordinates
acting under orders, it had long been established that agents
of the United States were personally liable for their own torts,
though committed in performing their duties, 24 In recent
years, 'however. there has been a considerable erosion of this
concept.

The leading case in support of the proposition that federal
employees are immune from lability for torts committed in

perforiing their duties is Gregoire v, Biddle. 25 1 that case

23
See McCall v. McDowell, 15 Fed. Cas, 1235, 1240
(No. 8673) (C.C.D. Cal. 1867); Neu v. McCarthy, 309 Mass.
17, 33 N.E. 2d 570 (1941), Covira, Bates v. Clark, 95 U.S.
204 (1877); Mitchell v, Harmony, 54 U.S. (13 How, ) 115 (1851);
Little v. Barreme, 6 U.S, (2 Cranch.) 169, 179 (1804).

24
See Sloan Shipyards v. United States Fleet Corp., 258
U.5, 546, 567-8 (1922); McCall v. McDowell, supra note 23,
at 1238; Towle v. Ross, 32 F. Supp. 125 (D.C. Cre. 1940).

25
177 F. 2d 579 (2d Cir. 1949), cert. denied, 339 U.S.
349 (1950).




Judge Learned Hand used very bread language in holding that
the Attorney General and another Department of Justice offi-
cial were not subject to civil suit by the plaintiff who claimed
to have been falsely imprisoned by them, This case was ex-

tensively quoted by the Supreme Court in Barr v. Matteo, 26

a libel suit which appears to turnas nuch on the theory that
a statement made in connection with official duties is privi.
leged as upon any theory of genaral luununity from suit. Ne-
verthelees, because the broad and persuasive language of
Judge Hand was quoted with approval by the Supreme Couxt,
other federal courts are accepting it ag the law. 27

The Supreme Court's acceptance of Gre-
goire v. Biddleimpels us to the conclusion
that the law has ¢hanged, and that itis

now considered wise to leave sorae govern-
ment agents entirely free from suit whea

L SR

26
360 U.5s. 564 (1959).

27
See Cve Gustavsson Contracting Co. v, Floete, 229 F.
2d 655 (2d Cir. 1962),cert. denied, 374 U.S, 827 (1963) (suit
against govt. inspector for causing cancellation of plaintiff's
contract with govt.); Gamage v. Peal, 217 F. Supp. 384
(N.D. Cal. 1962) (medical :nalpractice suit),

13



they are acting within an ares intrusted
to their discretion, 28

Because this legal concept is still in a stage of develop-
ment, it is impossible to say how far it will extend. %9 At pre-
sent, it does not appear to guarantee irnmunity from civil
suit to the serviceman who uses unprivileged or excessive
force in the protection of government property. 30

In any event, if the use of force is sufficiently flagrant,
the serviceman may be held to have exceeded the limits of his

authority and thereby to have lost any protection from either

civil or criminasl liability otherwise available to a federal

28
Bershad v. Wood, 290 F, 2d 714, 719 (9th Cir, 196))

(suit against Internal Revenue Service officials for erroneously
impounding bank account).

29
Since Barr v. Matteo, the only case in which a federal

employee has been specifically detarmined to have acted out-
side the scope of his employment so as to make the immunity
doectrine inapplicable is Wheeldin v, Wheeler, 373 U.S. 647
(1363), in which an investigator for a Congressional committee
filled in na:nes without authorization on subpoenas which had
been signed in blank,

30
See Selico v, Jackson, 201F. Supp. 475 (S.D. Cal.
1962) (city policernan held liable, in spite of immunity prin-
ciple siinilar to that of federal employees, for use of exces-
sive force).

14
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employee,

C. THE APPLIGABLE LAW
Although there are mmany federal statutes designed for the

i

protection of government property, there i3 no provision

specifically authorizing the use of force for this purpose. The

clogest thing toa statutory suthorization of force is the follow-

ing:

Whoever, within the jurisdiction of the
United States, goes upon any military, sa-
val or Coast Guard reservation, post, fort,
arsenal, yard, station, or installation, for
any purpose prohibited by law or lawful re-
gulation; or

L Whoever reenters or is found within
any such reservation, post, fort, arsenal,
yard, station, or installation, after havin
been removed therefrom or ordered not to
reenter by any officer or person in com-
mand or charge thereof --

Shall be fined not more than $500 or
imprisoned not more than six menths, or beth,32

R —————————

31
So:me of these statutes are discussed in more detail in
Chapter IV, infra,

32
18 U.S,C, 81382 (1958). (Emphasis added)



C

By implication, at least, this provision would seem to au-
thorize an installation comimander to have persons re:oved
from the installation, an action which may involve some degree
of force. 33

Section 21 (a) of the National Security Act of 195034 also
implies authority to promulgate regulations relating to the re-
moval of peraons from restricted areas, gince it makes it a
misdemeanor to violate such regulations. Pursuant to this
authority, 35 commanders have been authoriged to apprehend,
interrogate, and search any person who enters a restricted
area without authority. 36

Obviously these provisions, even if they are conceded to
authorize the use of force in certain cases, are of very limited

application and provide little help to the person charged with

the responaibility for protecting government property.

S———— T ————————

33
See JAGA 1954/9901 (Jan. 6, 1955).

34
Ch. 1024, tit, I, # 21, 64 Stat. 1005, 50 U,s.C. 8 797

(1958).

35
As implemented by Dep't of Defense Directive No.
5200.8 (Aug, 20, 1954).

36
See AR 380-20, para, 6a (Feb. 6, 1958).

16




In the absence of any more specific federal statutes, re-
course nust be had to the law generally applicable to the place
where the use of force occurs. This, of course, will depend
37

upon the nature of federal and state juriadiction over the situs,

1. Situs Subject to Exclusive Federal Jurisdiction

By definition, state laws are not effective in an area sub-

ject to exclusive federal jurisdiction. In the absence of any

38 inis leaves a considerable legal va-

federal common law,
cuum, The Assimilative Crimes Act3? fills thie void very ade-
quately in the field of criminal law. It provides:

Whoever within or upon any of the places

now existing or hereafter reserved or ac-
quired as provided in section 7 [: under the

37
The term jurisdiction, used in this sense, refers to
legislative jurisdiction. The various types of such jurisdiction
and their basic incidents are set forth in some detail in Report
of the Interdepartmental Committee for the Study of Jurisdic-
tion Over Federal Areas Within the States, Part II, A Text of
the Law of Legislative Jurisdiction, at 10-11 (1957).

38
See ErieR.R. v. Towmpkina, 304 U.S. 64(1938).

39
18 U.S.C. 813 (1958).

17



exclusive or concurrent jurisdiction of the

United States/ of this title, is guilty of any

act or omission which, although not made

punishable by any enactment of Congress,

would be punishable if comimitted or omit-

ted within the jurisdiction of the State, Ter-

ritory, Possession, or District in which

such place is situated, by the laws thereof

in force at the time of such act or omission,

shall be guilty of a like offense and subject

to a like punishment, 40
Thus, in the absence of any specific federal provision, the
criminal liability of a person using unprivileged or excessive
force in protecting government property will be determined
by the current state law even though the act occursin an area
subject to exclusive federal jurisdiction,

With respect to civil liability, the law is slightly moxrxe
comnplicated because there is no equivalent of the Assimilative
Crimes Act. However, the Supreme Court in the McGlinn
cased! applied an international law principle which does serve

to fill the legal vacuum with regard to civil law, though not as

40
4]

Chicago, R.1, & Pac. Ry. v. McGlinn, 14 U.S, 542
(1885).

18



efficiently as the Assimilative Crimes Act does in the criminal
field,

The Court determined that the state law in effect in the
ares8 when the United States acquires exclusive jurisdiction,
and not incompatible with the laws of the United States, re-
mains in force until changed or abrogated by the United States.
A substantial difficulty with this rule is that it continues in
effect dnly those state lawa in force at the tir.e federal Jur-
isdiction is acquired, without regard to subsequent changes
by the state. 42 Therefore, a military instaliation made up
of several parcels of land, over each of which the United
States acquired exclusive jurisdiction at a different time,
could conceivably have several different rules of law.

2. Situs Subject to the Jurisdiction of the State.

If the place where the incident occurs is subject to the
Jurisdiction of the state, obviously the current substantive law
rules of the state areapplicable. The fact that the United

States may have concurrent jurisdiction makes no difference

42
See Arlington Hotel Co, v. Fant, 278 U. S, 433 (1929).

19



at all in a civil case since there are no applicable federal sta-
tutes in this aree of law and there is no federal common law, 43

When a federal criminal prosecution is instituted on the
basis of concurrent jurisdiction in the United States, federsl
substantive law is technically applicable. However, unless
there is a specific federal criminal statute applicable to the
offense charged, “.thc Assimilative Crimes Act45 would apply.
Under that act the state law in forceat the time of the incident
is adopted and applied, sc the result is the same.

CHAPTER 11

GENERAL LEGAL THEORIES JUSTIFYING THE USE OF FORCE

A preliminary excursion into American case law concerning

43
See ErieRoRo Ve Tompld.n‘, 304 U.S. “‘1938).

44

Although there are federal criminal statutes dealing with
assault, 18 U.S5,C, § 113(1958), murder, 18 U.S§.C. § 1111 (1958),
and manslaughter, 18 U.S.C. #§ 1112 (1958), in areas subject to
concurrent federal jurisdiction, these contain no provisions
relating to justification so, in the absence of any federal com-
mon law, reference must be made to state law even in the case
of these offenses.

45
18 U.S.C. § 13 (1958).

20



the privilege to use force when property is threatened is very
likely to leave the researcher quite confused. A more detailed
analysis of the law, and especially of its historical common
law background, brings the realization that it is not so much
the researcher as it is the law that is confused. Careful ex-
amination of the various cases purporting to deal with the pro-
tection of property reveals that there are actually three entirely
different areas of law involved. These concern defense of pro-
perty, prevention of a criminal offense against the property,
and effecting an arrest for a criminal offense against the pro-
perty, 46

The difficulty with trying to discover the basic rule of law

in any one of these three areas is that the courts usually fail

to distinguish between them. In Commonwealth v. Beverly, 47

for example, the court's discussion included principles of de-

fense of property, prevention of a felony, and arrest when the

46
There are still two more areas of law (not within the
scope of this thesis, however) which are involved in many of
the casea, self-defense and defense of another.

47
237 Ky, 35, 34 S.W. 2d 941 (1931).

21



accused, lying in wait, had simply shot down and killed two

men in the act of stealing his chickens., In State v, Beal48

the court discussed the rules pertaining to the use of force to
prevent a crime but, without making any reference to arrest,
included a basic rule from that area of law, 49

In the oanly case in which it has discussed a serviceman's
use of \lorcc in protecting government property, the Court of
Military Appeals showed a similar tendency, 50 Judge Latti-
mer, after extensively quoting provisions of the Manual and

Warren on Homicide on the rules applicable to the use of force

in preventing a crime, then continued: "The two foregoing

authorities fairly suggest at least two factors which must be
considered in connection with the defense to a killing in the

protection of property'. 51

48
55 N. M. 382, 234 P. 24 331 (1951).

49
See _1_4_:_1_. at 389, 234 P, 2d at 335-36,

50
See United States v. Lee, 3 USCMA 501, 13 CMR 57
(1953).

51
1d, at 507, 13 CMR at 63. (Emphasis added.)

22



Such confusion of what are, or at least once were, dis-
tinct areas of law :nay be harmless itn many cases but in
others it will have & substantial effect on the outcome. This
will be discussed in greater detail after separate examina-~
tion of each of the three areas of law,

Before undertaking such an examination, however, cer-
tain aspects of the method of approach should be explained.
First of all, no distinction will be made between criminal and
civil cases because the substantive rules are basically the
same,

Rules of law covering the lability of
the owner of property for an assault in defending
it against aggression are applicable alike to
a civil action for damages and to a criminal
prosecution, with the exception of the rule of
evidence, which, in a criminal cause, gives
the defendant the benefit of a reasonable
doubt, 32
Thus, state criminal statutes justifying the use of force in pro-

tecting property are also applied in civil cases within the same

52
Redmon v, Caple, 159 5. W. 2d 210, 212 (Tex, Civ. App.
1742). Accord, Brown v, Martines, 68 N.M. 27}, 361 P, 2d
152 (19615.
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jurisdiction, 53

Secondly, the rules of law a8 generally stated refer to acts
by the owner of property. However, since the United States,
like a corporation, can act only through agents, the person who
acts in protecting government property will not be the owner,
In practical application, there is no legal distinction made be-
tween gctes done by the owner personally and acts done by an
agent on his behalf, 34 Therefore no such distinction will be
made . in this discussion. The right of military personnel to
take necessary action for the protection of governinent property
{ntrusted to their care has long been recognized.

« s+ the questions...concerning the re:noval of
trespassers on the United States lands...ap-
pear to involve no other legal question than
that of the right of the officer in command of
a military post to protect it by force from
occupation or injury at the hands of tres-

passers, There can be no doubt upon this
point, Due caution should be observed,

53
See Redmon v. Caple, supra note 56,

54
See, e.z., Montgomery Ward & Co, v. Freeman, 199
F. 2d 720 (4th Cir. 1952); Applewhite v. New Orleans Great
Northern R.R., 148 So, 261 (La. App. 1933); Wis, Stat. Ann.
8 939,49 (2) (1958).
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however, that in executing this duty there
be no unnecessary or wanton harm done
either to persons or property. 55
Finally, the United States as a property owner will not be
distinguished from private owners of property since there
appears to be no legal basis for such a distinction in either
the cases or statutes dealing with the protection of property.
It is well established that the United States is a legal entity
with the same remedies for the protection of its property
rights as other pex'lmu.s6
A, DEFENSE OF PROPERTY
The right to use force in defense of property is not denied
by any jurisdiction in the United States, and by using broad
enough language, it is possible to state a general rule,
It is the generally accepted rule that a per-
son owning, or lawfully in possession eof,
pxoperty raay use such force as is reasona-
bly necessary under the circumstances in
order to protect that property, and for the

exertion of such force he is not liable either
criminally or civilly.... It is also the

55

56
See Cotton v. United States, 52 U.S, (11 How.) 227 (1850).
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general rule, however, that the use of a
deadly weapon in the protection of pro-
perty is unjustifiable, except in extreme
cases.
It should be noted that this rule is easily divisible into two
parts on the basis of the degree of force involved. In order to
understand the current application of the rule, it is necessary

to make this division.

1. The Bagic Rule - Nondeadly Force

A very succinct statement of the basic rule relating to de-
fense of property has been enacted into legislation in Wisconsin:

A person is privileged to threaten o
intentionally use force against another for
the purpose of preventing or terminating
what he reasonably believes to be an un-
lawful interference with his property.
Only such degree of force or threat
thereof .nay intentionally be used as the
actor reasonably believes is necessary
to prevent or terminate the interfer-
ence. 58

As long as the defense of property involves only the use of

57
Peasley v. Puget Sound Tug & Barge Co., 13 Wash. 2d
485, 506, 125 P. 2d 681, 631 (1942).

58
Wis. Stat. Ann. 8§ 939,49 (1) (1958).
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nondeadly force, that is, force neither intended nor likely to
cause death or serious bodily harm, this basic rule is gener-
a