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INTRCDUCTION

A. The Priscn System

In discussing the rights of military priscners, an under-
standing of the past and present institutional framework is
helpful. The current confinement practices with which we will
be concernaed have evolved noit alone from a separate miltitary
confinement system, but also from the federal, state and local
systems which have had a considerable infiuence.

Until 1875, sericus military offenders were confined in
the state operated prisons, and minor offenders were handled
within the Army at post guardhouses or central facilities such
as Governors Island.1

In 1873, the first United States Military Prison was
established by Congress at Rock Island, Illinois and trancsferred
in 1874 to Fort Leavenworth, Kansas.2 Branch prisons were
established a2t Fort Jay and Alcatraz in 1907, and for a short
time (1913 to 1915) the entire system was operated by the Judge
Advocate General. In 1915, the system was renamed the United
States Army Disciplinary Barracks with contrel of the discipli-
nary barracks and staff supervision of post guardhouses and
stockades vested in the Adjutant General. In the same year a
system of parcle for all military prisoners in the United

States Army Disciplinary Barracks and its branches was authorized.



Since 1344, control »f the Uniied States Disciplinary
Barracks and its various branches (now inactive) and staff
supervision cf post guardnouses and steckades has mpassed fo
tne Provost Marshal General.

In parallel to the military system, federal civilian
prisoners were confined in state institutions until 1895 when
the United States Military Prison was temporarily used by the
Department of Justice until the completion of the United States
Penitentiary at Leavenwcrth, Kansas in 1306, marking the start
of the present federal system. Female federzl priscners con-
tinued to be boarded in state institutions until a separate
facility was opened at Alderson, West Virginia in 1927.0

The military and federal prison systems, pursuant to
agreement between the Secrztary of the Army and the Attorney
General, the present Article 58, UCMJ (1969} and 18 U.S.C. §
/W33 have long provided for the confinement of military

4

prisoners in federal civilian facilities.



Bse The Courts

For many years the courts have been extremely reluctant
to review the internal administration of any prisen system, a
reluctance which undoubtedly stemmed from their recognition of
the many oroblems faced by oriscn administrators and the courts!
own lack of expertise in the area. In view of these factors,
a denizl of jurisdiction over the subiescit matier by a court
would be understandable if limited to a dismiszzl of those
prisoners' petitions allecing no more than those deprivations
inevitably accompanying incarceration in hirhly regulzted
institutions with limited resources, such as complaints cof
restrictions on movement, poor lishting or niumbing. However,
the ceourts have not so limited thelr dismisszl of prisconers!
suits, but have alse denied Jurisdiction where mistreatment,
needless rectrictions, =and arbifrary and capricious action by
crison officials have been allesged. Such a breoad denial of
Jurisdicticon, often referred Lo as "the nands-off dcctrine,"5
in effect allewed prisen officials to function without Jjudieial
review of their actions, and resulted in nrisoners having few
if any enforcesbles rights.

Recently, as in so many other areas of the law, the courts
no longer seom willing to accent tneir lack of expertise and

L

the nroblems facling adminictrators zs impenetratbls obstacles.



precluding “heir serutiny of acninisztretive aclion within
nrison walls. The assumptions of "the hands-off doctrine,”
that courts have no Jjuricdicticn to entertznin priscner
srievances, znd therefore priscners have no enfereeable rigats,
are now of deubtful validity. The courts now generally assume

they are conpetent to review priccrners! erievances and fashion

spopropriste romedies, which resultes in their now considering

ot those exprossly or by neeessary imnlinztion

crevailing

of this new atiitude

Justification for a withdrawal of the particular richit oy

prison officinles, or tz<z The unlikely step of periitiing the
riznt to be withdrawn arbitrarily. Thus, it focllows that

absent instiitutionel necessity, the resiriclion or cdeprivation

ef prisoners! rights will be conderned az arbitrary action
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It is tre that "Lawful incarceration
brings about the neceszary wWwithdrawal

or limitation cf many privilegzes and

riechts, a retraction justified by the
o ]

censiderations undorly;ng our penal
systen® (citing Price v. Johmnston,

324 1,5, 248).  Some deprivations are

a necessary and expectsd result of

ig exemplified

teing an inmate of a2 vpenal institutien

wnizh institution rmst nrovide for
the custody, maintenance, discipline
and optimisticzlly, rehabilitation

of those who have violated the laws of

the soverelgn.... Acceptance of the
fact that incarceration, beczausc of
inherent administrative nrecblenms,
ﬂuj necessifate the withdrawal of
neny rights and privileges does not
preclude recogniticn by the courts
of a duty to protect the vrisoner
from unlawful and onergus ireatment
of a nature that, of itself, adds
sunitive measures to those legally
meted out by the court. ™It is well
established thaf prisoners do not
lose all their constitutional rights
and that the Due Procesz and Equal
Protection clauses of the Fourteenth
Amendment follow them initc prison
and protect them there from uncon-
stitutional action on the part of
nrison auvthorities carried cut
under the color of state law®
(citing Washinegton v. Lee, 203 Ped.
Supp ?2?, 33 affirmed per curiam

390 U.3. 333).




The atove ocpinion is noteworihy not only for its articu-
lation of tne new judicial attitude, but for the propositicn
that the Due Process and Eaqual Proteciion clauses are among
the rights which priseoners retain. The question of what other
rights are retained by priscners will be discussed at length
in the body of this paper which will =2xamine prisconer rights
in the following areas: racial secregation, communications,
exercise of religion, medical treatment, punitive proceedings
and early release, and prisoner and military status. In this
examination, the reader should be z2lert to the actuzl or
potential justifications for regulation of prisoners and withe
drawal of their rights, If, as has been asserted, justification
is mandatory, then unnecessary regulations or limitations are

arecitrary action that should not be continued,



Part T

Facial Segregation

Considering how thoroughly the United States Suprene
Court has searched for the requisite state acticn in order to
invalidate racial secregation under the Fourteenth Amendment,9
it would seem that any racial segrecation in a confinement
system could not be justified. However, under certain cirw
cumstances racial segrecation in a prison is legally permissible.

In Lee v. washington,lo the Supresme Court affirmed the decree

of a three judge distirict courtll directing desegregation cof
Alabamals prisons ané invalidating the state statute which had
required complete and permanent segregation of the nenal system;

the opinion noted that the decree would make allowance for the

12

necessities of prison security and discipline. A concurring

opinion elaborated on this:l3

in jeoining the opinien of the Court, we
wish to make explicit scmething that is
left to be gathered only by implication
from the Court's opinion. That is that
orison authorities have the rizht, act-
ing in geood faith and on particularized
circumstances, to take into account
racial tensions in maintaining security,
discipline, and good eorder in prisons
and jails. We are unwilling to assume
that state or local prison authorities
might mistakenly regard such an explicit
nronouncement as evineing any dilation
of this Court's firm commitment to the
Fourteenth Amendment's orohibition of
racial discrimination.

7



Subseguent to this case, two federal district courts have
held that temporary racial segregatilon is permitted when con-
pelled by necessity as an excention to the regulrement for

14

permanent desegregation. One of these two courtsl? concluded:

it is evident that segregation, for the

limited purpose of avoiding imminent

prison violence, 1s at the discretion of

prison authorities,”
Although a group of =ilitsnt  prisoners may wart continuing
segregation within an institution for their own reasons, one
district court has recently stated that Black prisoners have
no constitutional right to establish their own distinct society

16

within a orison,™> which indicates that the courts will be
alert to zny continuing segregation attempted by priscners as
well as prison officilals.

Althoush racial sezregation under the lLee v. Washingteon

exception is not explicitly authorized in Army regulations as
an emergency measure available for confinement facilities, it
should be included, considering that it has in fact been used
in the last resort by corrections officers and is legally

vermissible. However distasteful and sensitive a measure it

-

may be, it 1s certainly preferable to injury or loss of life
wnenever a race riot is imminent within a stockade.

The Lee v. Washinston decision may have implications

bevond the field of racial segregaticn. If the "institutional



need" of maintaining security, discipline 2nd good corder is so
essential to effective prison administration that the Supreme
Court will permii prison authorities zcting in good faith to
modify desegregation when warranted by the circumstances, Lthen
perhaps other limitations on constitutional rights can also be
justified in prisons using the same analysis. Conversely, 1if
the "nexus" between a regulation or action by officials that
1imits constitutional rights and instituticnal needs (security,
discipline and good order) cannot be sufficiently shown under
tne particular factual circumstances, then the limitations on
tne particular rights involved cannct be continued. If no
showing of justification under ihe facts can be made, then the

regulation or acticn by prison

Q

fficisls could be challenged
as arbitrary and capricicus. This analysis provides a con=
venient tocel for guaging the meriis of any Army reprulation
that has an effect upon the censtitutional rights of prisoners,
and determining whether any modifications are called for. It
can also be used to determine the reasonablerness of a corrections
officer's actions in managing a confinement facility, and in
ihis regard the prereguisite of good faith is of particular
importzance. However, the elements of security, discipline and
good order that comprise this concect of "institutional need"
should not be regarded as all inclusive, and perhaps other
glements such as rehabilitation chouls be added to complete

9



analysis.

10



Part IT

Communication

The contrel of prisoner communicaticns is typically
coverad in a detailed body of prison regulations which ineclude
a variety of limitations con incoming and outgoing mail, the
amount of printed matter which can be retained in a prisconerls
possession, the number and iypres of visitors permitied, com-
munications with news media, and verbal expressiocns of
prisoners.l7 In reviewing the earlier case law in the area,
onie commentator concluded that there is no absolute prisoner

rigat to use the mails.18

and until guite recently the courts
generally by-passed any constitutional issues raised by prison
control of orisoner communications.t? In 1965, the Eighth
Cireuit?0 asserted that prison administraticn cof correspon-
dence would be subjected to judicial serutiny whenever it was
administered in such a fashion as to "shock the general cone
science or to be intolerable in fundamental fairness."21
This indiecatcd thet judicial review would be warranted in
cases alleging severe restrictions on communicationss.. By
this time the courts had generally upheld ithe censorship of

2 . . .
22 ang outgolng 12113 Such censorshiv was per-

botn inconing
mitted either as rationally rclated to the ends of diseinline,

instituticnal security, and rehabilitation, or 2= simply a

11



matter of prison regulatiorn not within the court's jurisdiction.
The following pacsage ic a

dnile an inmate of such an institution
should be allewed a reasonatle and proper
correspondernce with members of his
imnediate family, and, at times, with
others, it is subject to censorship to be
certain of 1ts reasonableness and propristy.
A broader correspondence is subject to
substantial limitations or to absolutse
prchibitions.  Control of the meil to and
from inmates is an essential adjunct

of prison administration and the m2in-
tenance of order within the prison. 24

As this passage indicates, prison efficials have alsg
essumed a moralistic role by screening corresuondence to insure
"reasonzbleress and prooriety." Howsver, institutional regulaa

tion of such mall may not be exercised arbitrarily or in a

discriminatory fashion as in Rivers v. Royster, where the

priscn superintendant's denial of the right to receive a non-
subversive Negro newspaper by a legro prisoner while permitting
wnite inmates to receive while newspapers was held to be a
denial of equal protection under the Fourteenth Amendment .25
Madior excéptions to censorship by prisen authorities have been
made in the case of mall addressed to Lhe courts or attorneys
or government c¢fficlals. The generzl feeline is that the right
to counsel carries with i1t the richt to use thz mails to obtain
and communicate with counse1,26 and since the sole means of

access to the courts avallable to prisoners is the nmails,

12



unlimited and uncensored use of the mails is required.z?
But, scme recent cases indigate that corresvondence with
atterneys is still not absolutely free from censorship. In

Cox V. Crouse,28 a warden's opening, reading, and communicating

to the attorney general the contents of letters {rom a oriscner
to his attorney was upheld by the Tenth Circult, and in

Rhinchart v. Rhay29 the intercepling of thosez letters writien

to a priscner's attorney which contained reports of the
priscner's allegzed observations of acts of orzl scdomy ameng
the prison populatien was held not a viclation of the prisoner's
civil rightss. The latter case would suggest that the inclusion
of extranecus matter (prison gossip, etc.) in correspondence
with attorneys may serve as a pretext for official serutiny of
such mall, and may be enouch to persuade a court to allow such
censorship to continue. In permitting scerutiny of prisoner
mall addressed to attorneys, a court in effect decides that
interception of mail on behalf of other interested government
cfficers, or suppressicn of allegations concerning prison con-

oy
ditions are more Important than the preservation oygattorney,
¢lient communications privilege. Since prison officials do not
know whether collateral matters are within correspondence

unless they examine it, "reasonable 1imitations“36 on

privileged correspondence nullify the nrivilege.

13



In contrast to whatever censorchip excepiion may exist in

1

regards to courts, attorneys, and othsr public officers,
zbsolute prohibitions against priscner communications with

the news media have been sustained.31 This would seem to
indicate that preventing the dissemination of priscner allega-
tions 1s a matter of hirh priority, although there are no
opinions sustaining the prohibition that discuss the underlying
nolicy reasons.

Besides the censcrship restrictions, regulations liniting
the number and type of ggisons with whom a prisoner may corre-
spend have been upheld32 as well as limits on the amount of
printed matter that may be retained in a prisoner's possession.33
Similarly, porison authorities have routinely limited the number

and type of persons who may visit a prisoner. Considering

. 3 \ .
that in Walker v. Pate,”  a prisoner's complaint that he was

not permitted to receive visits by his wife and daughter was
neld not to state a claim under the Sixth or Fourteenth Amend-
ments, visitation rights can be severely 1imited35 under the
majority of court opinions. Although limitations of some sort
are warranted by the tirme and space available to urisoners,
narrower restrictions would seem to nave little justification
other than their traditional place in prison regulations, and
may be viewed as a subtle punitive measure directed 2t nriscners
generally. This feeling is buttressed by the ckservation that

14



even greater restrictions on correspondence and visitation
normally accompany prisconers placed in punitive isolation in
many priscon systems. In response to the argument that adminis-
trative limitatlions in censoring mall requirs limiting
prisoners?! correspondence, one comrentator has answered that
providing mere censors should be considered as an altermative
to limiting mail volume.36 The same alternative should be
applicable to visitation richts as well. Indeed, the possitle
consequences of eliminating all such restrictions should be
explored, particularly the potentizl effect upon rehabilitation
efforts. UMost importantly, the justifications for all censcora
ship and other limitations on communications should be examined
in light of their adverse affects upon the First Amendment
rignts of not only tne trisoners, but those other persons
desircus of communicating with them. While such restrictions
may be justified as rationally related to the ends of discipline,
security, and perhaps rehabilitaticorn, the rishits of fres speech
that #§ involved demards vindication.

One federal district court has recently faced the constia-
tutional issues alluded to above in a sweeping opinionB?
abcelishing censorshirn of all ouigoins mail and reducing censor-
ship of inceming mail in the Fhode Island state prison system,
concluding that "total censorshiv serves no ratiocnal deterrent,
renabilitative, or security purpose."38 It should be noted

15



that the temporary injunction issusd by the court is only =
zrelude te tne rescluiion of the 1lssue as part of a sull now
nending befnre a three Judge court, bul the merits of the
argunents are reflected by the court's rather drastic action
a2t this early stage of the vroceedings.

Baced on both First and Fourth Amendmenit grounds, the
court opinion 1is unicue in consilderine not only the free sneech
rigiats of mrisoners, but those persons wishing tc communizate
with the inmates. The screening of incoming mail to protect
srison security {druzs, weapons, escave implerments), eliminate
inflamnztory writings ard hard core nornogravhy under the Roth
test is allowed under this ruling, but outgoling mail is not
subject to scrutiny except pursuant to a searech warrant, and

3

en only if the mail 1s not directed fo gourts, attorneys, or

ot
V3
Y]

opublic officials, which are considered to be protected under

the First Amendment riznt to petition for grievances. 1In
eliminating the censcrsniz of outgoing maill, exceot pursuant

to a4 segarch warrant in certaln cases, the court commented unon

the prison regulaticn recuiring nrisonsrs to authorize censor

o]

[

snip of outzoiny meil in return fer mall orivileges as an

inherently coercive violation of »nriscner's rishts under the
Fourth Amendment. This raises an inbtoresting cuesticn az te

the validity of any criscon regulation prchibitine communicaticns

L FRESST)

A4 L N . T4 1. : T E} L. g
with the news media. Whils the court stated Lhot rrisoners



hoave 2 richt to receive nrirted ncbtier, rezsoning that

of the nrosc includes fresdom Lo circulzte such materind

EX RO LRPe D vy 3 e
ateent a corpalling interlercrece by nricon
s - 3 - wars e S A e
sfficisls, 2t 1id nrisoners 7 onommuniien Le

irht of nrisoners bte communicate with news medls would

SE Y

As a practica2l moftter, Ccone

cseent to exisi by imnliceziion.
zifering that officizls weuld ke reoulired to obtain a search
worrant in the case of rall addrezcsad Lo the medila under the
courk's ruling, an instiitutional policy of restriciing such
#ail would be difficult to enforee, =cpecially when such 2
nolicy cculd be circurmvented by addressing medlia correspondence
to relatives or other nrivate persons who would then forward
tre mzil oursuant to the prisoner's instructions.

In pointing out that vrison officials have no obligation
to protect the commanity from nrisoner communications, the
court has in effect ruled that an ingstitution's internal

afficizls willl he communicated

sovernmental acency concernsd

17



but &y thosge persons subject to its autherity, who obviously
nave an entirely differeni perspective. Both the nrisoners!
ard officials! views of the efficacy cf prison resulstions, the

competence of management, and the quality of prison life are

w

ubject to the distortions of 5elf Interest, but the fact tha
prisoners! versicns are often incorrect should not detract
from their notential value in assessing actuzl arison conditiens

]

when they can be corroborated. Vibh thue benefii of both versions
. re A
. U &,w

of prison conditions on the publi

v

Yorms the community is better
eculpped to maxe informed judgements concerning the itype of
prisons it wants. Thus, whenever vcrison facilities and regulaws
tions are ultimately determined to e unreasonahly harsh, the
reeognitien of the constitutionsl rishis of prisoners and

cthers in communicating would have the socially desirable

result of promoting prison refornm to an acceptable community
standard.

Another issue raiszd In the Palmicrlano case is whether
limiting the number of persons with whom a prisoner may correspond
is related t¢ the malntenance of prison security.ho Once the
First Amendment rights of priscners are recognized and the
prison officials are deemed to nave no duty to protect the
comnunity from orisoner communications, it would seem that only

rements

fete

reasonable limitations imposed by time and sovace regu

e

yithin the prison czn bs lezgally justifiesd. The court in

18



Palmigiano noted this prchable conclusion by renarking, "Why
should there be any limitaticn on ithz number of correspondents
except as it may be tored on the amount of time avallable to
the inmate for writing letters and the amount of nhysical
space and facilities available?"ul It would thus be difficult
to sustain those prison regulations which pronibit correspona
dence to an unmarried woman on the basis of oprison securlty or
discipline.

4

By extending the Palmigiano and Fortune Society 2 holdings

to visitation regulations, it would seem that any prison rules
limiting visitation rights to those persons who have one of a
number of specified relationships with the oriscner would be
unconstitutional impairments of the First Amendment rights of
both the prisoners and those persons desiring to communicate
verbally with them, other than reasconable limitations dictated
by tlme and space avallable. DMore stringent restrictions
based on the need for maintaining security and good order would
be justified only where a priscner has established a threat to
institutional order by a pattern of vielent conduct within or
outside the inst:‘Ltm:ion,}"L3 thoucgh 1t is difficult to imagine a
prisoner s¢ viclent that he cannct be effectively contrelled
by using nand znd leg irons or even tranguilizers to and from
an approoriite visiting room. Surprisinely, giving visitors
access to priscrers in punitive segregzation has not been

19



seriously considered thourh it is certainly feassible sc long
ag the visitors are willing to subject themselves to verbal
abuse from the inmateg,anﬁ the internal structure and security
of the institution precludef the nossibility of their physical
atuse. Such a policy might have the additional benefit of
insuring that maximum cecurity areas would be properly maina
tained and may aid rehabilitatlon. Any person willing to
enter this area would have an interest in the welfare of the
prisoner at least as stirong as that of confinement personnel.

In contrast, verbal expressions by prisoners within an
insiitution directed to fellow inmates can be restricted
because of the threat such expreszions may pese to prison
discinline and security as incitements to violence. In such
cases the normal presumption against prior restraint of
notentially inflammatory sveech i1s not relevant because prison
offiecials must be empowered to suppress violence in the first
stages out of sheer necessity.44

The Army regulations governing the communications of
mililtary prisoners generally provide for limitations on mail
and visiting privilezes only as dictated by security control,
correctional requirements, and facilities available.45 In
this area, the regulatory scheme represents a liveral approach
by safeguarding the constitutional rights of military prisoners
in most respects, but some improvements in the resulation

20



should be made. By specifically not settines a definite limita-
tion on the number of correspondents and visitors the regula-
tion begins in the right direction. However, routine approval
of such persons is limited to the prisoner's relatives. In
the case of other persons, approval as correspondents and
visitors may be effected "when this appears to be in the best
interest of the pr‘isoneJr."L'L6 This phraseology would seem to
place 2 burden upon the prisoner and the prospective corres-
pondent of showing the propristy of their relationship. Would
a corrections officer be justified, with or withcout such a
cshowing, in prohibiting correspondence between a nrisoner and
a number of unmarried women, or married women unrelated to the
prisoner? Under the current regulation confinement personnel
may make such moral Jjudgements. In the case of the United
States Disciplinary Barracks, more restrictive regulations are
in effect. Prisoners are normally not permitted to correspond
with married women other than their own personzl relatives,
(i.e., wives and sisters) and marrisd prisoners are net per-
mitted to correspond with single wemen other than their own
personal relatives, amorng many other restrictions, including

a prohititicn against corresvonding with "pen pals.“u7 Absent
compelling justification, such limitaztions are infringements
uvon the First Amendment richts of both the priscners and

rospective correspondents.
P I



Outgoing mail cannot be inspecied except in specific
cages, but the regulstions by providing for inspesction when
necessary for security, control or correctional treatment of
a specific prisoner (except for privilezed corresvondence)
can be viewed as permitting inspection in such broad circum-
stances as to allow the exception to swallow the rule. In
contrast, all outgoing mail from the United States Diseipli-
nary Barracks, is subject to inspection except when addressed

Lg R . . . :
to attorneys. By permitting rejectinn of outgeing mail
which, upon inspecticn, is found to contain "vulgar or
obscene language," confinement personnsl are thrust into the
role of proteeting the sensibilities of the public which was
criticized in Palmigiano as unjustified. A better approach
would be the inclusion of the Roth test in the repulation as
a guide to the exercise of offieial discretion in execising
obscene passages prior to forwarding if even this approach
can be consistently applied.

Aequiring inspection of all cutgoing prisoner mail from
the Disecinlinary Barracks under AR 210.170 and in some cases
from other confinement facilities under AR 190-L4 can be viewed
as inherently coercive. I collides directly with the
Palmigiano requirement for a search warrant pricr to opening
mail not addressed to courts, atterneye, or publie officials,

and Fortune Society's reguirermcri for a showing of a

22



substantial Jjustification for curtailing First Amendment rights.49
The specific needs for inspection of outgoing meil to particular
classes of corresponcdents should be considered so that inspec-
tion can be eliminziec whenever necessity does not exist to any
conpelling degree.

Surprisingly, the rather comprehensive listing of privi-

. } 50 + s B .

leged coriespondence in AR 1904, while including appellate
agencies of The Judgze Advocate General does net srecifically
include federal courts within the privilege, and AR 210-170
refers to such a privilece only indirectly by vermitting
petitions or writs for release to be forwarded subsecuent to
. . 51 . ; e i N ~ . ~
inspection. Considering the irportance of allowing unfettered
correspondence with the

judiciary, as discusced earlier in this

[V

’s)

section,5‘ a specific inclusion of the judiciary within the
privilege and without inspection prior to forwarding so that
tne privilege is absolute would be called for as & minimum.

For all practical purposes, the regulations prohibiting
communications by prisoners with the press,53 are constitution-
ally defective under the Palmingiano case by infringing on the
First Amendment rights of the priscners. The regulation also
fails to consider Lhe nmedia's Firsti Amendment right of freedom

of the press by denying access to the prisoners. An exanmination

e

of the underlying policy reasons for the orohibitiosn is

necessary to determine whether any compelling Justification

23



exists fer such an infringement, but it 1s deoubtful if suf-
ficient justification can be marshalled in support of a poliey
that results in the sunression of criticism of the Army confine-
ment system.

By providing for the rejection of priscners! mail which
contains complaints or grievances and is addressed to persons
without reguisite officizl capacity to correct the matters
compiained cf, it cculd be argued that this portion of the United

54

States Disciplinary Barracks regulation is unconstitutional
by impairing the rizht of prisoners to petition for grievances.
However, a potential impairment czon be viewed as cured by its
affirms*ive provision for channelling such grievances to those
officials who by virtue of their office are empowered to take
appropriite action to correct any alleged wrong.55 The oro-
vision may still be defective by iis abridgement of the First
Amendment richts of priscners. While the channslling of
grievances is commendable, does not the prisoner have the First
Amendment right to comrunicate als complaints to society at
large? Conversely, the zmembers of thae community should not be
denied the opportunity to receive informaticn concerning the
confinement system from such sources so that an informed
judgemert ceoncerning ihe reascnableness of confirement adminis-

i

tration can be made.
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Part I3

Zxercise of Relizion

In considering tne religious rights of nrisoners, the

-
courts have anplied the neoldings of Zantwell v. Connecticut36

and relates casesof that freedom of religious bel
absolute rignt under tne First Anendrent, hut relisious
exercise is subjeet to regulation. 3Since the First Amendment
thus denies to governmment officials the power to determine

58
winat is a relizion or religious activity, the ccurts have
locused upon the issue of what restrictions a »risen nmay
Justifiably place upon the exercise of relicion by immates.
The cases reflect the courts!' attempts to strike a realistins
balanece between religious exercise and the regulation of
nrisoner conduct, usually done in terrms of ressonableness.
It has teen sugsested thzt an anpreoach preferable to the
reasonableness test would be to 1limit oricon restrictions to
those which are esseniial te instituilonal security and
discipline. Yowever, the most desirable meszns of evaluating

o

orison regulation of reli
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derivec fron Lee v. Washinston and develoned in Part IT.

Since we are agzin dealinge with 2 FTirst Amendment richt, only
those regulstions walch can be related to the instituticnal

nezd for security, disziznline and ~ood order should be raa
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other nrisoners. Deznite these oroblansg, the courts, aind-
I 1] 1]

ral of thne Janitwell case, have fTarcod arizom offiecizals *o

allow the Fuslims and other such secte to przctice their re-
lirion so long as their cractice does not interfere with normal
nrison functloning to tane detriment of other prisoncre, would
not be extreanely difficult to zdminister, or nour substantizl
prison expense. From these cases and oommsnits 4 gan be stated
that prison officiszls cannot question the lerit
relirious sect,63 they can when neczgsary tishily clrcume

scribe nrisoner activities related io religious ~ractice cther

—

. N - . Al
han periodie attendzree at reliricus services,*™ and

i

prisoners have been placed in selitary confinerment almost all

. - 6 .
us practice con be elininated.®? But even imen

tae prisoners are part of the regular prison nonulation their
partievlar reliplous oractices must not nreclude their conform-
ing to orison repulztions annliecable to all, such as regulations
prehibiting inflamsatory materials,
s &7 . . .

cats and shaoving, ™ and reguiring orisoners 2at the norrmal
prison diet at specified hnours, so long as the resulations
are themselves reascnacle. The ccurts appear to be divided
over the guestlon cof whether a chapliin of a given faith must

be provided to prisoner members cf that relirious sect,éj but

crovision for a caaplain would seex to denend upon such faciors

PACRN-

il



as the nuiber of prisoners within the orison population who
desire sucn servieces, the availability of 2 rsuitzble clergy-
man, and the total numger of all religious services an insti-
tution can reasonably be expectac to accommodate within its
resources.

Under the regulsticns, the Army has estzblished a policy
of encouraging individuzal religious practice in the confine-

Fal

ment sysiem. Religicus services for rvriseoners in general

. 70 N s
must be orovided, but the actuazl centrols which may be
imposcd upon religious practice are extremely vague, covared
by the nhrase, "subject to the cirecumstances znd conditiens
o confinsrent."?1  Tais tzrminology gives commonders anc

correciticns officers consliderable discretion. For those

prisoners in disciplinary segregation the regulation

o

pro-
vide for dally visiis by a chaplain72 end retention of religious
books,73 but not for their attendance at regular religicus
services. Denyingz such prisoners the opportunity to attend
regular services can be justified under the rezulation

because of the threat a prisoner may pose to the security and
good order of the confinement facility, as demonstrated by

nis past violent conduct. It can alsc be viewed as cured by

the chaplain's daily visits which in effect substitute cne

means of relizious practice for another.7u Cverall, the
regulatory provisions seem to be reascnable and can be

28



factually related to securiiy, discipline, and zood order wWith-

in a confinement facility. The current case law indicates that

vona fide efforts must be made to accommodate relicgious

sractice by prisoner members of particular sects, but the
future parameters of such accommodation are uncertain because

of the lack cf controversy within the confinement system con-

cerning religlous practice.

29



Part IV

Medieal Treatment

As a reneral proposition, 2 priscner is entitled to
rezsonable medical care.?5 The rationale for this proposition
is that a government has an absclute obligaticn te treat its

. oy Lo 76 L
cenviets with decency and ‘wnmanity, which 1s another way of
saying that denying a orisoner mediczl care cr furnishing in-
adeguate medical care is a viclation of the Eirhth Amendment
. 77 .
as c¢ruel and unusual punisnment, and may violate the Four-

=] . ,
teenth Amendment as well.’~ In pursuing a remedyi?g there
st firet be 3 showing that medilesl treatment for 2 given
. 1, . &n
ailment could have besn provided.

A mamber of cases have stated that lhe propsr test in
determinine whether an actionable claim for denial of medical
care exists Is whether prison officials abused their discretion
. . . e N 8l ...
in denyine medical treatment tco the inmate. This would
seem to place a considerable burder on the prisoner, in view
of the complexities of medical proof, urless his complaint is
cbviously meritorious. Prisoner claims have been denied when
they failed fo allege factis indicating their health was in
jeopardy and essential medical care was both needed and

denied.82 Claims have 2lso been unsuccessful when they showed

10 more tnan a difference of opinion tetween the treating

30



physician and the nriscrer on the adequacy of the medical trest-
ment rendered.83
One court nas provosed a testl for ascertaining whether 2
rrisoner claim in this area rises to constitutional proportions,
stating that in all successful cases bhefore it the factual
allegations as viewed by a layman have tended %o show (1) an
acute physical condition, (2) the urrent reed for medical care,
(3) failure or refusal to nrovide it, and (4) tangible residual
injury.84 Under this analysis, once the Tirst two elements
are present affirmative action Yy prison officizls is cons-
titutionally required.
The rationale of the Stiliner case would also be useful
in guaging claims alleging improper medical care after the fact

by substituting for the third element failure to alleviate the

[N

acute phyziczl condition. The more difficult cases would be
these arising while the need for medical care is a continuing
one, no residual injury has yet been incurred and the acuteness
of the physieal condition or the urgency of the nesd for
ngdical care is disputed by the prison physician or other
srison officials. It would seem that an actiognable claim for
proper medical care would exist when the nossibility of
tangible rasicual injury is greater than not, or though improb-
able, the residual injury if it did occur is of such macnitude

(or death is possible) that mediczl attenticn is warranted

1



thourh the prisoner may he [laking.

A medical treatment lssue of constitutional proporticns
arising oul of a military cenfinement facility ils extremely
doubtlul considering the saleguards incornmorated in the regu-
lations, ircluding the treatment of orisoners in discinlinary
serrepation.”” Since the votential for abuse of prisoner
rirhts to medical care exists in every confinenent systen
along side tne potentizl Tor abuse cof medical facilities by
prisoners, the competing interestis of protectinz the richt to
nedical care and eliminating malingering are best resolved by
affordine fimely medical attention te all who request it. The
provision for military sick eall implicit in the regulation586
are undouttedly the meost realistic apnroach to this problem.
Tnz lay opirions of custodial personnel as to the merits of
prisoner allesations are not likely to preclude effective
medical treatment, because in every czse of alleped seriocus
injury or illness a dcctor makes a prompt determinaticn as to

¥

what treatment, il any, is warranted.



Part V

Prison Discipline and Punitive Proceedings

Priscners may be forced te work at hard izbor cduring their
confinement as a penalty for crine despite the pronibitions of
the Thirteenth Amendment against involuntary servitude and the
Bighth Amerndment forbidding cruel and unusual punishment87 Dur-

0
suant to sentencing even thourh the ennvietion is beling a;nealed.“B

dowever, the Eighth Amendnent is vieclated whenever nricon
officials ¥nowinglyv compel prisoners to perform vhysical labor

beyond thelr strength or anv labor that constitutes a danger to

o
their lives or health.’

O

Under the provisions of the Eirhih Amendment, a2 prisoner
has a right to be free from needliess brutality in itg various
manifest&tions,go but is expected to toe the mark by adherine
Lo prison discipline. Infractions of priscen regulations subjoot
2 orisoner Lo further constitutionzlly permissible »unishments

lwnosed by the prison system itself, such as forfeiture of

If the »ariscner's conduct is eriminal,
¢ course also liabls to trinl in formal criminel proceedings.
The cases generally concern themselves with the severity of the
nunishment which may be imposed by the institution in lisht of

tne priscner's conduct.93 Bot only may a prizcner be se



cr diseiplinary ressons, but for cecurity reasons as well, 1f
by his pattern of conduct ne has demanstrated tanat he is a
94 0f course there

must be a reason for olacing a priscrner in a segregated facility
or else thue courts will orcder his release and return to the

. — 95
ceneral prison sopulation.

Pursuznt 1

O

the Bighth Amencment ban on cruel and unusual
punishment, ingcorporzted in Article 55 of the Uniform Code of

%

Military Justice, he current regulations list a comprehen

give zeries of measures wnlch are proaibited within confine-
ment facilities.97 and when considered with authorized discipline
ary control meas uresgg tney provide a cdetailed framework that
orecludes any practice that would constitute cruel and unusual
punishuent under the current state of the law.

The current controversy in tne courts centers about
wnether prison officials must provide any procedural safeguards
to a2 prisoner who is liable {0 receive some punicshment through
a prison administrative procecding as a result of his miscen-
duet. The courts have felt that a fermal nearing, although
desirable, is not constitutionally required,99 and if such a
hearing is provided it need not be given priosr teo segregation
if the exirgsenciles of the sltuastion regquire immedizte removal
of the prisonsr from the gereral pcoulﬂtion.loo A recert

gﬂpreme Gourt decision, hewever, nas made the validity of

34



such precedents doubtful. In Geoldberg v. Lelly, 101 the Gourt

held that procedural due process under the Fourteenth Amend-
ment recuires that welfare recipients be afforded an evident.
iary hearing before the termination oi benefits. Justice
Brennan, speaking for a majority of five justices, concluded
that in the welfare preterminaticn hearing, rudimentary due
nrocess demanded certazin minimum procedural szfeguards. These
safeguards include the following: =affording the recinient

timely and adegquate notice, the onzortunity to confront and

[v]

ross-examine witnesses relied upon by the government, to re.
tain an attorney if ne desired, and to present oral evidence

to an immartial decision maker. The cenclusion of the
decision maker must rest solely on the legal rules and evidence
adduced zt the nearinz, and he should state the reasons for

nis deternination and indicate the evidence he relied on.
Hdowever, Justice Bronnan nointed out that the hearing need not
take the form of a judicial or quasi-judicial trial, nor
include a cormplete reccrd or comprenensive opinion.

Shortly before the Supreme Court decision in Goldberg v.

Kelly, Chief Judge Wyzanski, speaking for the federal district

g

court of rMassachusethts seemed to anticipate the Court's decision.

He decided that, "as a matter of fairness required by the due Tro.

»102

cess clause, a vriscn hearing wnich may nlace a nrisone

"

in sclitary confinement or postpone his release date must

35



{1) advise the priscner of the charge of misconduct, (2) in-

o

Torm the priscner of Lhe nature of tne evidence against him,

(3) afford the prisoner an opportunity to be heard in his own
defense, and {4) reach its determination upen the basis of sub-
stantial evidence. But the court decided that a vrisoner
appearing before a priscn hearing doss not have tne constitu-
tional rights of retaining an attorney, calling witnesces in

hnis own behalf, or cross-examining witnesses, reascning that
affording a onrisoner the latier twe riznts would ke inaporopriate
in a priscn setting because they would tend to place the prisoner
on a level with vorison cffieials, and nave an adverse effect

1073

upon nrison discipline and security. In view of this cpinion,

tne courts may well have begun to afford some form of rudimena-

tary procedural due orocess to wrisoners in administrative

hearings before Goldberg v. Kelly, at least the elements of

rotice and an opportunity to be heard, which are the main
ingredients of Judge Wyzanskli's cpinlon. 3ubsecuent tc Goldberg
ve Kelly, another districi court expznded rrocedural due

preocess safesuords to prisonersloq te include those rivhis

net conferrad upon orisonsrs by Judee “yzanskl, whlch were
granted Ty the Supreme Zourt to welfzre rescipients in Goldbers.

4

ine district court in 3ostre, parschrasing Justice Brennants

b

language 1n Soldbers, stated:
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Mintingses.s, 00 and that Soldbers v. Helly tierefors contrl'olt.
That sueh srison searines do mesb Lne sbove oriiferia iz act
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fact finding ond trne ounizhmentis Lhst @y be i arc suk-
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Conalder nilitnry disciplirayy action orocadurss in
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Tient of Sod)dters v, Xellv, the —recent precaduver Tuil to alford
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Joprisonaers PtagE Do SO N e 5 safeguards set

o=l

dowm by the Susrene

The imposl
casures
aammander
canC. In :
tional tFU’“ln“

ci ainline and
acgjusinment boardis comoesed of at least tnree
offigers will b, establizhed to consider and
recomaend sction Lo be taken, At instzllaw
ilities, discinline and

£ at least three

2d to consider and
. At inatallation
correctionzl officer
e function of the discipline and
sdiustment board and will make recommendations
to the installation commander. The use of selfa-
overning crisoner grouss is prohibited.

By failing to orevide even trnat rudimentary srocedural due

srpgeess nutlined in the Wolan casze, that of afferding the military
= —— “

3

prisoner adequate nctice and an onportunity to bte heard, it

would seen that the above nrovisions of AR 120-% are inn




setlien oroceeding

1

scrie distinctions should be made ac to the trzes of siltuztions
x T A Il 3 - 4 : ol i) 4.1,:)8
in whicn Gelcberg would aornly. Relatively ainor aiscondust
Zor whicn informal punisament (i.e., an orel resrimand), cr a
P O - 2100 e . . A .
mild authorized punishtment®™” wouls be impesed i1s not of suen

magnitude as te require Soldberg safeguards. It should also

or installation

iy

be noted that, in contrast to the nrocedure

con

inement facilities for which paragraph 2-2e of AR 190-7

furnishes the only guidance, the currsnt Discinlinsry

=

Barracks procedure iz more specific. Under AR 210-1?0,110 a
prisoner dees have a timely opportunity to be heard prior to
impositicn of formal punisament. If this provision of the
Disciplinary Earracks regulation iz revised to incoroorate

the Goldberg safeguards by extending Lo prisoners the opnoriunity

to confront and cross-examine witnessses, to retain an attornsy

[3aY

if desired, and reguiring the discipline board +to state the
reasons for tre detsrmination and the evidence relied on, a
prisoner will be afforded adequate due nrocess. To insure
uniformity snd to preclude constitutionally impermiscible local
deviation, such a revised procedure based on the current
Disciplinary Barracks nractice should be incornorated in AR
190.4. ALl military prisoners will thus be assured of having
the appropriate procedural szafeguards, with the installation

cemmander or his officer designate as the impartizl decision



\

maKers

The differentiatinn tetween segzregation imnesed for
security ressons and discivlinary segregation, discussed
earlier in this section, should be noted. It would be 2
constiltutionally valid exercise of 2 corrections officer's
authority to segregate a violent nriscner for a reaseonable
period pricr to the administrative determination of apnropriate
diseciplinary measures to be taken so that good order within
the confinement facility would be preserved. Institutional
necessity warrants unilateral segregotion of vieclent priscners
in the interim without the vrocedural =afeguards of Goldberes,
and the current regulaticnes provide the necessary authority.lll

Apart frem the issue of what procedural safesuards are
tc be furnished in orison disciplinary nrocesdings is the issue
of zffording adequate procedural safeguards in those proceedings
concerning restoration to duty of military orisoners, or
mitigation, remission and suspension of their sentences.
Although the present regulations 112 do not provide for hearings
of the sceope considered essential to administrative due process

in Goldberg v. Kelly, an obvicus distinction between disciplinary

and clemency proceedings is that the latter concern the
extension of benefils to the priscner, rather than the with-
drawal of richis or rrivileres. Whetner this distinction is
valid is questionable considering the importance cf the

40



benefits that may be conferred, arnd ine fact that prisoner
status itsell may be terninated as 3 result of these nroceedings.

€

Tt can be zrrued that althoush a onrissner hes no richt to
clemency, he does have a2 right to full and impartial conside
eration cf his claim for benefits avzilable under the rerulations
wnich entitles him teo those procedurzl safeguards necessary to

such & hearing under Goldberg.

h1



Up tc tals point in the discussion, prizoners have besen
consideraed as a homogenous group when in faect they are catew
gorized according the stage in the judicial process at which
they ares lccated during incarceration: detained,

d'115 116

ad judge or sentencsd are Lne status terms used for the

categories of military prisoners; detzined and adjudged -

w3

risoners
are cfter referred to as unsentenced prisoners, and are ssegre
gated from centenced prisoners in billets and emnloyment unless
they waive the right to segregation.n7 Officer prisoners are
cuartered and messed separately, verform only those duties
normally performed by officers of their rank and in ceneral
retain all privileges of rank "except those determined by the

commanding officers of the confinement facility to be necessarely
2
pil&

Lo

denied by reason of confinemont, Two recent federal district
court decisions suggest that unsentenced priscners must cone
tinue to be segregated from sentenced prisoners, despite the
recommendations cf a recent study of the Army conlinement

syst tem 17 Both cases, from the Western District of Missouri,l20

conclude that treating unconvicted inrmates as conviebs would
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ths treatment of the unconvieted, carticularly as to zvailable
institutional privilege
Wnile the Censtituticn authoriszes forfeiture
of scme rishts of conviets, it does not
autinorize treatment of an urconvicted person
(who is necessarily presumed innocent of
rending and untried criminal charges) as a
sonviet .22
I convicted prisoners retain all of their constitubienal
rignts except those withdrawn or diluted by institutional
necessity, as the recent trend of Judicial authority weuld
seen to suggest, one may well wonder what hazy, shrinking
middle ground the unconvicted trisoner may occupy between the
unaccused and the convicted. The unsentenced militapy
prisoner's niche is more readily ascarent than that of his
i 2 . . ‘- :
civilian counterpart,l 3 being subject te military control and

discipline.

. . iz4 . .
Under Article 13 cf the Code and the Manual for Courts-

Martial,lZB no persen may be subjected to punishment while
“eing held for trial, or whose sentences have not heen a nroved
£ I

and ordered executed. In United States v. Bayhand126 the Court

of Military Appeals concluded that Article 13 recuires stockade

.

cfficials to respect the rishts of tne unsentenced by

distinguishine between unsentenced snd sentenced priscners with
Fal

rz2spect to thelr treztment. Because the only valid greund feor

orderin: confinement prior to trial 15 to insure the continued



presence of the accused, impesing punitive work assignments on
unsentenced oriscners is illegal. Persons awaiting trial, how=-
gver, need noi remain unemployed and can be legzlly required o

perform nilitary duties to the same as those zoldiers available

£

for general troop duty. The Court recognized that certain work

assignments would ke »roper for both the unsentenced and the

sentenced, and listed =several factors to consider in determining
whether work is intended as punishment:

(1) Was the accused compelled to work with
sentenced prisoners?

(2) Was ne required to observe the same
work schedules and duty hoursy

(3} Was the type of work assigned to
him normally the same as that performed
by persons serving sentences a2t hard
labor?

(L} Was he dresced so as 4o be dis-
tinguishable from these being puniched?
(5) Was it the policy of the stockade
officers to have all prisoners governed
by cne set of instructions?

(6) Was there any éifference in the
treatnent accorded nim from that given
to sentenced prisoners?i2?

So long as confinement authorities enforge the distinztion
between sentenced and unsentenced priscners in work assignments,
the fourt has permitted commingling of the categories in
certain extraordinary or unusual work situations that are
normally nen-recurrine, such as usins both sentenced and unsen-
tenced orisoners to fill in a secret escape tunnel in the

o128 . .
stockade. When the factors listad in Baynsnd are applied to

Il



a faetual situation and it can be determined *+hat eornfinement
authorities nave failed to treat sentenced and unsentenced
rrisoners differently, ihe Court has held that sueh treatment

of a prisoner in pre-irizl confinement amounts tc nunishnent
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in viclatior of Article 13 of the

For the military prisoner, tne duzl status of soldier and
risoner continues durine inearceration urtil ne is restored to
duty, whnen ne leses his oriscner stztus, or until a runitive dis-

charge imposed by court-martial is executed when he loses his
soldier status but continues to be subiject to tne Uniform Code of

“llitary Justicelso though no longer z member of the armed forees.

Since court-martial jurisdietion continues as oriso

o]

ers arse
persons "in custody of the armed forces serving a sentence ire
posed by a court-martialntil it has been held that interrupting

this military status by transferring a osrisoner to 2 federal

"l

reritentinry 4

O

TR §3

O

t terminate the status permanently; military
status 2gain attashes should the orisoner be returned to a

military cenfinement facility to serve a second court-marticl

D . . . ) . : .
;eptence,13~ gince a2 1s returned to military cusiody and again

Iy

(@]

Palls within the classification of Art 2 (7), UGJ.

Female orisoners, of eourse,

W

not confined in facilities

1

r

used Tor confinement of zzle prizorers. Their initial temporarmy

4

custody wnen necessary ic secured within either z suitable

slf‘,ﬁ
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military cor civilian facl

wtove approved sentences are at least one year sre normally

1

trarneferred to the federal women's penitentiary ot Alderscon,
dest Virminia., In view of the fact that the zsertonces of

female military prizeners which =v s2orraved adjiudce confine-
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peculate az Lo whether this nolicy 1o inhersntly

dlsceriminatory and a denizl of “he 2cunl protechicsn of the

lows we their male counternarte or vielative of due nrocesa
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under the Fifth Amendmant.
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ne need Lo reintaln nrison securliily and elimi

izplements inflamratory writing

[o7)
*

In the usual casze, a nerson who wants to visit o prisoner nas

te? from visiting

in view ¢f the
srisoner'!s emeotional immaturity or other mental facter ihe

1

visitor would seriously hamzer rehabilitation.
o 'y

The current procedures for imnosition of runitive measures
should be amendes so that whenaver a serious infrzotion of the

rules has been commltted, a prisener could net be subjected to

osunishment by confinement suthorities -

iy

thout due process of
law. Certainly no ounishment at an installatien stockade should
be effected by a2 terse recommendation to the commander by the
corrections officsr on a Dispesition Form resulting in rubber
stamp aporoval. In practice, Goldberg would allow a prisoner to
nresent nls version of an incldent and require 5 reacsoned elabor-

stion by tne commander cr nhis des

4

cnee of the grounds for nunish-
ments  The local Staff Judze Advecate would not be called into
play excent in the occasional case wnen a nrisoner desires to
retain an attorney at his own exnence.

Provisions pertaining to senterced females should be

amended so that in the event a serntenus of
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is adjudged the

[

priate civilian institution.

dizerimination based

As developed

in

area of raclal serregation, the basis of any

prisoners! rights

security, discipline

said to encompass any valid institut

rehabilitation. If t
"neces

manage larce

[13¥]

movement has been

with avtherity. Fer

ranagement of a stoexade

sestal inspectort

undernined

BT
asrobib

or is a
mere than traditioé?

riznts be accommedated

=1

ance would be =zctual

sho

sity" can be paraphrased zs what is required pr
ouns of people in a

witl

Is

ty zllowing a prisoner to

1ly served at an appro-

This would elininate the nresent
cn the sex of the offender,
12 analysis of lee v. Washincton in the

restriction on

uld be necessity: the need of maintaining
and good order. XNecessity can zlse be

ional cbiective, such as

taese terms are toe elusive, perhaps

operly to

limited area when fresdom of

wWdrawn and there rust be striet compliance

exanple, is it essential to the proper

that the corrections officer act z2s a

of a confinement facility

complain te a newspaper,

itien against such a communicatior based on no

In the analysis not only must prisoners!

d to institutional need, but the rights of

other persons in society in contact with the institution as well.

In light of the

military lawyers must extend the scope of their

criminal matte

tne legal framswork coverning the milit

rs beyon

issues which have been discuszed,

funetions in

and%éggéf

1z

ne formal Fudi

an

cial nrocess
tary prisoner within the

50



stockade fenceline. As mart of a comprehansive preventive law
program, a reexamination of local confinement practices is
necessary to insure installation fazilities are orerating with-
in constitutional limits and determins where such practices may
be liakle to judicial atiack in lizat of the issues discussed

in this paver. A4 real challenge exists in this area because
military confinement vractices can he expected to receive atten.
tion from tihe courts wherever the constitutional rights of
prisoners are even tangentially affected. Recause the older
court decisicns may no longer be valid, and ths present guidew
linzs are recent innovations, the military lawyer must call into
pley the most unique resource of his profession: the ability to
orecict the outcome of “uture litigetion and advise others to

plan accordingly,

51



footnotes

lrhe Armv Correctional System, Office of the Adjutant

General, Department of tne Army (1952} (information booklet).
2Id. The reasons for establishing the system were reported
by the Military Committee of the House of Representatives in
recommending passage of its bill in 1871: '"As a measure of
economy it will be beneficial. Thece even have been guilty of
come 1ittle crime, some viclation of orders of superior officers,
offenses not stained with any great arount of merzl turpitude,
rot in the nature of a felony. But they are cast into orison,
and stay there very fregquently years and years by the side of men
of the blackest character, who have committed robbery and murder,
or other felonies. New, it is very izmpreper that these soldiers
should be put there, and we feel that as a matter of economy —-
as a matter of humanity -~ as a matter of reformation, they should
have a place of their own, subject te the insvection of the hirher
offilcers of the Army, where the discinline of military men can be
in a measure enforced and a uniformity of treztment tempered with

numanity may te observecd and enforced." Historv of the United

States Military Prison, Henry Schendler. The Army Service Schools

Press (1911).

3Thirty Years of Prison Progress, lnited States Penitentiary,

Atlantz, Ceorgia.
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"Mhe numcer of military nrisoners in federal instituticns

~

nas varied fronm 155 in 151% to 3,631 in 1947. The Army Correc.

1. Pursuznt te 12 U.S.C. 5 4083,

[44]

tisnal Systen, sunra, not

rersons cenvicted of offenses agalnst the United States or by
courts-martial punisheble by imprisonment Tor mere than one
vear may be confined in any United 3States penitentiary. But a
sentence Tor an offense punishable by imprisonment for one year
or less skall not be served in a penitentiary wiithout the
prisoner's consent. For the nurposes of this section, whether
a military prisoner can be confined in a United States peniten-
tiary is resclved by looking to the length of serntence he could
have received, rather than that which he actually received.

Dorssart v. Blackwell, 277 F. Sunp. 399 (1267).

S5ee renerally. Note, Beyond the Ken of the Courts: A

Critigque of Judicial Refuzal to Review the Jomnlaints of Convicts,

72 Yale L.J. 506 {(19473) for a complete discussion of the doetrine.

630 fir ve Reichard, 143 F.2d 4473 (6th Cir 1344) at 445,

.
s

oztre ve MeGinnis, 234 7.2d 224, (2nd Cir 1944), cert. den,

173 U.S. 202, £5 3. Ct. 148, 17 L. 4. 2d 94 (194L),

ruckson v. Godwin, 400 Fu2d 529 at 532 (Sth Cir. 1968).

Piarsn v. Alabama, 326 U.S. 201 (1246), the "cormany town"

Sheller v, Kramaer, 27 U.5. 1 {134%) 3udicinl enfercarent

of restrietive coverznts is state action.

24



Terry v. Adams, 35 U.S. 461 (1973) the Juybizd “"primary!

g

as Stale acitinn.

Garey v. Loulsiana, 369 U.s. 227 (1741) licensing is

£10 (1961); Reltman v. Mulkey, 357 U.S5. 2369 (19€7).

10990 y,5. 333, 28

93]
[ ]

b
e
[ ]

~id

AN
-t

O
[l
-
e
I
]
oW
—
™~
'_._l
™o

Pamn
’._l

Yo
o
4]

g
-

1lyashinzton v. Lee, 263 F. Supu. 327 (1267).

Leec v, Wachinston, sunra, note 10 a2t 1213,

14Nilson v, Kelley, 294 F. Sups. 1075 (1269); Rentfrow v.

'
13%@ Lirow ve Sarter, suora, note 1% at 307,

16

2oy v. Brierly, 316 7. Suppg. 1057 (1372).
173

ce generally, Jomnent, Constitutional Law - Enforcement

of Priscon Discinline and its Bf ezt upon the Jonstitutional

Rirhts of Tasse Imorizoned, & Vill. L. Rev. 377 {12€3); Note,

constituticnal Rieshis of Priscners: The Developing lLaw, 110

U. Pa. L. Rev. 282 (1362); Vote, The Problems of Modern Penclocvs

Prison Life and Prisoner Rights, &3 Iowa L. Rev.
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Q . - .
12¢ Vill. L. Rev. 373 supra, note 17 at 28

cases clhed therein.
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ally aflfected a prisonsr would sulfice, or where the refusal to
allow mailing of some particular letter affects arn absolute
right by discriminating against a vriscners race or religion.

22E.g.. Fulwood v. Clemmer, 206 F. Supp. 370; DJayton V.

Juntor, 176 F.2d 108 (10tn Cir. 1943) cert. den., 338 U.5. 288

(1249); lumer v. Miller, 145 F.2d 986 (Qth Cir. 1948); Fussa v,

Taylor, 168 F. Supp, 302 {1258). 1In United States v. Myers, 237

F. Supp 252 (1395) the denial “c z state prisoner of the

nrivilece of receiving mail written in Fungarian from his only

o

relative wnen the privilege was afforded English - spesking

=L =

prisoners and an interpreter was available was held to be

unconstitutional discrimination under Korematsu v. United Ziates,

—

for which relief was available under the e¢ivil rigntes statute,.

23E.g.. Gerrich v. State of Maine, 89 F. Surg. 240 (1950);

Reilly v. Hiatt, 63 F. Supp. 477 (1945); State ex. rel. Jacobs v.

werden of Marvland Peniterntiary, 120 Md. 755, 50 A.2d 752 (1248);

Ortega v. Raren, 216 F.2d 51 (7th Cir. 1954): Fulwood v. Clemmer,

2L .

P . .
UC Ul OSHEY » o g AT LANG y 5 el [ s ; +
lelloskey ve State of Morsland, 377 F,2d 72 at 74 (Lth

Zin 1964). The specific nolding of the case was that an anti-

Iy



Semitic =risoner atternting to enter intc corresvondence to
gxpress anti-Semitic belisfs hace no Judicially enforceable
right to propagandize, whether his :ronzganda te directed to

other inmates or outsiders.

25369 Fo2d 592 (4th Cir 1246). Accerd: Jackson v. Gedwin,

400 P28 529 (9th Cir. 19£8) (arbitrary enforcement and
applicaticn of prison newspaper and magazine repulations applied
to publications aimed at ithe Negro reader is racial diseriminad

tion in violaticn cof the 1ith Amend.). See zlso Dayton v

dcGranery, 201 F.2d 711 at 712 (D.Z. Cir. 193533) (dictum).
26

Coleman v. Peyton, 340 F.2d 603 (4th Cir. 1369); McCloskey

A=

v. State of Maryland, nete 24 supra. "That prison inmates do

not have all the ccnstitutional rights of citizens in societyw-
and may hold some constitutional richts in diluted forme-does nob
pernlt prison officials fo frustrate vindieation of those rights
whizh are enjoyed by inmates, or to be the zole judge--by refusal

to mail letters to counselewto ternine which letters assert

constitutional rights." lolan v. Scafati, %20 F.2d 548 at 551

tate and its oflicers may not abridege or imnair a

prisener's rizht to apply to a federal court for & writ of habeas

corpus. Johnson v. Avery, 393 T.3. 483, 83 3.0. 747, 21 L.7%4. 2d

[¥7]

a

ir. 1966) cert. den.,

Coleman v. Pevtoh, 362 F.2d 205 (4th

285 U.5. 305, €7 S. Ct. 214, 17 L.3d. 24 135 (1946), (censorshinp

5
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not vermitted); Prevention of tlimely appeal by suvnprescion of

agneal papers vielates the Iqual Protection clouze of the 1hith

[ %3]

Amend. Dowd v United States ex. rel. Cook, 240 U.3. 204, 71

Mail censership is a universolily accepteo practics cso
longz as it does not interfere wilh the inmales azcess Lo Lhe

courts. Prewitt v. State of Arizona ex. rel. Tvman, 315 F. 3unp.

733 (19£9);

Prizoners in isolation arsz not denied reasonzble access
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urts when tnelr corresnondence to these

parties 15 restricted fo cases already pending. Hatfield v.
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lezal ascistarcs, tul neot I correstondence is o effect nubl
aation of 2 eritiove of znerzl lavs or nhoeout the nrisoner nime
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““Ler., Lee ve Tohash seors, noie 't (12 corrcooondants);
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Fussa v, Tavlor, 149 7, Sunp, 202 (12:59) (refuscl of zutheritie
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ustify eurtaiinent of a

- : o~

Jortune Scolsiv V.

40g yili. L. Rev. 379, supra, note 1, &t 265,

]
'y o . I
'1PnLﬁi:13no v. Travisano, suore, note 37.

3Com;are Davis ve Superior Court, 175 Cal. App. 24 217

with Walker v. Pate,

.

PN
TN
tif
*

24 502 (b Sir. 1347) cert. den.,

384 U.S. 246, %6 3. St. 1598,

States v. Rundle 274 F. Suon.
on visitation rights of prisoners sertenced to death are

rensonable in view of the need for cleser supervision).

or uttering words which tend

B

A prisoner may be nunished

to 1ncite a breach of »rison discivline or a rict. Falwood v.

.

Clemmer, 206 F. Suop. 372. Attensis of orisoners to speak in

a milieu where such speech may incite insurresction rust he

tempered; in a prison environment strong restraint of speech

= L

o

znd heavy penaliies for vielation of these restraints are in

crder. Reoberts v, Pepersack, 25 F. Sunp. 415 (19765}, cert.

gen., 383 U.S. 977, B8 5. St. 175, 12 L.Ed. 2d 145 (1265).

O . - .
Yopara. 5-lv, AR 192-4 Correspondence, oublications, ~nd

0



"The maintenance of wholesome and frecuent contacts with
their farmiliez and others genuinely interested in their welfare
is a vitel factor in the correction of prisoners. The rirht of
prisoners to mail and visiting orivileges will te limited only
oy security contrel, and correctional recuirements as provided
asrein, and the facilities availabls for promer insnection,
aanaling, and supervision. Restrictions on mail or visiting
orivileges will not be imposed az a discinlinary measure.

b

2+ Authorized correspondents nnd visitors.

o

No limitations will be imposed ac to ihe number of nepsons who
may be appreovec for the purpose of visiting or corresponiing
with a prisoner excepl az necessary to maintain security and
control. The prisoner's wife, children, parents, brothers and

isters should uniformly te apnroved unless disanproval is re

welfare. Other prisons may be approved as correspondents and

visitors when this apcears te be in the best interest of the

V3

priscner.
be Mail.
(1) Restrictions will not be nlaced on the number
ol letters to or from authorized correspondents, except as

N

necessary for security and control, orevention of unreascnable
individual exces=es, or to prevent delays in orececsing mail.,
Priscners will be authori:zed to retain reassonabls quantities of

9



721l in their immediate possessieny they will not be recuired

to destroy excess retailned mail, btut will be siven the orpor-
tunity to authorize decosiilon [_sic_Y by storage at the confine~
ment facility or forwarding it at his expense to an authorized
correspondent for retenticn.

(2) Priscners' incoming mail, except privileged
sorresnondence, will bhe insnected Ly the officer in charse of
the confinement facility, or his desienated assistant, sclely
for the purpose of properly controlling contrzband, moneys, and
valuables. The opening of oprisoners! incoming nail will be
witneszed by a designated Londed »ersen. The written content
of letters will not te used as the basis for rejection of ina
coming mail.

(3) Prisoners' ocutroins mz2il will not be inspected,
except in specific Individual cases, as avprovad by the officer
in charge of the confinement fagllity, where the inspection of
the prisoner's outgoing mail, other than privileged correspon.
dence, is considered necessary for the adecuate security, con-
trol, or correctional ftreatrent of the prisoner concerned. In
nrisoner's outcoins mail will be
delivered to the officer in charge of the confinement facility
before it is introduced into postal channels; the written cole
tent of prisoners! outgoine mail will rot be used as the bHasis
for its rejection. Any outgoing mail, however, which upon

1



6]

uck inspection, is found to contain vulgar or cbscene lunguage,

or which would constituie a violation of nostal laws, will be

rejected. In all other cases, vrisoners' stampad outgoing mail

(4) (a) When z prisoner hus not autharized the insopsc-

tion of outzoins mzil in *the

on

pecific individual cases provided
for in (3) avove, such m2il will not be introduced into postal
channels but vill be returned to the priconer with an sxplana.
tion of the necessity for inspection of the moil in his particu-
lar case.

(b) When a prisoner hac not authorized inspection
of his incoming mail, such mail will be shown to him unopened
and he will be afforded an opportunity to receive it subject to
inspection. If he refuses inspection, he may elect to have such
mail retained unopened in his perscnal effects or, if 2 return
addrass 1s shown, to heve it returnsd to the serder unopened
with an explaration by the correctional offieer as to wiy it was
not delivered to the prisoner. The sender will be advised that
any information of an emergency rnature contained in returnsd
mail may e furnished directly to tihe correctionsnl officer for
transmissicn to the priccnere...

(7) Privileced corresnondence —
(2) A1l correspondence tetween 2 crisoner and the

President, Vice Presideni, Members of Jongraess, Altorney

11



General, The Judre Advocaies General or their representative,

aig defense counsel, or any militery or civilian attorney of

E..
b

L,

record. Initial correspondence with any other attornev listed
in orofessional or other directories for the purvose of estab-
lishing an eitorney-client relationszhin, and 211 corresnondence

btetween a urisoner and insmectors reneral, chaplains and/or his

193]

clergyman will be regar. | 5 privileged eerrespondence not
sutject to inspection; except...solely to insure the authenticity
ol the correspondence.

(o) Correspondence adiressed to or received Ffron
the epvrepriate apnellate agency of The Judpe Advocate fGerneral
I the Departient concerred will be d2livered or forwarded with-
cut insgectlon except...vhen there is reason to doubt its

authenticity.

(¢) Reading mgterial. Prisoners will be termitted to sube

scribe to newspspers, neriodicals, mzgazines, and books arproved

~

by the commander of tne confinement facility; nowever, he must

s

receive the publication directly frem Lthe publisher.

(d) Telegraphic or tele-hone zomrunication. Telegravhic

ommunications ray bz authorized wien warranted by existing
circumstances. Telephone calls Lo or by nrisoners, at the ex-

permitted in emergencies or when

the correcticnal offica» or officer iesignated by Lhe commander

inary barracxc or correctional training faeility

12



deens it essential for the nrisgners! welfare. Thesze calls

may be moniteored 1f conazidered necessary.

a

(1) General. OGeneral resirictions on “he nurber and
ength ol visits and on tne number ol authorized nersons per-

mitted to visit at any cone time will e limited to those wnicn

o

are necessary for the sale handling of visits, prisoner control,

and those made necessary by operational routines or limited

1

facilities. In determining ihe necd for excentions, concsidera-~

tion should be given to the distance traveled by visitors, the

freguency of visits, and ntherpertinent factors. ZAeasonarie

exceptions as to the time and length of visits 1ill be made for

%]

military and civilian counsel to interview their cllients rezard-
inz pending legal affairs,
(2) Supervision znd contrcl.
(a) All visits to oriscners will be supervised.
(b) Commnication between the vriscner and ais

military or civilian counsel will be respected as confidential...!

Q7Priscn ¥all Procedurss, para. 43 AR 210-170: Unauthorigzed

Py

correcsvondents. M"d. Prisoners normally will not be permitted

to corresnond with married women other than thelr own perscnal
relatives; with relatives or friends who are confinad in other

nilitary, Federal or State oenal or ¢

]
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former rrisoners, their Triends or relziives rr Criends or

47}
Q

{

'
reiastives of otner priscners conlined In the United States disa
ciplinary sarracks. larried priscererz will rot be nermitted 4o
correspond with single women other than their own perscnal

relatives.t

Para, 37, Fanusl for the Guidance of Prizoners, U. 5. Disciplinsry

53]

Barracks (1272 2d.):

"a. During the recestion pericd you will be permitted to
complete a correspondence form authoriszing inspection of all
mail and listing individuzls with waom you wish to corresnond.
Tnls initizal selectlion of corresmcndents should be made with
gare as subsegquent changes will net te authorized for a period
cof trnree months — tnereafter only those changes that are fully

<

Justified in writing will be autheorized.
b. Individuals listed on ine Authorized Zorrespondent

Form are normally limited to the following:

(1) Immediate familye..

(2) RFelative...

(?) Friends: nale and one unrelated female. In the
case of female corresvcondents, both vou and the correspondent
ruet be single or divorsed. TYou may write to a married couple

wroviding they are listed as one correspondent (Mr. and Mrs.)

and reside at the sane address,

1



(1) Strangers, pen nals, rersons who have been relzased
from the U.3.D.B., {amily members of nsersons confined hers and
family members of nersons wio have been released from here,

(2) Persons confined in other in

9]

tituticns. You may
correspond with members of your immedizte family elsewners if
approved...!

L2

‘rara. QBTAR 210-172;soverning the U.S. Disciplinary

Barracks 1s similar to AR 1904 in this regard, but more re-
(=]

"ob. Purpose of inspection. Ixcept as modified by ¢ below

["correspondence with attorneys;j, mzin 17310;7 will be inspected
to ingure tnat __

(1) There are no violations of noctal laws.

(2) Vulgar, obscene, or threatening lansuage is rot
used.

(3) Unauthorized articles are not sent or received.

(4) Mail is addressed to or received only from author-
ized correspondents.

(5) Mail eriginating from a rrisoner which contains
zocusatlions or complaints against the Government, the Department
ol The Army or its agencies, courts, or thae dis¢inlinary barracks
staf'f, is referred to tie comnandant “or arprepriate action
oricr to ferwarding or rejecting such correspordence...

o 7]

15



(6) Letters do not contain rafarence by nare to
military or civilian gersonnel of the discinlinasry barracks
stall, or reference to oiher priscrners.

(7) Letters do not contain reference to any criminal
navpenings or any descrintion of events in or about the dizcin-
linary procedures, deaths, or other similar events.!

Under para. 450 which complements para. 43, Di ceivlinary Bar-
rac«s prisoners are rrohibited from complaining to any outsiders

except those impowered to correect deficiencies:

i

"The commandant or his desicnsied representative will &

{

cuss with the orisoner concerned 211 subject matter contained in
letters uron which complaints, accusations, or ch arges are
tasede.. Wnen there i3 no apparent bas for the complaint or
accusation, the gravity of making false complaints will be ex—
plained to the prisoner. If after such explanation the nrisoner
st1ll desires to forward the letter containing the complaint or
accusation, acticon will be taken as follows:

(1) Letters acddressed to the President and members of
Songress, and petiilons or writs for release will be forwarded
directly to the addressees without comment.

(2) Except as vrovided in (1) above, lziters addresced

genaral will ve forwavded throush proser channals with




letters o

(3) All Ot'{‘:,el.

any

LS .T..&l:.._‘l‘{
wiaints will be returned tc the prisoner; e

*o write letters of co

Fresident, members of

authority to correct the complaint or allegaed wrong. In
cugh instanc the nriscner wi be informed of the name
position of the official auihnrity with whom he may
written comnlaint or zccusation.”
Lo - . _ .
TFortune 3o ietry vo MeGinnls, supra, noite 273,
Drote 45, suDra.
Shiote 48 supra
* Ty [ ]
52
““Tote 27, subra.
53paras. 2-% b and . AR 190-4:

"Press interviews. Press interviews with military
orisensrs are not zuthorized undsr any clprcunsiavess.
ourpase of this regulation, the ftersn 'ovress irterview! ix
any mediun srisirezrs ralease information
statemnents for zeneral vuclieotion. Tt ineludes, bubl is

1a

and

nela

-
2T

s net permittad

ve

gach

lodee the

for tne
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in this 2res are:

- . T LI b 1T Tl =D A0A T g o ol
Brown v JeGinnls, 10 WJY. 24 571, 150 D.T.0d 731, 27%

5 s 1 -
In re Percuson, 55 Czl. 2d O02, 3¢1 Dopd 417, 12 1.

Sewell v. Pegelow, 221 ¥.2d 134 (Ith Cir. 1941%.

e

Pieree v. La Volles, 293 F.2¢ 277 (2nd Cir. 1071).

oy " RS ; e Ve Ve - ~7Z]
Sostre ve MeGivnes, 224 7,24 207 (2nd Jir. 1324Y cert. den.,

[Ss]

1

[ab]

ok

“aelim Prisoners and Relicinus Discrininaticn: The Nevelonine

criteria Tor Judicial Review, 32 Geo. Wash. L. Rev. 1124 (1564);

Comrent, Black Muslims in Prison; CFf Muslic Liec and sonstitue

Zionzl Richts, 62 Zolum. L. Rov. 1488 (1362); Zomrant, Zonctitu-

Ltional law -1la General. 3L ht to Practise Dlask Mslim Tenets in

state Prisons, 75 Harv. L. 2ev. 837 (1962); Vaker,

duslims in the Correctionzl Institutions, 17 The

158 (1962).

13



T

V4 .
©3ce foctnotes & and'§ supra.

aﬁvans ve Clceone, 277 F.2d 4 (£th Cir. 1947); Share v,

Secler, 402 7.2d 946 (8th Cir. 1969) "Preservation of order and

1 1

orotection of the rishts of others are controlline factorsh

(Blackmun, circuit judze); Childs v. Pezelow, 221 F,2d U497

(Atn Cire 1363) cert. den., 376 U.3. 932, 84 S. 2t, 702, 11

L.Ed. 2¢ 652 (19€3); "...Potential prison violence dictates tnhat
any breach of discipline presentc a 'elear and present danger
ustifying severe repressicn...upon clear demonsiration of the
imminent anc grave disciplinary threat of the Rlack Muslims as
& greuv in a particular »rison, proscription of their activities

eems constitutionally permissibles.." 62 Colum L. Rev. 148

at 1503, 1504 (1962).
65Deor1v1n0 those in termporary sclitary confinement of
prayer bock not cruel and unusual punizhment, Wrizht v. MeMann,

257 F. Supp. 739 (1966); Prohibiting an inmate from attending
mess while in disciplinary sesregation not cruel =nd unusual
punishment and not an unreasonable restricticn cn exercise of

relirion where chaplain could visit orisoner, MeEride v.

delorkle, ~4 N.J. Super. 4468, 130 A.2d 881 (1957); Providing
chavlain to prisoners in solitary within discretien of author-

ities, Belk v. Mitchell, 29% Fed. Sugn. 500 (1949).

Inflammatory materials may not te received, even thoush

religious in nzture, Desmond v. Blackwell, 235 F, Supn. (1584),

20




and may be confiscated, In re Fers uson, 55 Cal. 24 £67, 361
P.2d 417, 12 Cal. Rptr. 752 Sert. den., 368 U.S. 864; but a
religious oublication may be received on = rerular basis and
only specific inflammatory issues nay ve withheld, Northern v.

Nelson, 315 F. Supp. 687 (1979): Anticathy caused by antiwhite
L] I 1] o

statements in religious literature de not justify suppression;

o8]
e

Jate

the probapility of igniting a riot is oc sneculative, Long v.

Parker, 390 7.2d 814 (2r

o))

Cire 1228); there ‘s no unlinited

F

right to take correspondence course from a bible school, Diehl

Ve Wainricht, 419 F. 2d 1309 (5th Cir. 1370).

67wot a violation of free exercise of religion Brooks v.
Wainwrieht, 428 F.2d 652 {Zth Cir. 1970); Brown v. Wainwricht,

19 F.2d 1377 (Sth Cir. 1970) (mustache alleged by prisoner to

be a gift of nis creator).

58m1ker v. Blaciwell, 11 F.2d 23 (5th Cir. 1969): Zhilcs

V. Pegelow, 7321 F.2d 487 (4th Cir. 1962) cert, den., 76 U.3.
2 84 S- Ut ?qz ll Loa@o Zd 65 (1?63)-

69Prison authoritiesz reouired to Tay an available Muslim
minister to perform services in accordance with institutional
rules at a rate of pay comparable to that received by ministers

of other faiths, Horthern v. Nelsen 215 F, Supr. 687 (1970);

Walker v. Blackwell, 11 7. 2d 23 (5th Cir. 1969); contras

Gittlemacker v. Prasse, 428 7. 24 1 (302 Cire

Y Pryss

=

270) {no vielation
\

of Free exercise clause in f21ling to sunply inmate with

21



rlergyman of hils choice beczuse of the rroblenm of the sheer
number of relicious zecits).

?Opara. I-4b, el, AR 190.L4: MBelisious gervieces will ke
provided for prizoners, and they will he allowed to worship
according te thelr laithus, subject to Lhe circumstances and
conditions pertaining to their confinenent. Commanders will
endeévor to provide all orisenere the opportunity to recelive
the ministration that the denominations of which they are mem.
ters reculre, as necessarily modified by the conditions and
clrcumstances pertaining Lo confinement.

vara. £ (9}, ¢l, AR 210-170: "The chaplzin will func-
tion under the direct supervision ¢f the commandant, and will
nave dirsel zccess to a2all members of the disciplinary barracks
staff and to prisoners.”

ia.

72para. 2-2¢ (3), 3, AR 190-4: ",,.Priscners in disciplin-
ary sSegreration will be visited cnce each day oy 2 medieal
officer, a chaplain, and the oriscner'ts counselor...”

?Bpara. 2-2c (2), AR 190-4: "Prisoners in disciplinary
serregation will be nrovided...rzlizicus books arnropriate to
the prisoner's fzith as recuested by him and approved by ithe
confinement facility chavlain, except when it is determined by
tne correctisrel officer that the temvcrary remcval of such

articles or ecuipment iz necescary e prevent domore to

o L=



mroperty or injury to the orisoner or others...!

L D . N .
7 Considering the resiriciions upon vrisoners in this
category that have besn upheld by the courts (see footnoie 40,

susra), the present rerulatisn is an acceptable annroach.

"Blanks v. Qunninznem, 405 7.2d 220 (Mth Jir. 1969);

Srear v, Maxioll, 355 F.2d 201 (£tn Cir. 1994); STAn Ve

-

Johncton, 247 F.24 2773 ( Oir. 1237); see also Smedman,

Medlcal Treatment, 4 Crun L. Tull 550 (13868).

f“Jehnson ve Pye, 173 F.2d 220 (2rd Cir. 1249) at 256

rev!ld on other srounds, 339 UWS. %64 rehearinz denied, 378

~

Ty

7?coopinser v. Townsend, 397 F.24 792 {19th

i C] e l:‘ur:);

Gittlemaczer v, Prasse, 428 F.2d 1 {3rd Zir. 1373) (impropver

or inadequate modical treatment may violate the 8th Amende

ment); Oaks ve Wainwrdicht, 130 P.24 2% (Sth Sir. 1970) (ime

proper/inadequate dental treatment).

Priloy v, may, 507 F.2d bOE (9tn cir. 1969).
79Onc

administrative remedies have beern e; theusted, 2

nrisoner can seek injunciive relief or mandarms.. Damage

awards under sither the federal

]
o
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=
=
=
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c#
O
o
"3
&}
)
oF
(&}
a1
i
9]
3
®
3




argd urusual sunishment; no shovinT such Lreatzont could have

e}
(¢}
=
v
Q
Q
.

[pe]
=

v'aj
m

Weaver v. EBeto, 429 F.24 505 (Sth Cir. 1970);

daskew v. Wainwrictb, 427 F.2d 525 (5tn Cir. 1970);

Coorinrer v. Tounsond, 328 2,24 392 (10ih Zir. 1329):

Stiltner ve Bhay, 371 F.2d 229 (9th Zir. 19€7) cert. don.,

387 U-So 929, 87 So Cto ZOBJ. lg LcE - Zd 9?? (lﬁé?);

Lawrence v. Ragen, 3273 F.24 210 (Pth Cir. 1203},

82

Wesver v. Beto, supra

Copminger v. Townsend, supra.

SMStiltner ve Rhay, supra, at 421 Y. 3.

85para. 3-4 (d),AR 190-h:  Mixefieal attention will be fur-
nished as indicated below:

(1) Prisoners renorting sieck will receive medicsl
atiention at the confinenent facility, where procticable, and
tacse segregated for disciplinary reasons will be visited daily
by a medical officer.

naras.2-2 (3}, ¢3 AR 120-%: "Disciplinary sepresniion will

net be imposed us a discinlinary reasure unless s medinal officer

conjurnction witn the sedentary conditions of “he oriscner in

disciplirary cegregation, the medicnl ~fficaer will z2lso render



a written opinion that such a dlet will not e injurious to
the nealth of thz orisoners. Prisoners in disciplinary segrega-
tion will be visited once each dav by a medical officer...!

para. 42, AR 210-170:

Medical attention. At Least ainimum medienl faecilities,

eguivalent to an outpatient disoensary, will be establisihed.
Prigoners renorting sick will receive medicsl attention, and

&

nary gegrezation will be

(e

those in adainistrative or dizcipl

visited daily by a medical officer. If more extensive medical

treatment is required than is azvailable loczlly, *the orisoner

i1l be transferred Lo 3 hospital facility...M

87United States v. Revnolds, 235 U.S. 133

(W)
\n
2]

. Ct. 86,

59 L.EBEd. 1£2 (191h);

Butler v. Perry, 240 U.S5. 32%, 36 S. 2t. 2558, 60 L.EZ.

Ly

£72 (1916).

8, . L
8 Wilson v. Kellev, 224 F. Supp. 1005 (1248); Draper v.

2oy, 315 Fu2d 193 (9th Cir. 1063) cert. gen., 375 U.5. 915,

98]

b3, Ct. 214, 11 L.Rd. 24 152 (1247,

B7a118y v. Stestens, 207 F. Supo. 583 (1945). See Folt v.

- g

Sarver, 09 F. Supp. 362 {1220) where thz court f=lt thei con-

ditions in the Arkansas penitentiary were se noor thzt confine-

ment alcne was cruel ard unusuzl cunishment.

25



L A - L4 AL x -7 0T T cneny ol .
AT womment, Sonotitutionsl Low wa Enforcement of FPrison

Siccipline and its Zffect unen the Zonstitutionasl Rishts af

et

Toose Imprisored, £ Vill. L. Rev. 372 (1363} at 371 (torture,

beatings by hand or ribber hese held to corstitute oruel apd

unusual punisiment under the casecs cited therein). 3ee

generally, Yote, The Cruel and Unusual Punishmont Zlause and the

-~

Supstantive Sriminal Low,79 Harv. L. 2ev. 635 (1949),

L1%)

.
nc

Sutherland, Due Process and Cruel Punichment, b Harv. L. Rev.

271 (19:0).
91,

Sefe, Snoake.v, Willinsham, 350

tirf
(@2

.2d 286 (10th Cir. 1966):

et

tae courts wili not consider lost good time claims unless restor.

atlon would entitle the nrisoner to inrediate release, Grzham v.

e i

Willinzham, infra footnote Al.

92E.z., Burns v. Swenson, 430 F.2d 771 (Bta Cir. 19703 .

9B, Grahan v, Willineham, 2£5 7. Supe. 763, aff'd, 394

oy

n

F.2d 267 (I10th Cir. 1247), where the court held that conbinuous
segregation in maximum security for more than iwo wears was both
vroper and lawful and did not constitute eruel and unusuzl punish-
nert under tne Eighta Amendment considering the 2risoner's

rarticipation in extremely violent zonduct during three separate

overicds of confirement. 3But see Sostre v. Qocxefeller,

Sapp. 962 (1272), where the court stated that, in order to be

constituticnal, considerin

ey

the person invelved, punitive
segregation must be limited %o 15 duys and may te imposed only

26
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for serious infractiong of the rules, snd Carolhers v. Sollette,
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3% F. Suoo. 1014 (1972) helding thot o denrivation of 62 davs

accumulated sood time beezuse the wriscner criticized the crison
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narenlbs was unrezsonsble and dis-

nroporticnate punlgnneﬂﬁ,

anurns v. Swenscn, sunra, fontnsie ﬂ.&? =

958 .c., Dabney v. Zwmminghan, 217 7. Supn. 57 (1970).

9610 U.3.2. § 855 (1950):  Cruel and unusual ounishuents

fPunisnment oy 1 ing, or by branding, marcing

or tattoeoiny on the vedy, or any coilher cruel ond unusual punishe

ment, may noet be adjudeged Ly any court-martizl or inflicte

g?para. 224, AR 190-0: MOwenibited mescures. The Tollow-

ing measurss and those 20 2 similor nzture are cronibited.
(1) Clippins prizomer's hzir to an sxcoscive extent.
(2) The lockesten.
(2) Requirin: silence 2t :euls excert while at <tten-

tion or a3 a tennorary control wmeasurs.
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Tre restristsd diet will consist of neot lens than 2,000 calories
éaily, and will include balanced noriions of all items In the

regular daily ration prevared anc served otiner priscners, 2X-

cent meats, fish, peoultry, eggs, tubtter, sweets, desserts, nmilk

and milk products, fmit, fruit and vegeinble ‘uices, and the

[

A

zdditionsl condiments usually ploged on mess tables for indivia

N

duzl use suecn

&S

u

1
€3
G}

5 ar,

alt, peppsr, catsur, mustard, etc.,

this limitation is not intended io recuire soecizl preparation

L]

of food items for restricted diets. lormal focod standards,
including a J-mesal daily schedule, will be observed in orea

naring ané cerving restricted diet rations. ‘ater will be the

only drink Turnished. The officer in charge ¢f “hs confinement

(5) Barned good conduct time and, where apnlicatle,
extra good time may be Fferfeited in accordance with AR 633-30.

Al. A reduced diet is authorized for use by commanders

i

of cenfinement facilities in conjunction with the sedentary
zconditions of nriscners 1n discinlinars segregation. The rea.
i

duced diet will include tilanead veortions of all items in the

20



gular daily ration prepared and <2rved other crisoners, with
reduced amounts btut not less than 2,172 calories daily, =nd
with desszris onitted. The comander of the corfinenent
facility or zis desismeted officer revresentative will daily
exanine the serving of reduced diet menus to assure compliance
with these reouirenent

C. Zrotection of nealinh and welfare of priscners in close

contfinement.

(1) The detention cf nriscners under conditions of
close confinenent for lony oDerleds cf tine is considered unde-
.rable and wlll be avoided. Prisoners in diseinlinary segrega-
tion or administirative secrecation will be kept under close
upervision. Special precautions will be taken in the prepara-
tion, equipping, inspectlion, and supervision of close ronfire-

nent cells to prevent escaves, celf-injury, and other serious

incidents or unhealthy ceonditions of confinemsnt..."

99%.¢., Burns v. Swenson, SULra, footnotg,ﬂf? A

1OOIbid. The timing of such a hearing, if initiated with-

in a reasonable time aflsv 2 orisoner has been unilaterally
cezgregated would not be an issue of zny importance, since the
ceriod of segregation prior to a hearing could be viewed as
imposed for security purposes, necsssary for the preservation
of security and good crder, as opposed to serresation imposed

bty the hearing as a dissinlinnry measure.

31




101397 ¥.5, 254, 90 S. Ct. 1911, 25 L.Ed. 24 287 (1979).

10255100 v. Seafati, 206 F. Suns. 1 (1963). The Court

distinguished between dlscinlinary actisns whern cuch hearings

would be recuired, and summary actions imnosed fo cuell a
disturbance or a nrotective order arainst immediate risks.

™

Accord: Kritsky v. MeGinnis, 317 F. Supn. 1247 (1970). Ses

also Morris v. Travisonc, 210 F. Supn. 957 (1170); Rodrisuesz

ot

-

v, YeGinnisz, 307 F. Supp. 427 (1769

ey

103;939 at 4: M"Thers are tymes of outhority which do not
have as tneir cole or even princinal constituent, rationality.
Parents, teachers, army commanders, and abové all, nrison

ardens have the right to depend to a large extent (though
not arbitrarily) upon habit, custom, intuition, common sense
not reduced tc express principles, znd other forms of judgenant

based more on experisnce than o

=
?—J
O

&
’_lu
Q
L]

~

L0bsostre vo Rockefeller, 212 7. Supn. 863 (1970).

105158 at 872,

10614,

107497 1.5, 254, 90 3. Ch. 1011, 25 L.Td. 24 297 at 300

(1270).

logpara. 62c, AR 217-170 (applimtle to the Diceiplinar

Barracks) sete forth several examples of major and minor violaa

"O. Violations. DMany violations of disciplinary




barrasks rulss by prlscners can be corrested by 2 warning from
the guard or lmmediate supervisor witheut the necescity of
ornal diseiplinary action. A local record mav be maintsinad
of such warnings, bul they will nci be entered on the Record
T Conducte... When prisoners fail o heed such wurning or com-
mit a series of minor viclations, cor where it is apparent that
the miner violation is cenrected with some more serious situa-
tion, it is necessary that the matter Le referrsd oy officlal
report fer disciplinary acztion. Bxaiples of miner violations
are:

(2) Boistercusness

(b} Bvading work

(¢) "Horseplay"

(2) Loitering

{g) Out of bounds

(£) Personazl untidenesc

(g) Unsanitarv condition of cells

(R} Withholdins library hocks.

(2) Hajor Violations. When a rrisoner commits a maior

\J

violatlon, a disciplinary report coverins the vi

8
=

2tion, in com-

nvlete det

fa

11 will be submitted, in writing, in sach tan

be
a1
[53
wa

]
Q
D
.

Examples of major violations ares
{2) Attemptins 1o escape

(b) Firhting

Nt
ad



(c) Homosexual assault
(d) Insolence

(2) Insubordinztion

(£) lissing court

(2) Ponsession of weapons
{n) Racketeerirg

(1) Refusing to work

(1) Stealing"

109, renrimand or warning, or deorivation of nrivileres

(vara 2-2, AR 190-k4, footnote &5 surral.

1105 pa, €2c(5), AR 210-170: (a)Disciplire and adiustment

board prozedures. The rules and arocedures cf tnhe disecinline

and adjustment board will be established by the commandant,

consistent with the nrovisi

ons of AR 433-9 [_qow AR 190-4 7 ana

(s

this recrulation. Priscners will bte czlled before the bo

y._j

r

rd, and
charges will te read to tnem. Bach prisonsr will be =iven an
opportunity ic be heard in dotail in his own defense. When
necessary, other witnesrse will ke heard by the board. It ic
the duty and the responsibility o7 the boar? 4o ~.oin and cone

sider @1l relevant facts In each case. The »riconer will te

rexdoved fron the board room durins discusszien

*ﬁ I"“C a5
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senzltizs dmvozed should be anplied orocressively 1n order the

c+

ners renaln more severs oencltics whish onn be

Toture miceonduct.  Neormally, maxi-um cenalties will nob be

adjustment board, eourt—rmartial, cr other discositio
L t ] b

cormleted expeditliously. In order %hat corrective action ma
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mur delay, normally all cases refered [_sic_j
to the discipline and adiustment beard will L= considerad and
actad upon wiinln 24 aours after disciplinary recorts have
bean received ty the direstor of custody {(Sundays and holidavs
not included).. . !

111 - S . .
para. £2 (c), AR 210-170: (%) Secreraticn pendinc

siscinlinary action. Temporary detention of prisoners in admd

istrative segregzation miy be autherized by tae direcior of

= Y i

custedy, or other comnlssionad offlczer designuited by the come

Neido

- AP o y 42 W e - - i 3
mandant, wagre such action fs necsszary for e control and
o £ R o . s 2y - . R R
safekeerics of prisonars pending investicration dsoositicon.




zevicus vielations are involved. M
para, 2-2 (b), AR 120-4: #(3) A orisoner mzy be placed in
sdministrative segrecaticon during tne nrelimin-ry Investication:

of a ease in vwhich te is involved

O

nly wnen the commander of

(\‘

the confinesment facility ceems such action esssentiszl to the
expediticus cenduct of the investiration. In zuch ecazses the
iniividual will be released from administrative segregation
immediately after the ourzose of such restraint has been served, !

112 “ A
See para. 3, AR 033.35
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sentenced to confinement and discharze, which rermits vnriscners
desiring restoration to :uty to mase an oral cor written sresen-
tation to the restoration bonrd, and AR 633-10, Mitizalicn,

remissicn, and cuspension of senternces, which corntemnlates an

Whara, 2.1 (1), A2 190-4: MAn enlisted military verson
or givilian neld at an installation confinement Facllity awaita
ing filing of charges, disposition of charges, trial by court-
nartial, or actlion by the convening zuthority on the sentence
adjudged oy a court-martial.?

114ﬁ ara. 2-1 (2), AR 190-43 "4 commissicned or warrint

officer of tae Armed Services of the United States on antive




executlones.!
ll5para. 2=1 (2), AR 1904t "An enlircted military or

civilian in conlinement pursuant i

[}

gentence by a court-martiazl

which, &3 zroroved Ly Lne convening

sutunority, includes confine-

sent which nas not besn

L

rcered exeruted and is awsiting com-
nletion of apcellate review."

116para.2-1 (E). AR 190.M4: WA oriscner whose sentence to
confinement has been crdered intc exescution by anpronriate
authority."

11723 para. 2-1 4,A% 130-0

1185500, 2.1 (2), AR 100k

192000t of the Special Civilisn Committee for the Study

of the United States Army Confinsmernt Systen {1970), p. 33.

1207v1er v, Ciccone, T. Supn. A84 (1963).

277
Parks v. Ciccone, 298 7. Supp. 2305 (1948).

122Tyler v. Ciccone, sunra, note 120 at 487 (federal uncon-

victed prisoner).

1235ee Parks v. Ciccone, supra, note 120 which surpests that

&)

forcing ar unconviected civilion orisconer to work would te in-
voluntary servitude nronibited by the Thirteernth Anondment and
a viglation of the Zighth Ameondnent.

120yt i016 12,

poed

Pl < . K} v LRt 1
0 U.5.C. 5 212,Punishment prohibited before

trizl.




"Subjzel to section 857 of this title (zrticle 57), no
person wnile beins held for trieol or the result o2 irial, ey
be subjected to vunichment or renalty other thian arrest or con-
finement uncr the chargec sendinc against nim, nor shall the
arrest or confinement 1wrosed upor him be any mere rizorous
than the circumstances recuire o irnsure hic orezence, but he

may be subjected to minor vunishment during that period for in

-

fractions of discipline.!

2aras. 18 b (3), 2nd 125, ¥O¥ 1969 (3ev). Pursuani to

Article 57 (2) of the Cods, 10

o]

@)

S £37 (d) § 13, the

r;!ﬁual nrovides for deforrdl of a sentence to confinemert waich

b

aas not been ordeved executed in pars. 38 £,

1266

¥

U.S.0.M.4. 762, 21 CHR 24 (19%6).
12713, 2t 90,

128ynited States v. Phillizs, 18 U.S.C.M.A. 230, 39 C¥R
-~

231 (1969).
L29United States ve Selson, 19 U.3.C.M.A. 177, 39 GMR 177

(1969).

130ynizec States ve Yelson, 14 U.S.0.004. 23

(12€3); Kabn v. Andersscn, 255 U.S. 1, 41 3. Th. 224, 65 L.3d.

292,

[92167]

G469 (1921); Art. 2 (7)., U.C.MJJ., 12 T.5.7.

lare, 2 (7) Uv.0ML0., 10 U.5.0. € &

™

A T PO ot 4 .
229nived Stotes v. Fagan, 15 U.S.0.M.A. 119, 33 CMR 271

(1963), nolding Art. 2 (7) of the Code a2 constitutional

38



exercise of Congressicnal power te rmnie rules arnd reculations
for the governmment of the armed
133pzra. 123 (6)y Ar 130-L: "Female priconers will not be
confired in facilities uszed for confinement of male »riscnars.
(2) If confirement of female sersons ic necessary,
the anprehending autnsrily will cowminicote with vis next
higher neadquarters Zor disposition instructions. Hormally,

such disnesitieon will he one orp a tination of the following:

O
e

. e

1: Imrediately nlace suchn femnle »ersons in the
custody of the commonding offlcer »f the nearest activity of

e Army where there is adequste heousing and surervision of

2y I no such activity is within rezssnable disa
tance, regusst for assuspilon of terrerary custedy will te -ade

Lo the nearest orzanizaiion of the Armed Service where

nersons are noused; or,

2+ I neither of the forepoling 12 2:57iceble,
arrangenent Tor temoorars custody on 2 reirburcemcnt baste will
be made with clvilian suthorities Lavine syuitokls noopeved
Czoilities for the detertisn of foezla
Bupara. 1-3 (), AR 100-"% M%) The confinement nortion
of 2 courberriinl sentencs »f 5 “s.le B 9% G-

. 3-1- . IR I I PP S E - EEETEI o

sroved by the convenins Cuthority, Tutges

.

e - - 1 = - - .
ClAn ould te resitted by the convanin hrariia .t
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