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SCOPE

Histerically, submarines have been subject te the same
rules of intermational law that geverm the cenduct ef surface
vessels during their actiems against belligerent shipping.
Altheugh the Lenden Pretecel eof 1936 beund 48 natiems te
this eonce{t, the traditional law was comsistently vielated
during Werld War II. Are submarines exempt frem the leng
standing restrictiens on belligerent rights at sea er has
international practice established different stamdards?

Mereever, many submarines are new equipped with ballistic
missiles designed te strike land targets. De the present
rules contain guidelines feor the regulatien ef the submarine
in its rele as a mebile guided missile platferm? What
effect will future evolutien ef the submarine have en its
traditienal rele as a destroyer of cemmerce and en the inter-
national rules to which it is subject?
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Chapter I
Cenditions in Intermatienal Seciety Influeneing Develepment
of Rules of Submarine Warfare

A. Impact of Submarine as New Weapen ef Warfare

The arrival ef a new weapen en the imternatienal scene
can be likened te the birth ?f a child, One legitimately
wonders if the initial ageny, the fleundering attempts at
fermulating rules eof cenduct, are werth the flush ef success
when respectability is achieved. Although coemceived in
earlier tiles; the submarine as we knew it is basically a
child ef the twemtieth century. During the course of twe
world wars it has gained international acceptance as a
weap@n; if net internatienal respectability. Altheugh the
weapon’itself appears te have reached najority; the maturity
of the ruleg which gevern its cenduct have been questiemed
and thus will be censidered in seme detail,

1. Develemment

The first commissiened American submarine was the
Helland, which was accepted by the Navy in 1900.1 Other
seagoing nations threughout the werld had launched; or
weuld be launching; similar submersibles. The cencept of a
vessel capable of eperating on; and under; the ecean was by

ne mMeans new, Legendz credits Alexander the Great with a

1l Sea Pewer 390 (E.B. Potter & C.W, Nimitz ed. 1960),
2 R.H. Barnes, United States Submarines 1 (1944).



trip te the ocean fleer in a watertight glass barrel where he
cenfronted a whale,

Threugheut histery ether attempts at submerging in seme
type of watertight compartment have been recorded; and
self-prepelled vessels capable of erratic operatien beneath “
the surface were net uncommon in the 18th and 19th centuries.3
The first submarine for war purpeses was an American inneva=-

tien, the Turtle, which was used unsuccessfully against the
British fleet during the Reveltienary War.* It was net

until the Civil War that the first warship was sunk by a

submarine, This was the Union Heusatenic whieh sank inm

Charleston harber fellewing an attack by the Cenfederate
submarine Eg§;31-5 Thereafter; both the Unien and the
Cenfederacy experimented with submarine vessels but achieved
ne notable success.6 None of these early vessels were
considered sufficiently reliable te be accepted by the
navies of the world; and it was not until 1888 that the

Fremch launched the first cemmissiened submarine, the

G!ﬂ.t‘ 07

w

See Id. at 1-4.

b Id. at 4-7.

5 Id. at 11-12, Unfertunately, the Hunley and her crew alse

went down with the Housatenic. The state of the submarine

art during the Civil War is evidenced by the fact that en

five previeus eccasiens the Humnley had sunk te the bettem

ut ef centrel with a tetal Tess ef thirty-five crewmen.
id. at 13-15,

7 Sea Pewer 390 (E.B. Petter & C.W. Nimitz ed. 1960).

—2‘



After 1900 pregress was steady and when Werld War I
began the submarine had develeped te such a degree as te be
a majer facter imn warfare. The Germans in partieular feund
this new weapon‘to be most effective and its impack was se
great that emly the cembined efforts of the British and
United States Fleets prevented strangulatien ef the British
Empire.

2. Werld War I Allied Lesses

The German U-beat in fact very nearly woen the war fer
the Axis pewers. Although 187 U-beats were lest by the
Gernans; the U-beat fleet sank; either threugh direct attack
or threugh mine-laying, 5,234 allied merchant vcssels.8 In
additien they sank 10 battleships, 18 cruisers, 20 destroyers,
and 9 subnarines.9

3. Werld War II lesses

- The submarine's success was repeated during Werld War
ITI. Axis U-beats again nearly preved te be the decisive
weapon; and are credited with the destructien of 2;775
allied vessels.lO American submarines in the Pacific alse
achieved netable success during the same cenflict and are
credited with the sinking ef 1;178 Japanese merchant vessels;

as well as 214 warships.ll

8 Id. at 474L. This ameunted te a less of 12,185,832 Gress
Register Tens.

9 Id. at £75.
10 14, at 56k. Ameunting te @ less ef 1h 573 1000 tens.

11 T. Rescee, United States Submarine Operatiens in W,W.II
491 (19495,



L. Functienal Aspects

The feregeing statistics graphically illustrate the
pre-eminence of the submarine in the field of cemmerce
destructien. Hewever, frem a functienal standpeint, the sub-
marine is clearly net limited te this ene activity, and the
recerds are replete with examples of this weapen's versatilﬁy}z
The scepe of this writing, hewever, will be limited te a
censideration of the rele of the submarine in cemmerce

destructien, bembardment, and bleckade, and the legal issues

arising frem this rele,.

B, Evelutien frem Terriwrially Limited te Tetal Warfare

The rules of naval warfare evelved frem the practices
and custems ef the great maritime powers; and their validity
was determined largely by the centinuing willingness ef
these pewers te abide by them. In erder te preperly evaluate
the existing rules it is necessary te devete seme thought te
their erigin as well as the ceonditiens in internatienal
seciety which influenced their develepment.

1. Change in Geesgraphic Scepe

Mest early wars were limited in scepe net enly as te
the geegraphic area cencerned, but alse as te the percentase
of & natien's pepulatien actually invelved in cembatant

activity. Battles were nermally feught in the territery ef

1< See Id. at 508-522 fer examples of special missiens per-

fermed by United States Submarines in the Pacific during
Werld War II.



ene of the belligerents and had little direct effect on the
werld at large. On land the fuedal militarism in Eurepe
gave rise te a military class seciety with a virtual
monepely en arms. This in effect deprived the peasant and
tewn-dweller eof the means fer fighting during mest ef the
fuedal peried. At sea the transpertatien ef wealth in the
form of geods led te the institutien ef piracy and the
increase of everseas commerce led te clashes between rival
trade interests, Since merchant vessels as a class were
peorly equipped te defend thelselves; seafaring cemmunities
early set aside certain vessels te act as men~ef-war te
pretect the cemmerical shipping; thus giving rise te the
cencept of the gggy.lB

Teward the clese of the Middle Ages; twe ferces arese;
which; in cembination with ether facters, weuld lead te an
expansien in the scepe of warfare. One of these was the
cencept of nationalial; which resulted in the establishment
of the new Eurepean system of sovereign states. These
menarchies develeped standing armies with professional ferces
traditionally led by the unempleyed fuedal nebility and
eompesed of feet-leese commoners. This type of military
erganizatien feught the various religious and pelictice-ece-
nemic wars prier te the time of Napeleon; but the French

Revelutien ushered in a new era in warfare. The aristecratic

13 Sea Pewer 3 (E.B. Petter & C.W. Nimitz ed. 1960)
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menepely in military leadership ceased; and the prefessienal
soldiery found itself eutnumbered by citizens called fer the
defense of the republic. Revelutienary idealism made war the
concern of the nation as a whele,l¥

The second facter acting as a catalyst in this situatien
was the grewth eof ceommerce. Trade in the Baltic and the
Mediterranean pesed preblems of regulatien and centrel ever
merckants and shipping. Expanding pepulatiens required mere
goeds and mere land. The discevery of the new werld epened
new vistas fer trade and exploration.:Progress in the art of
navigatien permitted merchant vessels and their attendent
men~-ef-war te ecentemplate veyages far in excess of the usual
ceast hugging trade expeditiens, and ships began te venture
farther and farther inte the epen sea.15 As natienal interest
in maritime cemmerce grew, se did the interest in pretecting
that valuable cemmedity by imcreasing the size and strength
of the guardian naval vessels. Mutual agreements and cempli-
mentary customs effered seme insurance against‘nutual
disruptien and censequently dectrines respecting the rights
and duties eof belligerents at sea began te develep.

2., Technelegical Change

During this same peried a revelutien in technelegy was

beginning, The develepment of gunpewder antiquated the man

14 ﬁgg_IT H.G. Wells, The Outline of -Histery 724-34 (1961).
15 See Sea Pewer 21 (E.B, Petter & C.W. Nimitz ed. 1960)

O



in armer. The grewing pepulatiens gave larger numbers te be
arned; and machine technelegy was peised ready te make every
man a seldier. As steam and iren replaced sail and wnod;
natiens feund themselves boﬁnd together in alliances based
en political; ideological; and ecenemic interests; or en
necessity; and engaged in cenflicts with "cemmen enemies"
which invelved great land masses and ecean bedies. Te meet
the demands ef such warfare new and better weapens were
required and produced; and rules were prepeunded te gevera
the use of these weapens.

The twentieth Century has seen fantastic advances in
all ferms of technelegy. Nuclear energy is available beth
as a fuel and as a weapen. Hewever, as will be demenstrated
herein; the majerity ef the rules new deemed applicable te
the submarine antedéte the.subnarine itself as well as the
advanced petential it new enjoys. One questien which may
well be censidered as raised by the experience eof the twe
ma jor wars ef this century is whether the old rules are te
be censidered applicable by analegy er whether new rules which
realistically censider medern technolegy sheuld be applied,



Chapter II

Desirable Pelicies for the Develepment ef the Law eof
Submarine Warfare

A. Basie Humanitarian Geals

Frem the beginning it may be assumed that man has been
aware that the very fact of his humanity requires seme sert
of limitatien en his wartime activity. Recegnitien ef this
limitatien finds expressien in the basic distinetien drawn
between cembatants and noncombatants;l6 and by the efferts te
effer seme sert ef pretectien te beth. Neutrals; as nen-
parties te a cenflict; represent a particular kind ef nen-~
conbatant; and are alse accerded certain basic rights in their
relatienship te the parties engaged in the cenflict. There-

fere, as a starting peint in the censideratien ef submarine

16 This is implicit in the varieus eedificatiens ef rules
geverning specific aspects of warfare. Fer example: Article L
of Hague Conventien IX ef 1907 prehibits bembardment ef
undefended areas, which presumably would be eccupied by nen-
cembatants; Article 22 of the Lenden Naval Pretecel ef 1936
requires that the nencembatant crew and passengers of merchant
vessels be placed in safety befere their ship is destroyed;
Article 3 of the 1949 Geneva Cenventien fer the Amelieratien
of the Cenditien ef the Weunded, Siek, and Shipwrecked Members
of Armed Ferces at Sea, requires certain minimum standards ef
treatment in the case of, "(1) Persens taking ne active part
in the hestilities, including members of armed ferces whe have
laid dewn their arms...."™ Celembes netes the distinctien as
fellews, "These rules of the laws ef naval warfare are embedied
in the practice of the principal naval pewers... as between
the belligerents themselves, their rights must be exercised

in accerdance with the custemary law ef natiens and the ;
principles of humanity and chivalry, and that in their execu-
tien, the lives of nencembatant enemy persons must net be
endangered.”™ International Law of the Sea 488 (6th ed. 1967)
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warfare, three basic humanitarian geals may be pestulated
frem these basic distinctiens.

1. Preventien ef Whnecessary Casualties

The first ef these geals is the preventien ef unnecessary
casualties ameng the cembatant ferces of the enemy. Ameng
the custemary rules of warfare ene of the basic principles ef

the law of war is the principle of humanity. This has been

stated in the fellewing terns:l7

The principle of humanity prehibits
the empleyment of any kind er degree
of ferce net necessary for the purpese
of the war, i.e., for the partial er
cemplete submissien ef the enemy with
the least pessible expenditure eof
time, life, and physical reseurces.,

2, Pretection eof Nencembatants
The principle of humanity is ebvieusly equally applicable
te nencembatants. One of the legitimate aims in warfare is
a direct attack en belligerent cembatant ferces, but this is
net true in the case of nencombatants, whe in mest circum-
stances are entitled te mere censideratien than that afferded
by the principle of humanity alene, This censideration has
been expressed as follows:l8
- Under custemary internatienal law, individuals
whe de net ferm a part ef the armed ferces
and wke refrain frem the cemmissien ef all
acts of hestility must be safeguarded against

injury net incidental te military eperatiens
directed against cembatant ferces and ether

17 U.S. Dep't of Navy, NWIP 10-2, Law ef Naval Warfare
para. 220a (1955) /hereinafter cited as Naval Warfare/.

8 Id. at para. 221b.



military ebjectives. In particular, it

is ferbidden te make non-cembatants the

ebject of a direct attack by the ammed

ferces of a belligerent, if such attack

is unrelated te a military ebjective.

Attack fer the sele purpese of terrerizing

the civilian pepulatien is alse ferbidden.

This cencept arese, mest prebably, frem the early ideal

of chivalry, which required a certain fairness in effense and
defense and mutual respect between cembatants, thé desire fer

victery notwithstanding.l9

While it is arguable that the
depersenalizatien ef the medern destructive process; as
evidenced by mass bembing raids, atemic weapons; and sheet
en sight submarine tactics, has rendered this concept obsolete;
the better view is that this impersenal slaughter mékes the
limiting facter inherent in the principal of humanity even a
mere urgent requirement.

3. Recegnitien ef Neutrality

The final pestulated geal fer censideratien is the
recognition‘of neutrality. Neutrality is defined as the
veluntarily assumed status ef nen-participatien in a partic-
ular cenflict and this status may be discentinued at the
discretien eof the neutral state which enjeys ne rights ether
than these granted te neutrals in time of war by the general
principles of internatienal 1aw.20 The status ef neutrality

sheuld be distinquished frem the status ef the so-called

19 See Stene, Legal Contrels ef Internatienal Cenflict 335-41
(1959) /Rereinafter cited as Stene/.

O B.H. Brittin & L,.B. Watsen,Internatienal Law fer Seagein
Officers 22 (1960)/hereinafter cited as Brittin & Whtsons.
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M"meutralized" states. Neutralizatien is a cenditien ef perm-
anent neutrality impesed en a state, generally by treaty, and

guaranteed by ether states.21

Frem a humanitarian standpeint, recegnitien ef neutrality
gserves at least twe ends, First it tends te limit the number
of states actually engaged as belligerents in a given conflict;
and secendly it extends generic rights as nencembatants te
natienals ef the neutral state. However; although the practice
in this regard has been subject te eresien, neutrals are
generally recegnized te have rights in excess of these accerd-
ed te nencembatant natienals ef a belligerent stqte.22 The

extent ef this eresien will be censidered herein,
B. Military Necessity

It is uncentreverted that the primary geal ef any bellig-
erent in any cenflict is te win, It is alse likely that any

21 Switzerland is the prime example of a neutralized state.
See Brittin & Watsen at 22.

22 The mest legical right te adhere te a neutral weuld ef
course be freedom frem attack ef any kind., Histerieally neutrals
were permitted te carry en trade ameng each ether and ameng
belligerents subject enly te having certain items intercepted
and cenfiscated as centraband when ene party te a cenflict
feund such geeds destined for any enemy., Legitimate geeds

feund en beard neutral er enemy vessels were nermally net sub-
ject te cenfiscatien. As regards individuals, neutral natienals
custemarily enjeyed free persenal mevement regardless eof
hestilities, Neutral maritime prizes found te be laden with
centraband geeds were exempt frem destructien. Threats eof an
armed neutlality te take reprisals fer encreachment ef these
rights eperated as a sanctien as leng as ene or mere majer
pevers remained neutral in a cenflict. See generally, Stene

at 297-371.



belligerent will attempt te achieve this victery by utilizingA
the means that he, net intermatienal society; deems necessary,
Therefnre; any censideratien ef humanitarian geals in warfare
leads necessarily te a discussien ef the dectrine eof military
necessity.

1, In Cenfliet with Basic Geals

The principle, or dectrine, of military necessity has

been varieusly defined and interpreted. The German jurists
have, in the past; accepted it as meaning that; "eoo @
vielatien ef the laws ef war must be regarded as net having
taken place if the military eperatien is necessary fer the
preservatien of the treeps er the averting ef a danger that
threatens them and cannet be averted in any ether way; or
even if it is advantageeus either for the effectual carrying
eut eof a military enterprise net inadmissible in itself er
fer the securing ef its success." 25 This appreach is in
censenance with a German maxim te the effect that neccesity

in war everrules the manner eof warfatre.zlF
C. Reselution ef the Cenflict

It is ebvieus that internatienal applicatien ef the
views cited abeve weuld lead te cemplete negatien ef any semb-
lance of humanitarian erder. Yet, it is ebvieus alse that

necessary military eperatiens must be cempleted if victery is

23°C.J. Celembes, Internatienal Law_sf the Sea 501 (6th ed.
1967) [hereinafter eited as Celembes/

b 14.




te be ebtained., Certainly, seme sert ef balance between

these eppesing censideratiens must be reached.

1. Pragticality ef Retaining Humanitarian Appreach
Evidence that internatienal seciety has net adepted the

dectrine eof military necessity te the exclusien ef human-
itarian censideratiens can be feund. The preamble te Hague
Cenventien Iv; Respecting the Laws and Custems ef War en
Land; recited that military necessity had been taken inte
account when the limiting rules were drafted. The prevail-
ing British, American, French, and Italian interpretatien
appears te limit the dectrine's applicability te cases eof

natienal self-preservation.zsAn internatienal tribunal has

censidered the dectrine in the fellewing language:26

Military necessity has been inveked by the
defendants as justifying the killing ef
innecent members of the pepulatien and the
destructien ef villages and tewns in the
eccupied territery, Military necessity per-
mits a belligerent, subject te the laws eof
war, te apply any ameunt and kind ef ferce
te cempel the cemplete submissien ef the
eneny with the least pessible expenditure
of time, life, and meney. In general it
sanctiens measures by an eccupant necessary
te pretect the safety of his ferces and te
facilitate the success of his operatiens,
It permits the . destructien ef life of
armed enemies and ether persens whese
destructien is imeidentally unaveidable

by the armed cenflicts eof war; but it dees
net permit the killing ef innecent inhab-
itants fer the purpeses ef revénge er the
satisfactien ef a lust te kill, The

25 See Stene at 352-3.

26 The Hostages Case (United States v, List et al), Trials
of War Criminals, Vel. XI 1253~4 (1950).
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destructien ef preperty te be lawful must
be imperatively demanded by the necessities
of war., Destructien as an end in itself

is a vielatien ef internatienal law.

This has, in effect, been restated in the Law of Naval

Warfare in the fellewing 1anguage:27

The principle of military necessity permits
a belligerent te apply enly the degree and
kind ef regulated ferce, net etherwise pre-
hibited by the laws of war, required fer
partial er cemplete submissien ef the enemy-
with-the least pessible expenditure ef time,
life, and physical reseurces.

Frem the feregeing it can be determined that a balance
must be reached between the dictates ef humanity and the
exercise of the dectrine of necessity and that the practical
aspects of medern warfare de net limit a centinued censider-

atien eof humanitarian geals.

27 Para. 220a.
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Chapter III
The Issueaﬂggich Have Been Raised Relative te Funetienal
Aspects of Submarine Warfare

A, Commerce Destructien

The develepment of the submarine as a weapen has given
rise te certain issues relative te the manner in which it has
been empleyed, er may be emplcyed; in wartime. In erder te
fully appreciate the significance of these issues it is
necessary te examine them beth frem the standpeint ef hister-

ical dgrivation and existing submarine dectrine,

l. Right te Destrey

Generally, all cembatant naval units ef the enemy; includ-~
ing auxiliary service and supply vessels; may be sunk en ,
sight witheut preliminary warning er demand fer surrender.28
Moreover; the right ef a belligerent te sink the merchant
vessels of the enemy, under certa%n conditicns; is recegnized
by internatienal law and practice,29 altheugh there are cer-
tain c}asses of vessels which are exempt frem capture; and ef
ceurse, destruction.30 Thg law regarding destructien ef neutml
vessels is mere stringent, and traditienally they were regarded

as immune frem attack.31

28 Stene at 585.
29 1.d. Garner, Internatienal Law & The Werld War 362 (1920)
é%ereinafter cited as Garner/.

Hague Cenventien XI, 1907, listed these as vessels empley-
ed in religieus, scientific er philanthrepic missiens, as
well as ceastal fishing vessels and mail packets.

31 Celembes at 791.
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The present rules which gevern the cenduct ef war vessels
in their belligerent activities against merchant vessels can
be traced te the cencept ef a captured vessel as a prize; te
be taken intaet if possible; and te be delivered te the
severeign ef the capturing vessel. The prize and its carge
ceuld then be dispesed of; enriching beth the treasury and
the ecapturing crew.32

The cencept of prize must be censidered in its relatien
te the belligerent right ef visit and search, This is a
right ef ancient applicatien and is described in treaties
dating back te the fifteenth century.33 It may be described
as the right ef a belligerent warship te visit any merchant}
vessel enceuntered upen the high seas te ascertain if the carge
includes military geeds destined fer delivery te ?he enely.Bh
Enemy vessels se visited are; of course; captured, and if fer
seme reasen they cannet be taken inte pert as prizes; are
destreyed, Legitimate reasens fer destructien include unsea-~
werthiness of the prize, lack ef a pr%ze crew; stress eof
weather; imminent danger of recapture, er serieus danger te
the success ef naval operaticns.35 The extension ef the right
te visit‘and search neutral vessels stemmed frem a legical

desire en the part ef belligerents te prevent the shipping ef

32 See II A.B. Keith, Wheaten's Internatienal Law 315-35 (1944)
ereinafter cited as Wheaten

22 Celembes at 753,
34 Brittin & Watsen at 145.

35 Wheaten at 315,
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war geeds te an enemy by any means.36 However; the des-
tructien ef a neutral vessel feund te centain centraband was
custemarily permitted enly under extraerdinary conditions.37

There have been several efferts in the past te ebtain
general internatienal agreement en the rules ef naval warfare
in this area, The Hague Cenventien VI ef 1907; respecting
the status ef merchant vessels at the eutbreak ef hostilities;
autherized the destructioﬁ of merchant vessels ef the enemy;
subject te cempensatien, when such vessels were feund en the
high seas, but were ignerant ef the fact that hestilities had
commenced.38 The Declaratien ef Lenden ef 1909 centained
previsiens fer the destructien ef neutral prizes if the
capturing warship was in seme way endangered; er if taking
the neutral vessel inte pert weuld have endangered the success
of the warship's missi¢n.39 It sheuld be neted that these
rules were being fermulated in a time frame which centemplated
a cemmerce destreyer as a heavily armed surface vessel and
net the then fledgling submarine, ‘

With the enset of Werld War I, however; the submarine
became a pesitive facter in the field eof maritime warfare,

One of the first and mere painful intreductiens te this new

erder eccurred en 7 May, 1915, when The Lusitania, an unarmed

British passenger liner, was terpedeed by a German U-beat

36 See Celembes at 754.
3; Stene at 595-8,

38 Article 3. '

9 Articles 48 & 49.
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witheut prier warning and sank with a less ef ever eleven
hundred lives.ho

Further indicatien ef the capability ef this new weapen
was demenstrated by the cruise ef the German submarine; U-53.
This lene U-beat cressed the Atlantic in the summer of 1916
and entered the harber at Newpert, Rhede Island; where itgs
cemmander paid courte§y calls en still neutral American naval
efficers, Thereafter, the submarine teek pesitien near the
Nantucket lightship and preceeded te sink five merchant
vessels, OSeme of these sinkings were accemplished in the
presence of American destreyers and in ene instance a des-
troyer cemplied with a polite request te meve se that a ship
ceould be torpedoed,al

As a result ef the adverse internatienal reactien fellew-
ing the sinking ef The Lusitania; and ether similar incidents;
the German navy fer a time abandoned the U-boat eampalgn
against merchant vessels.a However, en 1 February, 1917,
the Kaiser erdered unrestricted submarine warfare en all
shipping; thereby directing a whelesale destructien ef sur-
face vessels; without censideratien ef custemary prize law;
which centinued until the end ef the war.l*3 The German argu-~
ments supperting unrestricted warfare included claims that

submarines had ne reem te take persennel frem the destreyed

4O Celembes at 789.

(1 Aﬁn)niral Scheer, Germany's High Fleet in the Werld War 264-7
193

42 Id. at 232-3,

L3 See Id. at 253-8.
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vessels en beard, and in additien ceuld net spare men frem
the small submarine crews te act as prize crews.hh

By the end ef Werld War I it had beceme ebvieus that
special censideratien ef the rele of the submarine in warfare
was required. The Washingten Naval Cenference ef 1922 previded
a ferum fer this censideratien. The resulting treaty stip~
ulated that merchant vessels sheuld be rgquested te submit
te visit and search prier te any seizure, that merchant ships
could net be attacked except in case of failure te submit te
visit and search or refusal t» preceed as directed after
seizure; and ceuld net be destreyed until the crew and passen-
gers had been placed in safet.y.lPS In addition; signateries te
the treaty were asked te agree that submarines must conferm
te these rules er permit merchant vessels te pass l.mhavlrmeel.l”6

Vielatiens ef the rules were te be declared as piracy.

This effert was fellewed by the Naval Treaty eof 1930
between Gfeat Britain, the United States, Japan, France, and
Italy, altheugh the latter did net ratify the agreement.
Part IV, Article 22 of this treaty previded:

(a) In their actien with regard te
merchant ships, submarines must cenferm
te the rules of Internatienal Law te
which suface ships are subject.

(b) In partieular, except in the case

of persistent refusal te step en being
duly summened, eor of active resistance

4l Garmer at 377-81;
L5 Wheaten at 316-7.

L6 Stene at 581-2. The treaty was ratified by the United States,
the British Empire, Italy, and Japan but never came inte ferce
due te the defectien ef France, one of the eriginal parties,
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te visit and search a warship,whether
surface vessel er submarine may net

sink er render incapable of navigation

& merchant vessel ‘witheut having first
placed passengers, crew and ship's papers
in a place of safety., Fer this purpese
the ship's beats are net regarded as a
place of safety unless the safey of the
passengers and crew is assured, in the
existing sea and weather conditlons by
the preximity ef land, er in the presence
of anether vessel which is in a pesitien
te take them en beard.

Artiele 23 of the treaty stipulated that the previsiens
(Article 22) regarding submarines sheuld remain in ferce
witheut any time limit, Article 22 was thereafter incerper-

ated verbatim inte the Lenden Pretecel ef 1936, &7 te which

48 states had become signateries by 1939.‘+8

Werld War II began, therefere, with near tetal agreement
internationally as te the metheds which submarines might
legitimately empley against merchant vessels, It came as a
rude sheck when en the first day ef the war a German sub-
marine terpedeed the British passenger liner Athenia;h9
signalling thereby a return te the days ef unrestricted
undersea warfare. German submarines continued te attack mer-
chant vessels, beth belligerent and neutral, in vielatien ef
custemary internatienal law and the Lenden Protocel.so

This activity was not; however; limited te the Axis
pevwers, On 7 December 19#1; the United States Chief eof Naval

L7 British Treaty Serles, No. 29 (1936).
8 Celembes at 493k, '
9 Sea Pewer 492-3, 542 (E.B. Petter & C.W. Nimitz ed. 1960)

O Stene at 597.
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Operatiens erdered unrestricted submarine warfare against the
Japanese Empire.5l Great Britain alse adepted the practice eof
sinking witheut warning all merchant vessels discevered im
certain specified war zones.52

Fellewing Werld War II; the varieus war crimes tribunals
had eccasien te censider several cases invelving submarine
activitye The mest meaningful ef these was the trial ef
Admiral Karl Dgenitz; whe directed the German U-beat campaign
during the war, Admiral Deenitz was indicted en twe counps;
alleging (1) crimes against the peace; and (2) war crimes,”>
.The fermer ceunt invelved the preparatien and the waging eof
aggressive war and will net be censidered here, ‘The secend
count invelved the waging ef unrestricted submarine warfare
in vielatien ef the 1936 Pretecel and was subdivided inte
three parts.

The first of these charged Deenitz with waging unrestrict-
edearfa?e against armed British merchant vessels, The
Tribunal, in finding Deenitz net guilty ef this charge;
reasened that since the Bri;ish had armed their merchant ships
at the beginning ef the war, and had directed them te attack
submarines; the armed merchantmen were net entitled te the
warning previsiens ef the protoccl.5h

The secend allegatien cencerned the declaring eof certain

eperatienal zenes in which all neutral merchant vessels were

51 Sea Pewer 796 (E.B. Petter & C,W. Nimitz ed., 1960),
2 Stene at 597, :

53 M T ,Tri Maj W
1£g§:£gftéonal ?1itarg_ r?l9h§}: r1a1§ of Majer War

Id. at 558,




sunk witheut warning. This actien was held te be a vielatien

of the previsiens ef the prptocol.55

The final charge invelved the general failure ef German
submarine cemmanders te rescue their vietims fellewing the
destructien ef ships. This alse was declared te be a vielatien
of the protoeol;séand will be disecussed hereinafter in mere
detail.

The remarkable part ef this entire preceeding was the
failure of the Tribunal te assess the sentence awarded te
Admiral Deenitz en the basis ef the findings ef guilty te
vielatiens ef the pretecel. The judgment in this respect
reads:57

In view of all the facts preved and in
particular ef an erder of the British
Admiralty anneunced en 8 May 1940, accerd-
ing te which all vessels should be sunk

en sight in the Skagerrak, and the answers
te interregateries by Adm{ral Nimitz
stating that unrestrieted submarine war-
fare was carried en in the Pacific Ocean
by the United States frem the first day
that natien entered the war, the sentence
of Deenitz is net assessed en the greund
of his breaches of the internatienal law
of submarine warfare,

In this then, the latest autheritative treatment of
internatienal law respecting submarine warfare, ne punishment
was awarded fer preven breaches ef the law,

The present Uniped States pesitien, as reflected in the
58

Law of Naval Warfare, is stated as fellews:

'gg H’ at 559.
. at 559.
5 Eo at 5590
58 Para. 503b(3).
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Enemy merchant vessels may be attacked and
destreyed, either with er witheut prier
warning, in any of the fellewing circumstances:

1, Actively resisting visit and search er
- ecapture,

2. Refusing te step upen being duly summened.

3, Sailing under cenvey ef enemy warships er
eneny military aircraft,

l,, If armed, and there is reasen te believe
that such armament has been used er is
intended fer use, effensively against an
eneny. ’

5, If incerperated inte, er assisting in any
way, the intelligence grstem of an enemy's

" armed ferces,

6. If acting in any capacity as a naval er
military auxiliary te an enemy's armed
ferces,

As regards neutral vessels, the same publicatien states

59

in part:

Altheugh the destructien ef-a neutral prize
is net abselutely ferbidden, it invelves a
nuch mere serieus responsibility than the
destructien ef an enemy prize. A capturing
officer, therefere,sheuld never erder such
destructien witheut being entirely satisfied
that the military reasens therefer justify
it, i.e., under circumstances such that a
pr{ze can neither be sent in, ner in his
epinien, released.

It is ebvieus that medern internatienal practice,‘and
decisien, permits the destructien ef enemy vessels and, in
limited situatiens, neutral vessels. While the everall
questien ef the viability ef the traditienal rules regarding
submarine warfare will be censidered at length hereafter; the

judgment at Nuremberg, and the practices which preceeded it,

raises immediate questiens. While the language'of the judgment

59 para. 503e.

23



indicates that the Tribunal believed that it was applying the
existing law te Deenitz's case, it is at least arguable that
the old rules ne lenger existed in view ef centinued state
practice; and that in fact the Tribunal was reinstituting the

old rules rather than reaffirming them,

2., Duty Tewards Survivers
Frem the feregeing it may be ebserved that the belligerent

right te destrey the merchant vessels eof any enemy, eor of
neutrals; is under certain circumstances; accepted if net cen-
dened. Such actien necessarily places in peril the lives ef
the crew and passengers ef the destreyed vessel. It is clear
that there is an ebligatien impesed by custemary internatienal
law requiring the belligerent te previde fer the safety eof the

passengers and crew of the destreyed vessol.éo

Internatienal agreements en maritime warfare have general-
ly recegnized this principle, Article 3 ef the Hague Cenventisn
VI of 1907; previeusly discussed; conciticned the right te
destrey merchant vessels of the enemy, at the eutbreak of
hostilities; upen previsien being made fer the safety eof the
persens en beard as well as fer the preservation of the ship's
paperss In additicn; the Declaratien ef Lenden ef 1909; after
previding fer the destructien ef neutral vessels in certain
circumstanccs;él declared that all persens en beard the vessel

must be placed in safety prier te its destructicn.62

E?—Ehrnc§ at 370. 39
Op. eit. supra, n. .
62 Article 50.
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The sinking ef The Lusitania, and ether similar acts

during Werld War I indicated a disregard eof this principle.
Thereafter, the parties to the Washingten Naval Cenference
of 1922 inserted a previsien requiring the crew and passen-
gers of merchant vessels te be placed in safety prier te
destreying the vessel.63 A similar previsien was inserted
in Article 22 of the Naval Treaty of 1930 which, eof course,
was then incerperated inte the 1936 Lenden Pretecel.

As in Werld War I, the practices of Werld War II did
net cemply with these standards. Thus, the Nuremberg Tri-
bunal, in cemmenting on the failure of Doenitz's German
submarines to rescue their shipwrecked victims, stated:éh

The evidence further shews that the rescue pre-

visiens were net carried out and that the de-

fendant erdered that they net be carried eout.

The argument of the defense is that the security

of the submarine is, as the first rule of the

sea, parameunt te rescue and that the develepment

of aircraft made rescue impessible, This may

be se, but the Pretecel is explicit. If the

cemmander cannet rescue, then under its terms

he cannet sink a merchant vessel and sheuld al-

lew it to pass harmless before his periscepe.

These erders, then, preve Deenitz is guilty ef
a vielatien eof the pretecel.

Further consideratien te the plight of survivers at

sea was granted by the 1949 Geneva C@nvention.65 The

63Wheaten at 316-7.

64TInternatienal Military Trlbunal Trial of Majer War
Criminals, Vel. XXII 559 (1948).

65Geneva Cenvention for the Amelieration of the Conditien

of the Wounded, Sick and Shipwrecked Members eof- Armed
Ferces at Sea of August 12, 19L49.
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conventien prevides fer the humane treatment ef persens at
sea whe are weunded; sick; or shipwrecked;66 requires that
wounded, sick and shipwrecked belligerents whe are captured
shall be treated as prisoners eof war;67 and provides that
after each battle; parties to the conflict shall search
for and cellect weunded; sick and shipwrecked persennel
and insure their safety.f68

Altheugh it is arguable that internatienal practice
in the twe Werld Wars, and the failure of the Nuremberg
Tribunal te punish Deenitz fer vielatiens ef the rescue
previsiens of the 1936 Pretocel, have negated any duty te-
wards survivors; it is clear that this humanitarian cencept
was; at the least; revived by the signateries to the 1949

conventien.

B. Bembardment

The second majer issue to be considered is the role of
the submarine in naval bembardment. While the role of the
submarine in the past has net netably included bsmbardment;
the nature of the weapons routinely carried by many medern

submarines constitute this a very timely issue.

l. Legitimate Targets

Custemarily, the bembardment of fertified ceastal areas

OO0prticle 12.
67Artic1e 16.
68prticle 18.
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has always been considered a legitimate act of naval war-
fare.09 The status of unfertified areas has net been as
well defined; althcugh histerical precedent for the des-
tructien ef epen and undefended cities has been shewn. 70

Hague Conventien IX ef 1907 develeped certain previ-
siops respecting naval bombardment which have been described
as "clearly quite ambigueus and inadequate for any useful
purpose".71 Article 1 of this conventien prehibited the
naval bombardment ef undefended perts and cities; but
failed te define the term "undefended™. It did state;
hewever, that the presence ef mines in a harber was insuf-
ficient reasen te bembard a pert. Article 2 excepted frem
the prehibitiens of Article l; "military works; military
er naval establishments; depets ef arms or war material;
werksheps er plants which could be utilized fer the needs
of a hestile fleet or army™, and permits their destructien
if the lecal pepulace fails to de se after having been:
given netice. Other articles previded for the sparing of
churches, hespitals, scientific and histerical buildings;
and like edifices.

While naval bombardment was cemmenplace during Werld

Wars I and II, research has failed to disclese that sub-

69celembes at 542.

70Wheaten at 336.
14., at 337

27~



marines played a majer part in this activity. There are a
few scattered reperts ef U-beats bembarding the British
ceast during Werld War I and inflicting miner damage.72
A chrenelegy of United States submarine eperatiens in the
Pacific during Werld War II lists enly 13 missiens repert-
ing submarine bembardment.’3 This was in a large part
attributable to their limited armament and their pre-emptien
fer mere suitable missioens.

The present United States pesitien reflects the tra-
ditional view:/

The term bembardment as used herein includes beth
naval and aerial bombardment. This sectien is
net cencerned with the legal limitations en land
bembardment by land ferces.

a. DESTRUCTION OF CITIES. The wanten destructien
of cities, tewns, or villages, er any devastatien
net justified by military necessity are prehibited.

b. NONCOMBATANTS. Belligerents are forbidden te
make nencombatants the target of direct attack in
the ferm of bembardment, such bembardment being
unrelated te a military ebjective. Hewever, the
presence of nencembatants in the vicinity of mili-
tary ebjectives does net render such ebjectives
immune frem bembardment fer the reasen that it is
impessible to bembard them witheut causing indirect
injury te the lives and preperty of nencembatants.
In attempting te bembard a military ebjective,
cemmanders are net respensible fer incidental
damage done to objects in the vicinity which are
net military ebjectives.

T26arner at 425-6.

73Rescoe, United States Submarine Operatiens In Werld
War II 508-22 (1949).

ThNaval Warfare Para., 620-21.
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c¢. TERRORIZATION. Bembardment fer the seole
purpese of terrerizing the civilian pepu-
latien is prehibited.

d. UNDEFENDED CITIES. Belligerents are for-
bidden to bombard a city er tewn that is
undefended and that is epen te immediate
entry by ewn er allied ferces.

Previsien is also made for the respecting of medical
establishments and units, as well as buildings deveted te
religious, artistic eor charitable purpeses, and histerical
menuments. /o

The custemary law respecting naval bembardment was
cencerned with the nepien of ceastal areas. The 1907 Hague
previsiens were clearly designed witheut thought ef the
leng range submarine missile and the present rules centained
in LAW OF NAVAL WARFARE are essentially a restatement ef
these earlier rules. The practical preblems in attempting
te limit the target area of a missile armed with a nuclear
warhead and fired inland frem a distance eof hundreds, er

thousands ef miles appear insurmeuntable. Hewever, the

viability ef these rules will be discussed hereinafter.

2. Duty te Warn.

The ebligatien te warn the inhabitants of a target
area prier to bombardment would appear to be a legical ap-
plicatien of the customary distinctien between cembatants
and nen-cembatants.

Article 6 of Hague Cenventien IX ef 1907 cedified this

7514., Para. 622

-29-



ebligation in the fellewing language:

If the military situatien permits, the cemmander

of the attacking naval ferce, befere cemmencing

the bembardment, must de his utmest te warn the

autherities.
This apparently is a cerellary te Article 27 ef the regu-
latiens annexed to Hague Conventien IV ef 1907, respecting
land warfare, which states:

The efficer in cemmand of an attacking ferce

must, befere commencing the bembardment, except

in cases ef assault, de all in his pewer te warn

the autherities.
It would appear then, that the general rule requires warn-
ing, but an exceptien is granted fer bembardments preceding
assaults, en the assumptien that an assault in the nature
of a surpriee attack will be mere successful witheut warn-
ing, and in this limited area, military necessity prevails,

The two Werld Wars de net furnish much data on which
te base a judgment as teo the practice of submarines in
this regard. Hewever, it is deemed likely that, because
ef the vulnerabllity ef the submarine te retaliatery at-
tack after warning, submarine commanders almest universally
determined that the military situatien did net permit

warning prier te bembardment.

The Law Of Naval Warfare centains a clause similar te

76

the Hague previsien:

76Para. 623
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Where a military situatien permits, cemmanders
sheuld make every attempt te give prier warning
of their intentien te bembard a place se that
the civilian pepulatien in clese preximity will
have an eppertunity te seek safety.

A literal evaluatien ef the rules, beth past and present,
cempels the cenclusien that the warning requirement is, in
decumentary ferm at least, applicable te missiles fired frem
submarines., The humanitarian principles leading te this
restrictien en cenventienal naval bembardment appear even
mere pressing when applied te mere advanced weapenry. The
preblem of military practicality remains te be reselved, hew-

ever,
C. Bleckade

One of the legitimate means which a belligerent may
utilize te interdict an enemy's cemmerce is the impesitien ef
a bleckade. Traditionally; a bleckade has been defined as an
act of war carried eut by the warships ef a belligerent and
designed te prevent access to; er departure from; a detailed
pertien ef the enemy's ceast by vessels eof aﬁy nation; enemy
or neutral.77 A term which must be distinquished frem bleckade
a3 used herein is the se-called "pacifiec bleckade™ which is
empleyed enly in peacetime te ceerce the "bleckaded"” state
te cenferm te seme desired end er cempert itself in accerdance

78

‘with treaty ebligatiens. Recent wartime practice has given

;g_ﬁgg Wheaten at 525-6,.
© See Brittin & Watsen at 144.
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rise te preblems cencerning the type of belligerent actien
that may legitimately be termed a bleckade, and the rele
that the submarine may play in enfercing bleckades.

1, Requisites fer Establishment of a Bleckade

(a) Shert Range. Histerically the cencept ef a bleck-

ade dates frem 1584 when the Dutch declared a bleckade of all
Flemish ports eccupied by Spanish cenquerers.79 This early
bleckade was primarily concerned with preventing war supplies
or contraband frem falling inte Spanish hands. However; in
1630 the Dutch issued a preclamatien denying the Spanish ac-
cess te any sert eof ocean commerce in the area, and declaring
that neutral ships would be confiscated if captured attempt-
ing to enter or leave the Spanish perts in Flanders.go
Bleckades were thereafter used with varying degrees of success
by @thers; including the English against Népoleon’s France;
the Nerth during the Civil War, and in ether majer and miner
canflicts.gl
A custemary bleckade, in eorder te be legally binding;
must be supperted and enferced by a sufficient number of
vessels to cut 2ff enemy cemmunicatisns and te afferd a risk
of capture te ships attempting te pass through, er, as stated
in Article 3 of the 1856 Declaratien sef Paris; "Blockadcs;
in srder te be binding must be effective, that is to say,

maintained by & ferce sufficient really te prevent access te

79Wheaton at 526.

80Celembes at 715.
811Id. at 716.



the ceast ef the enemy." Hewever, a bleckade remains in
ferce fer as leng as the conditions necessary fer its estab- -
lishment exist and is net ended by a mementary interruptien
of effectiveness.82
The Declaratien of Lendon ef 1909; altheugh unratified;
represented a majer cedificatien ef traditienal bleckade law.
It adepted the effectiveness requirement ef the Declaration
of Paris;83 and added that the questien of effectiveness is
one of fact te be determined by the c«:aurts.SI+ It declared
that a bleckade was not terminated by the withdrawal of
bleckading ferces due te inclement weather.85 It required
that a bleckade be applied impartially te the ships ef all
natiens;86 after declaratien eof blockade; and apprepriate
notice.87 The declaratien was required te be made by the
bleckading power; or by naval autherity acting in the name
of the pewer, and must set ferth the date the bleckade began;
the geegraphic limits, and a peried ef grace in which neutral
vessels may safely leave the area.88 Netificatien was required
te all affected neutral pewers and te lecal autherities;89

as the liability eof a neutral vessel teo capture fer breach

of bleckade was centingent en her actual er presumptive

82 Stone at 4S6.
83 Article 2
8L Article 3
85 Article 4
86 Article 5.
87 Article 8
88 Article 9
89 Article 1



knewledge of the blockade.go However; a bleckade was net
permitted te extend te neutral ports.91

The feregeing discussien ef the traditienal dectrine and
its cedificatiens is indicative of the custemary cencept that;
in erder te be effective; a large number of ships are required
te maintain statien near an enemy's ceast se as te prevent
an attempted breach ef the bleckade at any time. This custem-
ary appreach is definitive ef the shert range; or se-called
fclese™ blockade.gzv

(b) Leng Ranre. It was perhaps inevitablgﬁyhat the
advaﬁces in technelegy ef the twentieth centgry, including
the adveht of the submarine apd the aircr§ft, weuld lead te
the cencept ef the leng range, er distant, bleckade. Werld
War I gave birth te this new develerment. Great Britain
biickaded German eccupied Belgium with a cembinatien ef mines;
aircraft; and surface vessels,?> In addition; a British
cruiser squadren eperated in the Nerth Atlantic; 1000 miles
frem German ports; where it interceptgéwneutral traffic en
the nerthern sea lanes.”% The majer immevatien in this regard;
however; was the decisien ef the British gevernment te prevent
all cemmedities frem reaching er leaving Germany by the

expedient of requiring all ships carrying geeds ef either

90 Article 1k
91 Article 18. |
92 See Brittin & Watsen at 144.
gi ?E?he at 500,

v Id.,



enemy erigin er destinatien te deviate te British perts where
the geeds were cenfiscated, even theugh net eontraband.95
Neutral ebjectiens te these preceedings hinged on the traditien-
al greunds that this "hbleckade" was illegal since because eof
the large area 1nv01ved it ceuld net be effectively maintalned
and in additien, it eperated in effect as a bleckade of

neutral perts., The British justified their pesitien as being

& retaliatery departure frem existing bleckade law which was
justified because of the German actien in declaring the

waters surreunding the United Kingdem te be a war zene in

which all shipping might be destroyed.gé

Regardless of the
justificatien, and despite the breach with tradition; there
is ne deubt that the British censidered their actien te be
a blockade.97 ' ’

Werld War II again saw Britain, and France, put inte
effect similar requirements that geeds laden in Genmany; or
destined fer enemy delivery, must be discharged in allied
perts. This actien was again designated "retaliatory".98

The American submarine effensive against Japan in Werld
War II; while lacking seme of the attributes fer traditienal

bleckade since it was directed primarily against enemy

shipping rather than inecluding neutrals, has en eccasien

95 gtene at 500.
96 Id; at 501-2, ’
97 Td. at 500-6. See Celembes at 732-5.
98 Stene at 540.



been referred te in these terms.gg'Blockade" strategy called
fer submarine strikes which weuld cempletely interdict

shipping te and frem the Japanese Empire.lOO

The effectiveness
of this eperatien can be measured in the werds ef Japan's
Admiral Nomura; "Submarines initially did great gamage te

eur shipping; and later cembined with air attack, made ship-
ping very scarce.”101

The present United States pesitien as set ferth in the

Law ef Naval Warfare, follews clesely the previsiens ef the
102

1909 Lenden Declaratien.
Despite the pesitien ef seme writers that submarines
alene cannet cemstitute a bleckading force,103 it dees net

fellew that they are inherently incapable ef deing se. Any

99 T. Rescee, United States Submarine Operatiens in Werld
War II 169 (1949). The text reads, "During the summer and
autemn ef 1942 the Pearl Harber submarines clamped and tight-
ened a bleckade en the home islands ef Japan .:.. Leng befere
the Japanese strike, it had been evident te American naval
leaders that a submarine bleckade of Jagan sheuld ceunter
that natien's plunge inte Werld War II.

100 14, at 174.
10% Id. at 183,
10 See para. 632, : '

3 TeTembes at 718-9 states, "The cenditiens centemplated in
this chapter apply te the establishment eof a bleckade at sea
carried eut by surface men-ef-war. They de net, hewever,
exclude the ce-eperatien ef submarines er aircraft in naval
eperatiens-altheugh neither of these twe arms,esuld,singly
or jeintly, be censidered, in their present state of develep-
ment, as capable of enfercing a real bleckade witheut the
assistance of surface warships." Accerd, in regard te sub-
marines, See II J.W. Garner, Internatienal Law & The Werld
War 317 (I920) whe states that the German actien in 1915 ef
declaring a war zene ceuld net have been a bleckade measure
because, "...ne adequate naval ferces were statiened off the
ceasts of England te make it effective, its enfercement being
left entirely te submarines.™
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argument that there cannet be a legal bleckade by submarine
because of their inability te fellew nermal practices re-
garding visit and search is unrealistic in view of the
medern practice respecting the destructien ef merchant
vessels.104 The enly valid limitatien en the submarine

as an instrument for bleckade would appear te be the 1li-
mitatiens placed on submarine anti-cemmerce warfare in

general.

D. Summatien

1. Viability ef Internatienal Rules Respecting Cem-
merce Destructien.

Inventien is the mother of necessity. This reverse
cliche becomes very applicable when censidering the role
of the submarine in cemmerce destruction. The early sub-
marines with their thin hulls and puny deck guns were ne
match fer surface vessels in a sheot-eut; or ramming
situatien; and théir size and crew limitatiens made the
furnishing ef prize crews, or the embarking of survivers,
practically impessible. Warning a prespective target
prier te attack breught the risk eof retaliatien frem other
enemies summened by wireless. Consequently; consideratiens
of operatienal necessity required this new sea weapen te
adept tactics which everrede traditienal metheds of war-

fare,

loyégg Stene at 496,



The medern submarine; altheugh a larger and mere durable
ship than its predecessers, suffers frem many ef the same
deficiencieg frem the standpeint ef rescue and prize crew;
and retaliatien can new ceme by bemb er missile almest
instantaneeusly. In view of this, and ether faetors; it is
unlikely‘that the eld rules will ever again be fellewed in
practice, Other writers have expressed similar deubt as te
the viability ef the rules in view of imternatienal practice.lo5

One cempelling reasen fer this viewpeint has been the
shift in emphasis frem attacks en an enemy's war machines te
attacks en his war petential. Ecenemic chaes has ceme te
be recegnized as a legitimate belligerent end and the sub-
marine is recegnized as a mest effective means te ebtain that
cnd.106

Internatienal law can be said te reflect the practice
of states. The practice has been te abanden the traditienal
rules as represented by the 1936 Lenden Pretecel. In part
this resulted because these rules were in effect a restatement
of earlier rules which had deubtful applicability te sub-
marine warfare, and partially because of the everwhelming

necessity in medern cenflict te hasten victery by destreying

105 stene at 598 in discussing Admiral Deenitz's unpunished
vielatiens ef the Lenden Pretecel states, "It may well be that
the future ef this part ef the law will be mere clearly seen
threugh the eyes of the ecenemist and the naval strategist,
than threugh these of the lawyer er even the meralist.” See
Celembesz at 828-9, _

106 See Stene at 599=602:
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the ecenemy ef the enemy.

The latest autheritative internatienal decisien in this
area was written at Nuremberg, There the Tribunal declined
te punish Admiral Doenitz; recegnizing that his cenduct
cerrespended with internatienal practice. In view ef this
judgment; and thé practices which lend it suppert, it may be
cencluded that altheusgh the Pretecel exists en paper, it
dees net represent the internatienal law regarding submarine

warfare,

2, Viability ef Internatienal Rules Respectins Bembardment
Occasienal breaches of a rule, net ameunting te practiece,
de net make the rule ebselescent. By the very nature of Ban,
it is unquestiened that the custemary rules regarding naval _
bembardment have been vielated en eccasien during past cenflicts,
Hewever, it appears that the custemary rules, permitting;as
they do; a great deal ef discretien in the area of military
necessity, are capable of being fellewed in medern cenflicts
of a cenventienal nature. Hewever, in this writer's epinien,
a far mere serieus flaw in a rule of law exists, if it is
inapplicable te what is censidered te be a new, but permanent
factual situatien, The existence of submarines, which are
clearly naval vessels, capable of bembarding with leng range
missiles armed with nuclear warheads is a fact; and fer the
fereseeable future, a permanent ene which was net centemplated
when the rules came inte existence. In a tetal war enviren-

ment, adherence te the custemary rules weuld be highly
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unlikely, and frem the standpeint ef natienal self preserva-
tien, perhaps impessible,

It is therefere cencluded that the internatienal rules
respecting naval bembardment are presently viable in the
cenventienal sense, but prebable future trends in warfare,
cembined with present petential, require a re-evaluatien ef

their everall applicability.

3. Viability ef Internatienal Rules Respecting Bleckade

The cencept of bleckade has been a part ef custemary

maritime law since at least 1584, Histerically, mest ef the
peried since has been cencerned with the shert range, er
"clese™ bleckade. Only in the twentieth ¢ entury has the
cencept of the distant bleckade develeped threugh the usage
of the great maritime pewers. The custemary law, and
subsequent cedificatiens thereef, were ceneerned enly with
develepment ef internatienal law ?ased en the traditienal
cencept. The leng range bleckade, a child ef reprisal; is

in deregatien ef the traditienal dectrine, and its right te
bear the generic title, “blockade"; has been challenged;
primarily because of failures te respect the custemary require~
ments regarding neutral perts, and because of alleged
military ineffectiveness. However; in view of the glebal
hature of medern wars; it is likely that future practice will
centinue te faver the new ferm, regardless ef the past sr hew

it may be designated, since ecenemic effectiveness appears
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new te be as valid a criteria as any ether. In this regard,
Prefeeser Lauterpacht has stated in respect te future dewlep-

ment of the concept:107

Thus viewed, measures regularly and unifermly
repeated in the successive wars in the ferm

of reprisals and aiming at the ecenemic ise-
latien ef the eppesing belligerent must be
regarded as-develepments of the latent principle
of bleckade, namely, that the belligerent whe
pessesses the effective cemmand ef the sea is
entitled te deprive his eppenent ef the use
thereef for the purpese of navigatien by his
own vessels or of cenveying en neutral vessels

such geeds as are destined te or eriginate
frem him.

Censidering the range ef the medern nuclear submarine,

and its minimal fueling requirements,losas well as the

destructive capability demenstrated in twe Werld Wars by its
cenventienal ancesters, there sheuld be little deubt ef the
ability ef the medern submarine te enferce future bleckades.
Objectiens te the pessible methed of enfercement must be
tempered by & censideratien ef general internatienal practice
tewards cemmerce destructien, which appears te have resulted
in new; if ill-defined; internatienal law in the area.

It is therefere cencluded that while the custemary rules
may be viable in respect te the cencept ef traditienal
blockades; they have; at the very least, been supplemented
by the rising cencept ef the distant bleckade and are; in

this respect, ebselete,

107 1T Oppenheim's Internatienal Law 656 (6th ed. H. Lauterpacht
ed, l9hh§.

108 s early as 1960 the nuclear pewered Triten circumnavigated
the earth witheut surfacing fer fuel, er etherwise. See Sea
Pewer 881 (E.B. Petter & C.W. Nimitz ed. 1960)
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Chapter IV

Prejectien of Future Trends ef Decisien

A, Tetal War

The decisien-maker in future cenflicts will find himself
faced with several eptiens as te the cenduct ef the war;
depending en its tetality, and the nature ef the enemy. The
goals fer whiech he may strive will be influenced by the
military and ecenemic erientatien he must frustrate,
Obvieusly a land pewer with little access te the sea will
present few eppertunities fer maritime cemmerce attrition;
but may well previde legitimate targets feor submarine; or
other; bembardment, If a geal is ebtainable threugh ecenemic
"persuasion™ rather than military annihilatien, then the
degree of ferce required te reach the geal may fall well
within cenventienal limits, The very real danger that a
tetal war situatien ceuld result in cemplete eliminatien ef
the belligerents en beth sides will hepefully deter the
prespects of such a cenflict. Hewever,te strategically
ignere the pessibility ef such cenflicts invites disaster,

l. Commerce Destructien

Ecenemic paralysis is recegnized as a legitimate geal
in warfare and massive destructien ef enemy cemmerce achieves
that result. The decisien-makers ef the past, when faced

with the cheice of prelenged war, er pessible defeat, chese
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te tip the scales in faver ef military necessity, and by se
deing abregated the custemary rules helding the submarine
te the standards which gevern the cenduct ef surface war-
ships. The judgment at Nuremberg left the field epen te
the future with enly recent practice as a guide.

With the cheice of weapens new available, ineluding a
submarine arsenal far superier te that existing in Werld War
II; any glebal cenflict ef the future will be mere "tetal™
than past tetal cenfliets. Ceoncern will be directed te
natienal survival and it is easily pestulated that unrestrict-
ed submarine warfare; if deemed necessary feor survival; will
be the rule. Practical censideratiens regarding prebable
destructien by retaliatery weapens will preclude warning
merchant vessels prier te attack, and the centinuing preblems
of size and crew limitatiens will militate against prize
crews and the rescue of survivers. Humanitarian censider-
atiens under these cenditiens will net be lost; but by
necessity will be lim%ted te precluding deliberate hestility
against survivers and, possibly; te netificatien ef their

pesitien if the military situatien permits,

2. Bembardment

The past dees net effer the graphic guidelines in this
area that may be feund in respect te cemmerce destructien.
Future decisiens can enly be pestulated en the existence eof

weapens whese magnitude and effectiveness can enly be imagined,



The permissiveness of the custemary rules in allewing the
destructien ef military ebjectives adjacent te undefended
cities raises preblems fer future decisien as te the degree
of legitimate destructien mere than the legitimacy ef the
target, The validity ef the military ebjective; in the
general centext of the everall cenflict; and the degree of
ferce reasenably deemed necessary to accemplish the ebjec-
tive; will determine the legality ef the destructien. It
is likely, hewever, that any enemy area having either
military er ecenemic impertance will be censidered a valid
ebject of attack.

Considering the general destructive petential of long

range submarine missiles,109

ene would agree that it weuld
ebvieusly be desirable te warn the noncembatants in the
target zene prier te attack. A surfaced, er submerged,
submarine might well find this requirement impessible since
radie warnings would expese it te immediate destructien.

It may therefore be assumed that eperatienal necessity will
preclude warnings prier te attack originating frem a sub-
marine in mest eperatienal situatiens, althsugh this dees
net preclude the pessibility of the warning eriginating
elsewhere,

3. Bleckade

The concept af the leng range, er distant, bleckade as

109 It is estimated that the Pelaris missile is capable of
delivering a one megaten warhead. See H. W. Baldwin, The New

Navy 58-63 (1964).
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anether methed ef ecenemic attritien appears te be well en-
trenched as an aspect of tetal warfare. The submarine,
centrary te views previeusly recegnized, appears te be an
jdeal weapen furthering this new cencept. In view of the
centinuing trend tewards mass destructien of cemmerce as an
end in warfare; it is prejected that the decisien-makers of
the future will find it feasible te utilize the submarine

te the fullest extent cempatible with recegnized internatimal

laws.
B. Limited War

Fear that local;~§r limited, cenflicts will accelerate
inte majer cenflicts eperates as a deterent te the expansien
of belligerent ebjectives. The peried subsequent te Werld
War II has been marked by the existence ef several ef
these geegraphically eriented cenflicts. Thus far such cen-
frentatiens have been netable fer their lack ef reperted
submarine activity. This in keeping with the fact that
majer submarine activity has been experienced in the past
enly in these cenflicts which appreached tetal dimensiens,
The pemntial entrance ef the submarine inte this type eof
warfare requires a censideratien ef its pessible role; or
reles, partimlarly in view ef the prebability that enly in
limited warfare situatiens ean a true balance between
humanitarian censideratiens and military necessity be an-

ticipated.

L5



1. Cemmerce Destructien

In limited war situatiens in the future, it may be
pestulated that the decisien-makers will make efferts te
channel their efferts in such a manner as te aveid retaliatery
efferts that might increase the scepe of the cenflict.
Censequently, if it becemes necessary te utilize the sub~
marine te stifle a belligerent's flew ef commerce; it is
prebable that pelitical reality will necessitate reasenable
cempliance with the cenventienal rules regarding cemmerce

destructien.

2+ Bembardment

It may be assumed that; in the limited war situatien
pestulated abeve, traditienal weapens and traditienal rules
weuld be favered fer naval bembardment. Such bembardment
weuld legically be limited te fire frem surface vessels
rather than submarine launched missiles. Censidering the
danger ef acceleratien, decisien-makers weuld be hardpressed
te justify the utilizatien ef a nuclear missile, and frem
the standpeint ef ec-nomy;ﬂthe use of a cenventienal sub-
marine missile is unlikely. Generally speaking; the rele ‘
of the submarine in bembardment may be censidered negligible.

in the limited war situatien.
3. Bleckade

Future limited wars prebably represent the enly eccasiens

when utilizatien ef the traditienal clese bleckade ceuld be
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censidered feasible, since histerically it was a develep-
ment of this type of cenfrentatien. The decisiens ef the
future could well result in a cerden ef warships preventing
access eor departure frem enemy perts, as envisiened under
the customary dectrine of bleckade. Such a bleckade ceuld
be expected te be cempesed of beth surface vessels and sub-
marines; since in the limited aspect centemplated, visit and
search; and pessible cenfiscatien, weuld be the desired goal;

rather than petentially mere drastic submarine measures.



Chapter V

Cemparisen ef Future Trends with Pestulated Geals

Having examined beth the past and the future, it new
appears pessible te cempare the prebable ceurse of the latter
with the humanitarian geals previeusly pestulated as being

desirable attributes of submarine warfare.
A. Cemmerce Destructien

As an instrument ef cemmerce destructien it appears
likely that the submarine will retain its pre-eminence in
any immediately fereseeable cenflict. The example of the
past indicates that in a tetal war situatien the custemary
rules weuld net prevail. Unrestricted submarine warfare can
legically be expected te be the rule rather than the excertisn
Under such cenditiens it is likely that preventien ef
unnecessary casualties, pretectien ef nencembatants, and
recegnitien ef neutrality will again be secendary censider-
atiens,

There exists a prebability that in limited wars; limited
beth as te geegraphic area and as te the number of partici-
pants; the geals will be realized. In such a context;
belligerents weuld hesitate te vielate a nerm which might
bring the Qrath of a pewerful neutral, shift the balance ef
of werld epinien against them; or accelerate the cenflict

beyend desirable prepertiens, In additien, it is likely
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that the cencept of military necessity will net be as press=-
ing in & limited war where ultimate survival is net the

immediate concern,
B. Bembardment

In view of the destructive capability ef the medern
missile carrying submarine; the pessibility ef naval bembard-
ment frem such vessels peses tremendeus preblems., The
traditional'rules geverning naval bembardment originatei;
and were codified; when the deck meunted cannen was the
principle weapen fer such warfare., With its limited range;
and generally excellent accuracy, the prebability ef such a
weapen deing extensive damage eutside a target area was limit-
ed, There was, and is; a reasenable expectatien ef realizing
humanitarian geals while utilizing this type eof weapon;
assuming that the existing rules in this regard are ebserved.

In the absence of a universally accepted ban en the use
of nuclear weapens the difficulty ef achieving humanitarian

110

ends in a‘future tetal war situatien is obvipus. The

extended range of a missile brings within firing distance

110 ynited Natiens General Assembly reselutien 1653 (XVI) ef
24 Nevember 1961, declares the use of nuclear weapens te be
illegal and "centrary te the spirit, letter and aims ef the
United Natiens®™, and alse centrary te the rules ef internatisnal
law and humanity. With the exceptien ef the USSR, nese of the
majer pewers veted fer adoptien ef the reselutien. Fer this
reasen, and ethers, its binding ferce is questienable. Fer a
discussien en the effect of the resclutien and the pewer eof
the assembly te legislate, see generally, 0.Y. Asameah, The
Legal Significance of the Declaratiens ef the General Assembly
of the United Natiens 101-120 (1966).
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targets which cannet be seen; enly calculated.lll Even the
slightest human er machine errer ceuld result in tetal
destructien ef untargeted areas. In additien, a direct
nuclear hit en the designated target is ne guarantee eof
safety fer the persens er preperty withing rénge ef blast,

burn, er radiatien.
C. Bleckade

The examples presented in the past by parties te the
twe tetal cenflicts ef this century whe innevated the leng
range blockadc; with its attend?nt emphasis en near tetal
destructien ef surface cemmerce,indicate fully the course
that future tetal coenflicts may be expected te fellew,

Heavy reliance en the submarine te enferce belligerent eb-
jectives will raise the same issues which were discussed
under the general tepic ef cemmerce destructien. In the
epinien ef this wfiter, the submarine will play even a larger
rele in any such future cenflicts. Oppertunity te ebserve
humanitarian practices will be present, but such praetices
will once again be limited by the necessity which eperatiens

will impese en the submarine cemmander.

111 see J,T, Clark & D. H. Barnes, Sea Pewer and its Meaning
106-TIT (1966) where the range of the prsent Polaris missile
is estimated as being at least 2500 miles.
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Chapter VI

Recemmendatiens

A. Recenciliatien ef Future Trends with Pestulated Geals

Assuming the validity ef the trends examined; is it
pcssiﬁle fer internatienal seciety te recencile these trends
in such a manner that humanitarian geals can'eontinue te
be valid censideratiens in submarine warfare, and if so;
how?

It may be argued that a vigeureus enfercement ef the
eld rules respecting cemmerce destructien, as represented
by the 1936 Lenden ?rotocol; weuld accemplish that end in
"this area., Hewever, a realist weuld be ferced te cenclude
that the eld rules, if they were ever a valid statement ef
the internatienal law in this area; died at the handg,of
internatienal practice, and were buried at Nuremberg, It
ig an unfertunate truism that the bulk ef "enfercement™ ef
internatienal rules in the war law area is accemplished
after the fact of vielatien at tribunals convened; or in-
stigated, by victerieus belligerents, Future enfercement
of these rules weuld require a tpibunal infused with equal
parts ef hypecrisy and unreality,

Internatienal practice dees net appear te have ante-
dated the traditienal rules geverning naval bembardment,

Time itself has accemplished this act., Enfercement ef

existing dectrine weuld cempletely isnere the vast tech-
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nelegical advances which render questionable the applica-
bility of conventional humanitarian criteria. Recognitien
of the change coupled with realistic attempts to meet the
humanitarian challenge is a mere rational course of actien.
The concept of the long-range blockade has rendered
obselete; except in limited situations; the traditional
shmrt—range or M"clese™ bleckade. The econemic success
eénjoyed as a result of the applicatien of the new versien
indicates that attempts tc apply traditienal concepts
would be fruitless. The applicability ef the submarine
te the leng-range blockade peses impertant preblems in de-
termining the permissible limits of submarine activity.
Twe further courses of action are epen for considera-
tien, i.e., abandonment of the submarine as a weapen of
war; or fermulation of new and realistic rules for the
conduct ef submarine operatiens in future conflicts. The
pessibilities for the success of the former are remete.
Past practice indicates the unlikeliheed of outlawing the
use of an effective military weapen by agreement. Normally
the reverse is true when such weapens are pessessed by the
majority ef the international cemmunity; or by the more
pewerful of the potential belligerents. This has been
demonstrated in the past by recognition of the high explo-
sive shell; shrapnel, and the terpedo as legitimate
weapens of war; and by the present failure te effectively

ban nuclear weapons, although enlv a handful of natiens
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pessess them. Accordingly, any attempt te discard the sub-
marine as a weapoen should be regarded as pre-erdained to
fail.

It remains finally to determine whether new doctrines
can be developed which will permit maximum utilizatien ef
the submarine's petential as a weapon witheut tetally ne-
gating basic humanitarian geals. As a premise such rules
should be formulated so as to be applicable te cenditions
of both limited and tetal belligerency. It is ratienal to
presume that under the conditions visualized as existing
in future tetal conflicts, any confrentatien between
necessity and humanity will result in a peramount censi-
deration of the former. Unrealistic rules, as evidenced
in the past; can only lead to breaches, which in turn
require only miner extension to become tetal disregard.

If any semblance of humanitarian erder is to be preserved;

such rules, while maintaining eppertunities fer mitigati@n;
must be capable of application under the mest extreme con-

ditiens.

The most recent cedification of rules regarding sub-
marine warfare eccurred in 1936, Rules drafted in the
early twentieth century still have paper autherity; at
least in certain areas of submarine activity. Even earlier
customary doctrines predominate. Clearly the time has come
for an international body to re-evaluate the existing

standards. It is submitted that the follewing is a rea-



listic starting peint on which such a body might build an

acceptable dectrine of submarine warefare:

RULES RESPECTING CONDUCT TOWARDS SURFACE VESSELS

(1) It is recegnized that submarine vessels, be-
cause of peculiarifies in design, censtructien,

and eperating envirenment, are net inherently
subject te the rules of international law which
govern the conduct of surface warships. Hewever,
in the conduct ef warfare against merchant vessels,
commanding efficers of submarines shall make every
effort, net inconsistent with the safety ef their
cemmand, or the cempletion of their assigned mis-
sion, to insure the well-being of the crew and
passengers of the vessel under attack.

(2) Such efforts may, in applicable situatiens,
include permitting the crew and passengers of a
target vessel to abanden ship prier te attack;
signalling the pesition of survivers te petential
rescuers; taking weunded or able bodied survivors

en beard the submarine vessel; previding foedstuffs
or medical supplies to survivers afleat, and such
ether humanitarian conduct as the commanding efficer
may deem advisable under the circumstances of his
operational committments.

(3) Under ne circumstances may the cemmanding officer,
or crew of a submarine, take deliberate aggressive:
action against the survivers of a destreyed vessel,
unless such survivers cemmit acts which endanger the
safety of the submarine or crew.

(4) Vessels clearly designated as hespital ships, in

accerdance with the provisiens of international law,

shall net be subjected te attack unless such vessels

have abandoned their medical functien in favor ef

military pursuits.

The fellewing prepesal fer rules geverning naval bem-
bardment will be seen to be an adaptatien of these

presently stated in the Laws Of Naval Warfare:




RULES RESPECTING NAVAL BOMBARDMENT

(1) The term bembardment as used herein denotes

the use of any tvpe of prejectile fired er launcked
by surface or submarine vessels at terrestrial tar-
gets,

(2) All enemy installations of a military nature;
temperary or permanent concentratiens of treeps,

equipment, and supplies, and industrial sites en-
gaged in the manufacture of war material, may be

considered legitimate targets.

(3) Any destructien of cities, tewns, villages, er
agricultural areas net justified by military neces-
sity is prehibited. Such areas will net be bembarded
unless legitimate targets are present and capture eof
such targets by ewn or allied forces is not feasible.

(4) Whenever a desired objective may be ebtained by
utilizatien of conventional weapens, as eppesed te
nuclear devices, such weapens will be utilized.
Simple expediency will net dictate the choice of
weapons.

(5) If the utilization of nuclear weapons is re-
quired, & weapen will be chesen which will accemplish
the military ebjective with the least pessible direct
and incidental nuclear consequences te the local
pepulace,

(6) Knewn concentrations of nencembatants; medical
establishments and units; religieus, histerical, and
educational institutiens will net be made the deli-
berate object of any bembardment.

The fellewing suggested rules are considered to be of

general application in the regime of bleckade:

RULES RESPECTING BLOCKADE

(1) The term bleckade denotes a belligerent action
against an enemy, or enemies, calculated to interdict
the free flew of maritime cemmerce to er from the
perts of such enemy.

(2) A bleckade is net effective until the bleckading
party has given netice te ether interested parties



stating the commencement date ef the action,

the geographic limits of the bleckade, and

anticipated measures to enferce the bleckade.

A grace peried for the withdrawal of affected

shipping may be declared.

(3) A bleckade may be enforced against all par-

ties having netice by aircraft, and surface and

sub-surface warships, subject, hewever, te in-
ternational law geverning the cenduct eof such
aircraft and vessels,

(4) To be binding on all the parties, a bleckade

must be diligently enferced by the bleckading

party.

(5) A bleckade remains in effect until withdrawn

or until the military defeat of the bleckading

party.

The foregoing, while net effered as a panacea for
the ills afflicting international law in wartime, hope-
fully effer courses of conduct which can be realistically
applied to eperatienal submarine cenditiens, while still
retaining eppertunities for the effectuatien of humani-
tarian geals in wartime. It is firmly believed that the
©ld rules should be discarded, since although they may
offer some utility in the limited war situation, a rule
which is applicable te only that situatien can be of
little value to the decision-maker faced with a tetal
conflict.

While the suggested rules in some aspects represent

a surrender of older, more humane concepts to the harsh-

ness of our technelegical age, it is believed that they

also represent a necessary step forward which will prevent
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the paying eof lip service to dectrines which fail to ac-
cord with either legal practice or nuclear fact and which
can only result in their cemplete disregard when necessity
dictates. It is a shert and easy step from disregard of
ene eutmoded concept, regardless of the apparent justifi-
catien, to disregard of all legal cencepts; no matter hew
valid.

War at its best will ebvieusly never be humane; and
efferts to cempletely humanize conflict are doemed te
failure. Hewever, a consideration ef the number of
threatened lives in modern vioelence increases the urgency
of framing rules which will; within the leeway left by
military urgency, conferm te the dictates of humanity.
The immediate task required is the regulation of naval
warfare, from the standpeint of the submarine, in such
a manner that the utility of the submarine, its need for
surprise and secrecy fer safe and effective eperation, as
well as the claims of neutrals and noncembatants to im-
munity and the overall demands of humanity; can be

considered and a balance obtained.
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