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SCOPL

This thesis presents a critical analysis of those
provisions in Army Regulation 27-40 (25 May 1967) re-
garding service of civil process of state courts on
Departmant of the Army military personnel within the
United States. In particular, a comparative study is
made between those regulstory provisions and pertinent
statutory and case law in three areas: the nature and
effect of service of process; the unique status of mili-
tary personnel in Federal service in regard to state
process; and thz jurisdictional auvthority of state courts
to effect service on military installatione.
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CHAPTIER 1

INTRODUCTION

For many years the Department of the Army has ac-
cepted the following proposition: Where exclusive
jurisdiction over a military installationlsituated
within a state is vested in the Federal government, the
persons living uvgpon the premises becone isolated from
that state, both territorizlly and in respect to their
civil relations.2 Tn a political cense, the installa-
tion was no longer a part of the state .and its occupants

"’ were nonresidents of the state. In Pennoyer v. Neff

the Supremz Court held that state courts lacked juris-
diction teo issue process, whether in the nature of a

summons or a personal judgnent, agalinst a nonresident

A e T 2 e, - -

'lAn installation is real estate and the improvenents
thereon which are under the control of tho Departwent of
the Army, at which functions of the Dgpartment of the
Army are carried on, and which has been established by
order of the Department of the Army. The term "installa-
tion" will include installations, subinstallations,
and separate locaticns having an activity. Army Regq.

No. 405-90, subpara. 3¢ {23 Dec 1965) [hereafter cited
as AR 405-90]. '

2W. Winthrop, MILITARY LAW AND PRECEDEWTS 897-98
(2d ed, 1920 reprint); JAGA 1954/3500, 25 feb 1964;
Seweil, 7. The Covernnment As A Pronrietor of Land,
35 Tenn, L, Rev, 287 (yincer L96%).
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of the state, unless such persons had hecen perscnally
served with process within tho2 territorial borders of

the forum state or he had made a voluntary appearance

.

before the court.3 Citing Penncyer v, Weff Army author-
ities have maintained that inhabitants of a Faderal en-

clave are not subject to civil process of state courts,

except to the extent a state may have reserved to itcelf
the right to execute its process on land ceded to the

4 .
Federal Governnent. These two concepts -~ that is, the

. A o s s

395 U.S. 714 (1878), Ir, Justice Field, speaking
for the Court, stated (dicta) that personal service of
process on nonrasidents within the state would not be
regquirced in cases affecting the versonal status of a
plaintiff - resident of the state or in cases where the
defendant may have consented in advance to another mode
of service. 1Id., at 733.

4E.q., JBGA 1964/35C0, 25 Feb. 1964; JAGA 1964/3407,
23 Jen7 1964, The jurisdictional authority of state courts
to sorve process on F:a:deral enclaves is discussed in Chap-
ter IV, infra. The cterm "rFederal enclave"” is tvsed to in-
dicate a fﬁlwtﬂ"y installacion cver which the Faderal
governwment enarcises euclusive jurisdiction., sruny Reqg.
No. 405-20, para. 2 (28 June 1962) [hercafter cited as
AR 405-20] defines the term "euxclusive jurisdictiO“" as
a situation wherein the Faderal government has received,
by whatever method, all of the aLthorlty of the state
with no reservation made by the state, except the right
to serve its process over the ceded area. Of course
the state can reserv.: no greater rights that it possessed
prior to cession, so the state authorities could never
execute its process in a manner that would unduly inter-
fere with Faderal activities -~ these are protected under
the suprenacy clause of the Faderal constitution.



lack of extraterritorial effect of state process in the
absence of a reservation of right and the jurisdictional
status of military installations are expressed in current
provisions of Army Regulation 27-40 (25 May 1967).5

The Army's reliance upon Pennoyer v, Neff is stated

in detail in a letter transmitted in 1964 from the Office
of The Judge Advocate General, Departnent of the Army,

to the Department of Justice.6 The letter concerned a
request from a civilian court for assistance in effzct-
ing service of sta%te process., In 1963 a judge from the
Juvenile and Domestic Relations Court in Pelersburg, Vir-
ginia, informed the Department of Justice that his court
had been unable to obtain service of process on a soldier
stationed at Fort Knox, Kentucky, in an action instituted
in Virginia, under the Uniform Reciprocal Dnforcement of
Support Act. The judge had sought assistance frow both
the County Attorney in Herxdin Ceounty, Kentucky, where
Fort Knox is located, and the Post Judge Adveocate [sic]
at Fort Knox; he was advisged that neither the state authorities

noxr the Post Judge Advocate posscssed auvthority to serve

SArmy Reg. No. 27--40 (25 lMay 1967) [hereafter cited
as AR 27-40]. The pertinent provisions of, the regulation
are set out as an appendix to this thesis,

63nGA 1964/3500, 25 Feb. 1964.



civil process on military personnel on the installation.
The Assistant Attorney General, Ofiice of Legal Counsel,
Department of Justice, reguested that the Judge Advocate
General of the Army present his views on the matter, By
letter dated 25 Febrpary 1964, the Chief, Military Affairs
Division, Office of The Judue Advocate General, Department
of the Arwy, furnished the following information: (1) The
military reservation at Fort Knox, Xentucky is subject to
exclusive Fedleral jurisdiction and the State of Kentucky
has not reserved the right to serve process thereon; (2)
under Kentucky law, state authorities are barred from
serving process in an official capacity on the installa-
tion; and (3) Arny Commanders and other military person-

. .7
nel lack the authority to make nonconsenting’ personnel

7App arently the Post Stalf Judgoe Aavoczte had refer-
red the Virginia process to the socldier concerned, and
the soldier elected not to accept sexvice of the process
voluntarily, R 27-~40, ¢ 5b(3) (k) provides that this
procedure be followed - that is, in areas of exclusive
Federal jurisdiction not subject to the richt in the
state to gorve procesgs, commanders will brluu the matter
to the attention of the individual concerned and deter-
rnine whether he wishes to "accapt service voluntarily
in accordancn wvith the laws of the state issuing the
process,.” If that individual does not desire to accept
service, the party reguesting such service will be in-
formed that the nature of jurisdiction on the installa-
tion precludes service by state authorities,



available for service of process off the installation.
This JAG opinion was based upon two premises: (1)The

rule in Pepnoyer v, Neff - that is, personal jurisdic-

tion over a nonconsenting nonresident could be obtained
only by service of process within the territorial borders
of the forum state, was still in effect, "though in prac-
tice it has been nodified to some extent,“8 and (2)Mili-
tary assistance under these circumstances might render
the military commander subject to criminal prosecution

under the provisiong of the Posse Comitatus Act.g The

8JAG\ l96ﬁ/3500, 25 Feb., 1964 (quotation taken fron
+ the uDL;S Lor Retainad Conv). The back-up papcrs for
the opinicn coanIH“E“kEférenc; to the cases of MaGee v,
Internaticnal Life Jns. Co., 335 U.S,., 220 (1957); Inter-
national Shoe Co. v. Washington, 326 U.S. 310 (1945);
and Hess v. Pawloski, 274 U.S. 352 (1927). As pointed
out in Chapter II, thz stater=nt that these cases have
in practice nodified the territorial limitations of a
state's personal jurisdiction as expressed in Pennovex
v, lieff, is a gross understaiancnt,

918 U.s.C. § 1385 (1964) [hereafter referred to
ag the Posse Comitatus Act.].



language in AR 27-40 reflects the influence of these
premises.lo Considering the expansion in scope of a
state's personal jurisdiction over nonresidents in re-
cent years, as discussed in Chapter II, infra, the first
premise is clearly unsupportable in law. This thesis
presents reasons why such a premise can no longer be
accepted, and reasons why the policies and procedures
established by the Department of the Army for handling
regquests for assistance from state authorities in this
matter sﬁould ke changed,

A general survey into the subject of service of
state civil process on servicemen may be divided into
three arcas: the nature and effect of service of pro-
cesg; the status of the person upon whom service is to

be effectaed - that is, military personnel in Faderal

e ] —

[
o= ]

Subparagraph 5b(3) {b) prescribes a procedure for
process of state courts in arcas of exnclusive Federal

isdiction not subject to the riglt to scrve process.
Subparagrarch 53(3)(c) prescribas a procedure f£for pro-
cess of state courts "in areas of exclusive Federal
jurisdiction in which the right to serve process is re-
served by, or granted teo, the State or States, in areas
of concurrent jurisdiction, and in areas in which the
United States has only a proprietorial interest."™ Sub-
paragraph 5b(l) cautions that the service of process is
not a function of DA or of its military personnel in
their official capacity.



service; and the jurisdictional authority of state courts
fo effect service on military irstallations., A cowvara-
tive study bztween Army regulatory provisions and perti-
nent statutory and case law will be made in each of these
three areas. 1In the conclusion an analytical approach

to the subject is suggested and changes in Army proce-
dures are recommended for handling regquests from state

authorities for nilitary assistance in service ¢f process.



CHAPTER II

SERVICE QF PROCESS

When a person trained in the law refers to sgervice

of process, normally he refers to original process and

speaks generally of the final step in the competition of
a . statutory procedure. whereby a court obtains juris-
diction to adjudicate a particulex controversy. 7The term
meang litile to other persons, vet its nature and effect
is particulaerly inportant to a defendant - that is, the
person upon whom service is sought. Although he may not
waive objections relating to the court's lack of Jjuris-
diction over the subject - matter of the action, a de-
fendant may inadvertently waive objections relating to

a court's unauthorized exercise of jurisdiction over his
person or to matters of venue; a deferndant's voluntary

acceptance of service rmay be construed by the courts as

. s 1l ;
a waiver of thzse matters. Service of process nay

11y, g., I11. aAnn. Stat., ch. 110, § 17 (Smith-Eurd

1968) provides, in part that any person who ktransacts
any businegs or cormits a tortlows act within Illirois
thereby subnits himself to the jurisdiction of the state
courts as to any cause of action arising from the act.
The section further provides that pexsonal service of
surmons upon the defendant outside of the state shall
have the sane force and effect as though summrons had
been personally servcd within Illinois., Seec also Kur-
land, Ths t, The Due Process Cleasuse, and
the In yﬂ. .HIETEEn Ci STatad (ourfs -~ From
Pennqve? to~ Der” la: A Review, 25 U, Chi, L. Rev. 569

158y,




becona very important to a military commander when he re-
celves £ron ctate authoritizs a regquest for assistanc

in sorvice of process cn a soldier. In this situation
the commander's judge advocate had better understand
corpletely the close relationship and interdspendence

of matters relating to jurisdiction and service of pro=-
cess. These two terms are among the nost difficult to
understand in civil procedure.

During the past fcw years many states have cupanded
considerably the statutory basis for the assertion of
personal jurisdiction by its courts; they have also pro-
vided more flexible methods for accomplishing service of
process issued by these courts - for example, the exten-
sive use of state long~arm statutes to reach persons lo-
cated outside.of the state, Unfortunately, pertinent
Departront of Army publications furnish too little in-
forration and misleading guidaince on these matters;
thesc publications stress the jurisdicticnal status of
military installations and, by inference, adopt the phy~
sical power functionrof_service and the extraterritorial

limitation on state process expounded in Pennoyer v, Neff




. - 12
approximately one hundred years ago.

Consider, for example, the situation in which the
Cormanding General controls an installation subjoct to
exclusive Federal jurisdiction. The state, which had
ceded jurisciction over the land to the Federal govern-
ment, did not reserve the right to serve process on the
premises. A soldier stationed ait the installation is

being sued in a state court on a simple contract action.

The der uLy sheriff from a nearby town arrives at the

General's headquarters and reguasts thoe Army's assistance

. » : 13 ]

in effecting service of summons, Pursuant to the pro-
l2

Pertinent Army publications include AR 27-40
(procedure for handllng court process); AR 40520
(policies on jurisdiction); U.S. Department of Army
Parwphlat, No. 27-12, Legal Assistance Handbook (May
1964) (chapters 17 and 39) fhercafter cited az DA Pan,
27-12]; and U.S. Departuent of Arry Pamphlet, No., 27-164,
Military Reservations (October 1965) (para, 7.5) lhere-
after cited as DA Pam, 27-1647.

13 .

For reasons discussod ub,¢FQﬂnf1j in Chapter 1V,
cormanders have considereble discretion in determining
whether ne should eutend "cowity" to the state process.
Unfortunately, pertinent Army punlicationﬂ, such as DA

Pam, 27-12 (Legal Agsistance), contain no information on
state process laws., The judga advocate must turn usually
to the digest of state laws in the current edition of the
Martindale-lubbell Law Directory (Volure V) to determine
whether, for exampl2, the State of Virginia has adopted
the Uniformn Acts on Pesartion and Nonsupport or Reciprocal
Enforcenant of Support (the State has adooted bhoth).

-10-



A
cedure prescribed in subparagraph 5b(3) (b), AR 27-401*

the Communder shows a copy of the sunmons and the complaint
therewith to the soldier, to determine whether the soldier
wishes to accept service of the writ voluntarily, At this
point, hasn't the Commander inadvertently provided the
soldier with actual notice of the proceedings = which is
the primary function of sarvice? Assuming that the con-
tract upon vhich the action is based constitutes certain
"minimm contracts” between the soldier and the forum
state,l5 due process reguires only that in order to sub-

ject a defendant to a judgment in personam,l6 the method

4The pertinent provisions of AR 27-40 regarding
sexrvice of c¢ivil process from state courts are at the
Appendix to this thesis. Note that the regulation con-
tains expressions that appear purposely vague - for
exarnle, "bring the matter to the attention” of the
individual, accept service "voluntarily in accordance
with the lews of tha State issuing the process",and
militsry personnel serving state process can act only
"in his individual capacity.” )

Ss‘v international Shoe Ceo, v. Washington, 326
U.S. 310,7316 (1943) end Travelers Hzalth Ass'n. v,
Virginia, 339 U.S. 643, 648 (1950). The concept of
"minimum contacte® is discussed subseguently in ch. 1ll.

16 .

A judgment in personam lmposes a personal lia~
bility or obl1g3t10n on cne person ian favor of another,
A judgment in ren affects the interests of all persons
in designated proporty. A judgment guasi in rem affects
the interests of particular persons in designated pro-

perty. Restatencnt, Judgwments, §§ 1-3 (1942).

oo s
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of service employed is Teasonably designed to give the
defendant actual notica of the &action pending against him.17
Here, the soldier hasg received actual notice of the action;
because the nilitary authorities informed him of the mat~
ter as required in AR 27-40, 7Is this conclusion supported
by current case law? This chapter is divided into two
sections as followss {1)the bases upon which a state court
may assert its jurisdiction over a nonresident-defendant,
and (2)the nature and effect of service of pProcess, In
most instances, the scope of a state's juricdiction will

be measured in the constitutional due process sense, al-
though as a practical natiter few states have enacted sta-
tutes permitting tﬁeir courts to take full advantage of

Tecent Supreme Court decisions in this area.18

e i et — v i

l7Milliken V. deyer, 311 U.s. 457 (1940}, rehearing
denied, 312 u,s, 712 (1941),

8Co:t_'zpare Pallas v, Driv-Rite, Inz,, 252 F, Supp,
082 (N.DUNJYUT1966), wherein the court made it clear
that the Yew York statute did not occupy the full con-
stitutionally permissive area through vhich jurisdiction
May attach to foreign domiciliaries because of tortious
conduct, with Nelson v, Miller, 11 111, 378, 143 N,E.zd
673 (1957Y; Wherein the Illinois Supreme Court determined
that the state legislature had intended that a statute
conferring personal jurisdiction over nonresidents to
its courts covered all grounds acceptable within the due
process clause.

-12-



A, Bases For State Jurisdiction

While the decisions of the United States Supreme Court
have not always noted the discinction, the reguirement that
a defendant be accorded "due process of law" imposes two

requirements. First, it must appear that the defendant

over whom jurisdiction is asserted has had such "minirum

contacts” with the state as to render it consistent with
“traditional notions of fair play and substantial justice®
that he be compelled to defend hingelf tlgre.lg Second,

assuming the reguisite "minirmum contacts,” a methoda of

service must be ermployed which is reasorably designed to

give the defendant actual notice of the pending action
0

N

against hin, The purpose of this section is to xreview

pertinent decisions of Federal and s:tate courts, in order

to reach & better understanding of the first, or "minirun

contacts,” reguirement.

o

The right of a state to assert personal jurisdiction
over a c¢itizen or resident of the state when that person

is abscnt from the state was made clear by Milliken v,

Mever, There,'the United States Suprenes Court held valid
L e

19
(1943).,

’ 20hlllxkan v, leyer, 311 U.5. 457 (1940), rehearing
denied 312 U.s., 712 (1941).

International Shoe Co., v. Washincton, 326 U.S. 310

-13-



a VWyoming judgment rendered against a resident of Wyoning
(Meyer) who was personally served with process in Colorado
pursuant to a Uyoming statute, Meyer did not appear at
the trial, and the Wyoming court entered an in personam
judgment against him for the wrongful withholding frem
Milliken of profits from the operation of certain Colorado
0il properties., Four years later, Meyer requested a Colora-
do court to restrain lMilliken's enforcement of the Wyon-
ing judgnent and to decree that the Wyoming judgment was
@ nullity for want of jurisdiction over Meyer or his
property. The Colorado trial court found that Meyer was
domiciled in ¥Wyoming when the Uyoming suit was cormencad,
that Wyoming hod jurisdiction over the person of leyver,
and that the Uyoming statute for substituted service [gic]
were constitutional; thz court then dismissed Meyer's bill,
The Supreme Court of Colorado reversed the trial court's
~action, on grounds other than jurisdictional., The Supren:2
Court of the United States reversed, saying:
The autheority of a state over one of its

citizens is not terminated by the mere fact of

his absence from the gtate. The state which

accords him privileges and affords protection

to him and his property by virtue of his domi-

cile may also exact reciprocal duties. . .

One such incident of domicile is amenability

to suit within the stale even during sojourns

without the state, where the state has provided

and erployed a reasonable rethod of apprising
¥ . . . .21
such an absent party of the procecdings against hin.

2l1a,, at 463-64.

~)4e



This guotation may be broken down into two elements:

(1) & resident or citizen is subject to the personal
jurisdiction of his "howe state," even when he is ab-
sent from that state; and (2) the state rmust provide

and employ a reasonable method for apprising the absent
resident or citizen of proceedings initiated against him,
to include the m2thod of furnishing the defendant person-—
22

ally a copy of vrocess outside of the forunm state,
Yy PY )

From Milliren v, licyer one can sce that one of the

relevant facters in approaching a preblem regazding ser
vice of process - is the soldier a resident or citizen

of the forum state? The answer to this question will
direct one to the appropriate statuitory provisions of the

forum state, in order to determine the jurisdictional

bazis upon vihich personal jurisdiction may be asserted

ently., O“y problem area for S”fVlCCK:
. tituted service provisions - i.e.,, leave
process at his usual place of abode - authorized for
"absent residents" -~ may be used when the serviceman re-
turns poriodically to the state. 1In Lerman v, Coppernan,
183 Misc, 352, 52 N.Y.S.2d 50 (Sup. Ct. 1944); and Rob-
inson v, Five One Five Associates Corp., 180 Misc, 906,
45 N,Y.S.248 20 (Sup. Ct. 1943); state courts would not
permit the use of substituted service against residents
who were then in the military service,

-15-



and the permissive methods of eZfecting process.23 If

the serviceiun is a nonresident of the forum state, there
are rmore limnitations upon the forum state.24

In-personam jurisdiction was predicated in the early
days of the common law upon physical control over the de-
fendant, and civil actions were conweznced by the arrest
of the defendant undcr a capias. If the defendant could
not be arrested, process could not be servad and the court
could not acquire personal jurisdiction over him, As the
power to arrest stopped at state lines, so did the state's
power to assert in perscnam jurisdiction. Although there
was a change in the function of surmons from arrest to
simple notice in the institution of litication, courts

ersisted in egquating in personam jurisdiction to physi-
P in personali Y

cal power over the defendant; - -this concept as applicd to

. Pt sy e v -

23"I‘he lawv of the forum determines the mathods of
serving process and the giving of notice of the procced-
ings to the defendant, a3 well as the rathods of secur-
ing obedicnce to the court's proceaedings and enforcemasnt
of its judgments. RESTATEMENT, Conflicts of Law, §§ 538~
90 (1934).

24

For purposes of this thesis the issues presented

when the state authorities attenpt to exercise jurisdic-
tion over a Federal eiplovee are rescrved for Chapter 1II,
and the premise that residents on an installation are
considered nonresidents of the forum state is discussed
furthor in Chapter 1V,

~16-



nonresidents becames a part of due process of law with the

Suprema Court's decision in Pennover v. Neff,

The adversaries in Pennover v, Meff were Mitchell,

Neff and Pennoyer. Mitchell, a resident of Oregon,
brought a siwple contract action for services rendered
as an attorney against lleff, a resident of California,
in a state court located in Oregon.25 Neff was not per-
sonally sorved with process within Oregon, nox did he
appear at the proceedings. Alleging that Neff owned
property within Orecgon and that he, Mitchell, did not
know Neff's cddress in California, Mitchell obtained
service upon MNeff by publication of summons in a lccal
newspaper. On 19 February 1866, the state court entercd
a default judgment, which Mitchell used subsequently in
causing a levy of execution upon a tract of land in
Oregon oimed by Neff, Tha land was sold at a sherifi's
sale and, in due coursa, Pennocycsr obtained litle. Neff

brought suit in the Circuit Court of the United States

Tt et

25The general rule is that every country has juris-
diction over all persons found within its territorial
lirits. for the purposes of actions in their nature
transicory. Such actions nay be maintained in any jur-
isdiction in which the defendant maybe found; once the
summons has been legally served upon him, the jurisdic-
tion of his persoa igs complete., Smith v. Gibson, 83 Ala.
284, 285, 3 s.. 321 (1887).

~17~



for the District of Oregon,26 asserting titie to the pro-
perty from a patent which the United States had issued

to hinm on 19 March 1866, The Circuit Court determined

that the statutory procedures for effecting service by
publication had not bzen followed properly, so it reversed
the state judgment. The Supreme Court of the United States
sustained the ruling of the lower Federal court, but it
acted on jurigsdictional grounds rather than allegad tech-~
nical noncoipliance with statutory procedures in service

of process.

The Supreme Court accepted the premise that every
state within the Federal Union possessed exclusive jur-
isdiction and soﬁeraignity over persons and property
within its territory except as restrained and limited

by tha Constitution. The court reasoned then that "the

PR e

26 : - . .. .
Longrea in the provisicons of the Act of Liarch
1

S5,

3, 1875, ch. 137, § 18 stat., 470, gave tha Circuit
Covrts originzl jurisdicticn, c¢concurrent with the courtis
of the several statcs, of all suits at law or eguity
arising under thes Constitution, laws, or treaties of the
United Siates, where the value of the matter in dispute,
exclusive of costs, was in excess of $500, "This juris-
diction remained with the Circuit Courts until January
1, 1912, when the Courts were abolished, save as the Act
of March 3, 1887, ch., 373, § 1, 24 Stat., 552 required
tnat the value of the patter in dispute, exclusive cof
interest and costs, be in excess of $2000,

=]18-



laws of onz State have no opesration outside of its
territory, except so far as is allowed by comity; and
that no tribunal establicshed by it can extend its process.
beyond that territory so as to subject either persons or

propzrty to its decision."27

The state court in Oregon
had attempted to adjudicate a case involving a resident
of California (lieff)by use of its service by publica-
tion, even though the entire objact of ths action was

an exercise of in personam jurisdiction. The Suprere
Court believed that Neff, as a nonresident »~f Oregon,
could be brought within the court's jurisdiction only
through personal service of process within the steate of
Oregon oxr by hisrveluntary appearance at the proéeedings.
The Suprenz Court believeg that the requircment for per-
sonal service within the state was the "only doctrine

. . . s 28
consistent with protection to citizens of other states,"
P

a

27Pennoyer v, Neff, 95 U.s, 714, 722 (1873). As
discussed in chapter IV, infra, thz Federal Congress has
"allowad by comity"” the application of state incorme taxes
and state workman's conpensation laws on inhabitants of
a military enclave, FEesn't it also extended, by infer=-
ence, conity to the service of process (except for speci-
fied types of writs of execution) on Federal servicemen
under the provisions of the Federal Soldiers' and Sailors’
Civil Relief Act of 194072 '

81a., at 726.

10—



Because such service or appearance had not taken place,
the state court lacked jurisdiction to adjudicate the
controversy between Mitchell and Neff. The court used
the due process clause of the Fourteenth Arendment to
declare the state judgment void both within and without
the State of Oregon.

The Supreme Court saw that the state, as a.conse-
guence of its exclusive jurisdiction over persons and
propexty within its territory, has the power "to pre-
scribe the subjects upon which [its inhabitunts] may
contract, the forms and solemnities with which their

contracts shall be executed, the richts and obligaticn

444

arising from them, and the mode in which their validity
. s . " 29
shall bz determined and their obligations enforced.
In czses involving breach of these contracts, a gtate
through its tribunal ray subjact propasrty situated
within its limits and owned by non-residents to the
payment of dexands of its own citizens against such non-
residents, Every state was seen to owe protection to its
own citizens; and, when non-residents deal with them, it
is a legitirate and just exercise of a state's authority

to hold and appropriate any property within its territory

2%14., at 722,
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ownad by such non~residents to satisfy the claims of its
citizens, FHowever, the jurisdiction of a court to in-
guire into and determine the extent of a nonresident's

ohligations was deemed only incidental tc the state's

jurisdiction over the property. Unless the property

of the nonresident was brought under the control of the
court, by attachment or sowe other eguivalent act, the
state court had nothing upon which it could adjudicate.
If the property was brought under the control of the

court, then the defendant personally appecars before the

court, the in ren or guasi in ren action becomes essen-

- ——

tially a suit in personam. 1If the defendant does not
personally appear, the judgrment recovered must be limited
to the value of his property brought under the control

of thz court, In EEEQSXEEMxLWEEEE' the land helenging

to Neff and located in Oregon was not attached nor in

any way brought under the control of the court prior to
the time the court rendeircd. its judgmant and granted a
levy of execution. Undexr these circumstances the state

court lacked jurisdiction over both the person and pro-

2]



perty of Neff.30

The supreme Court, in its decision of Pennoyer v.

Neff, took the opportunity to provide guidance on the
meaning of the due process and full faith and credit
clauses in the Federal Constitution. The Supremne Court
rould allow the validity of state judguents to be direct-
ly challenged, and their enforcement in a state resisted,
on the ground that judicial proceedings conducted to
deternmine the personal rights ard oblications (1n par-
sonaia jurisdiction) of those pexsons over whom the court
has no jurisdiction do not constitute due process of law.3l

Although the guidance is not very helpful from an analy-~

tical view, the Suprere Court defined due process of law

guastioen of jurisdiction to render an in rem
ran judgrant will ke discussed cubvequentiv,
53 of anson v. Denckla, 357 U.S. 235 (1%58)
Remewbzr at this time, however, that juris-
the person do2s nct necessarily confer the
court with jurisdiction over his propoxty located outside
of the territorial pordsxrs of the forum stacve, Thsz pro-
vicions of subparacraph 5h(23) (c), AR 27-%0 (sce Appendix)
eppear Lo auchorize the attachment of personal prowerty,
whether the purpose of such attachrent is an assertion of
guasi in rem or in rem jurisdiction or on a levy of exe-
cution,” Es discUssed in chapter 1V, there may be a
significant difference in the purpose of the attachment.

3lSee Grover & Baker Sewing Machine Co. v. Radcliffe,

P

137 U.S. 487 (1890Q); 2adam v. Sasnger, 303 U,.S. 59 (1938).
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in judicial procecdings as "a course of legal proceedings
according to these rules and principles which have baen
establiched in our systems of jurisprudsnce for the pro-
tection and enforcemant of private rights."32 The Suvreme
Court expressed a concept of full faith and credit similar
to that used in the RESTATEMENT, Conflict of Laws, in its
definition of jurisdiction - that is, jurisdiction means
the power of a state to create interests which, under

the principles of the common law, will be recognized as
valid in other states,33 The court believed that inter-
national law, as it existed among states in 1790, re-
quired that a judgment rendered in one state assuming to
bind the person bf another was void within the foreign
state when the defendant had not been served with process
or voluntarily made his defense kafore tho court. The

Suprere Court had held previcusly that the full faith and

T e — .

32Pennoyar Ve Neif, 85 U.S. 714, 733 (1878). 1Iote
that only ten years previously, on 21 July 1368, Congress
had adopted and transnmitted to the Secretary of State a
concurrent resolution, declaring that the Fourteenth
"Article of Amendmant™ to the Constitution of the United
States had been ratified by the necessary number of the
States,

33 REsTATENTNT, Conflict of Laws, § 42 (1934).
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credit clause in the Federal Constitution34 and the Act
of Congress supplementing the CluUS’35 had not been in-
tended to change this principle of international law or
to extend national conity to such judgnents rendered in
the courts of one state.36 fthile the Federal courts vere
not foreign triburals in their relations to the state
courts, they are tribunals of a different sovereignity,
exercising a distinct and independent jurisdiction; they
were bound to give to tha judgmants of state courts only
the same faith and credit which the couris ¢f another

state are bound to give to them.37

34U. S. Const., Art, IV, § 1 provides that: "rull
Faith and Credit shall be g¢given in each state to the public
Acts, Records and judicial Procecdings of every other State.
And the Congress may by general laws prescribed the lMznner
in which such Acts, Records and Proceedings shall he proved,
and the Effect thereol,

Congress has provided that: "Such 2cts, Records, and
Judiciald Proczedings or copiles thareof, so authenicated,
shall have the same full Faith and Credit in every court
within the United States end its Territories and Possezsions
as they have by law or usage in the courts of such State,

Terrltory or Possession from which they are taken," 23
U.S5.C. § 1738 (1964,
36

D'Arcy v. Ketchum, 52 U.S. 165 (1850).

7Pennoyer v. Neff, 95 U.S. 714, 732-33 (1873). In
Covell v. Heywan, 111 U.s, 176, 132 (1883) the Suprerc
Court of the United States stateda that the duty of the
Federal and State courts to avoid interference with the
process of the other was more than a matter of comity -
it was a principle of right and of law, and therefore of
necessity. Does the "judicial arn" of the Department of
the Army - that is, commanders and judge advocates,
possess a similar duty?
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Slight inroads began to be made in the application
of the physical power concept of jurisdiction over non-

residents, Tha2 nonresident motorist statutes, now alrmost
!

. 38 . . . . \ .
universal, received thelr first constitutional test in

39 . 4
tha cases of Kane v. lNew Jersoey” “and Hess v. Pawloskl.zo

The State of New Jersey enacted a statutory schemz
whereby a nonresident motorist, bofore operating his
vehicle on the state highways, had to accomplish the
following: (l)register his vehicle with the New Jersey
state authorities, and (2)appoint in writing the New
Jersey Seccretary of State as his agent for purposes of
accepting sarvice of process for any action arising out
of operation of the rotor vehicle within the state. By
statute, service of process upon the Secretery of State
would have the samz force and effect as if service had

becn acconplished vpon the ronreszidoni motorist within

°

the state. Once gorvice was effected upon thz Sacre

ot

arv,
the Commissioner of Motor Vehicles had a statutory duty

to notify by mail the nonresident operator of the service

£,

38See Note, MNonresident liotorist Statutes - Their

’ L R ALY LS AT Ao - s e g
Current Scope, 447 Iowva L. ReV, 384 (I959).

39

242 U.s, 160 (1915).

40,94 uy.s. 352 (1927).
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of process. In Kane v. New Jersey, Kane was arrested

while operating his vehicle in New Jersey; he had not
cormplied with the statutory raquiremants regarding non-
resident's operation of motor vehicles within the State.
He was brought before a state court, convicted for a
violation of the stoatute, and fined f£ive dollars., The
Supreme Court of the United States upheld the consti-
tutionality of the statute. Through the state's power,
in the absence of national legislation upon the subject,
to regulate the use of its highways by motors vehicles
moving in interstate commzrce, the Court held that the
State of New Jersey could require nonresident owners

to appoint a staﬁe_official as agent upon whom process
may be served in procesedings brought against them, re-

. e C s C s \ 41
sulting from their activities within th:z state. The

4

State of lMassachusetts then went one step furthsr in a
similar statutory schem= to assert personal jurisdiction
over nonresidents.

In Hess v. Pawloski the Supreme Court upheld the

validity of a statutory scheme whereby a nonresident
rmotorist, by operating his vehicle on the state highways

in Massachusetts, thereby subjected himself to the per-

41}{ane v. New Jersey, 242 U.S. 160, 167 (1916).
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sonal jurisdiction Of the state courts for any actions
arising out of the operation of his vehicle. By the
operation of his vehicle within the state, the nonresi-
dent also appointed the Registrar of Motor Vehicles as
his agent for purposes of accepting any process issued
during such actions, FHess, a resident of Pennsylvania,
operated his motor vehicle on the state highways of
Massachusetts and, while in the State, he was involved
in a collision with Pawloski. Pawloski then initiated

a law action in a Massachusetts court to rcocover damages
for personal injuries; he alleged that Hess had operated
his motor vehicle in a negligent manner within the state
and had thereby struck and injured the plaintiff. Be-
Cause Hess had left the State of Massachusetts soon after
the collision, Pawloski toolk advantage of the state non-
resideqt motorist act and left a cony of the sumrons and
complaint with the Rzgistrar. Pawloski then sont notice
of the sexvice upon the Registrar to the defendant by
registered rmail, for which Hess signed a receipt. Paw-
loski recovered an in personan judguwent, which Hess ap-
pealed to the Supremz Court of the United States. The
Suprene Court affirmed the judgrent, stating that the

statute was a valid exercise of the state police power,

-2



Because motor vehicles were considered dangerous machines,
the State of Massachusetts was permitted to subject a non-
resident to the personal jurisdiction of its courts for
any actions ariesing out of the operation of the vchiclos
42

within the state,

The Kane and Iess cases are significant., Hareafter

e i o s

the State

t—l
n

permitted to assert personal jurisdiction
over nonresidents through a statutory fiction where the
nonresident a2pnoints an agent within the state, provided
that the method of service employed by ithe state meets
the notice requirements of due process. 1In Hess the
state was able, through the use of a legal fiction, to
effect secvice upon the nonresident's agent within the

state and thus meet, in a technical sense, the territorial

Fh

Ponnover v, Neff,

b T R T T I L Y

regquiremant ©

The Xanco and lHesg casceg ar

mar e —— A ———

important for another

)

reason, Thoy reprezsent a shift avay from the traditional

bias in favor of the nonresident defendant, The party

42574 u.s. 352, 356 (1927). The Court, speaking
through Mr, Justice Butler, takes one step beyond Kane,
by stating that the State may, in the public interest,
require a non-resident to answer for his conduct in the
State where arises the causes of action alleged against
him, as well as to provide for the clairant a convenient
method by which he may sue to enforce his rights. Id.
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injured by the nonresident is provided now a convenient
forum in which he could sue to enforce his rights within
the state where nost of the witnesses were located, The
traditional jurisdictional bias is reflected in those
provisions of paragraph 5b(3) (b), AR 27-40 concerning
process of state courts on Federal enclaves not subject
to the right to serve process; the commander extends
"comity" and permits service of state process only if
the soldier elects to accept process voluntarily. fhe
Army is concerned that a commander night ccumit a viola-
tion of the Posse Comitatus Act if he assists the state
authorities in effecting service of state civil process
whare the state éuthorities are not otherwise authorized
under state law to serve process.43 The validity of this

conclusion is questionable in thoe Hess situaticn, for the

soldier will have already subjected himself to the jur-
isdiction of @ state court; the precess only serves the
functien of constituting actual notice of the proseedings.,
If the state courts have any jurisdiction basis upon which
it nay assert personal jurisdiction over the defendant,
other than personal service of process, then the process

T -

presented to the military authorities represents only

43JAGA 1964/3500, 25 Feb. 1964,



actuzl notice of the proceedings .- not an authorized as-

sertion or execution of state law within the meaning of

Pennoyer v. Neff, Therefore, it is important to study

further the jurisdiction bases upon which state courts
may assert personal jurisdiction.

In Henry L., Doherty & Co. v. Goodman44 the Supremz

e noman

Court rendered another land-mark decision expanding a
state's power to impose terms to nonresidents regarding
personal. jurisdiction as to activities within their
borders. In 1926 Doherty, a resident of Now York,
established an office at Des Moines, Iowa; and there,
through agents, he carried on the business of selling cox-
porate securities through the State. A salesman operat-
ing from the Des Hoines office negotiated in that city

a salc of stock to Good:ian and, from this contract of
salec, Goodman subsoguently sougnt a persona; judgment

for damoges against Doherty, An JTowa statute provided
that whenever an individual transacts business through

an office located in a ccunty other than that in which
the principal resides, service may be made upon any agent
or clerk employed in that office. Pursuant to this sta-

tute summons was served upon Doherty's office manager in

44994 u.s. 623 (1935).
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Des Moines. The Suprers Court of the United States af-
firmed the personal judgmant recovered againzt Doherty,
finding that the special state interest in this case,
upon which the state could assert personal jurisdiction,
was in regulating dealings in corporate securities. The
Court uscd again the benefit-burden theory-that is, "a
nonresident who gets all the benefit of the protection
of [state laws] with recard to. . .business so trans-
acted ought to be am2nable to the [state laws] as to
transactions growing out of such business.”45 Doherty's
allegation tnat the statute denies him, a nonresident

of Towa, equal protection of the law was rejected. Ten

years later, the Supreme Court decided International

Shee Co, v. Vashington and swept aside most of the phy-

sical power concept of jurisdiction remaining fromn

Pennover v, U

[§0]

The State of Washinghton required that erployers pay
into a state unemployient compensation fund a specific
percentage of wages paid for the services of employees
located within the State. The State assessed contri-
butions to the fund from the International Shee Conpany,

& corporation incorporated in Delaware and that had its

-

314, at 627.
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principal place of business in St., Louls, Missouri, The
company maintzined no office in Washington, did not en-
ter into any ccriracts either for sales or purchases of
merchandise there, maintained no stock of merchandise

in that State, and made no deliveries of goods in intra-
state commerce., However, during the years from 1937 to
1940, the period for which the State assessed contribu-
tions, the company employed eleven to thirtecn salesmen
under direct supervision and control of sales managers
located in St. Louis, Misgouri. These saleswen reosided
in Washington; their principal activities were confined
to that State; and they were corrpensated by conmissions
based upon the aﬁount of their sales. Notice of the
State's assessment for the years in question was per-
sonally served upon a sales solicitor erployed by the

conpany in the State of Vashington, and a cony of the
pany J ' 2

°
-

notice was ra2iled by registerced mail to the company at
ite address in St. Louls, lissouri. The administrative
tribunals within the state Office of Unemployment and

the state courts held that the state unemployment com~
pensation statute was constitutional as applied to the
company, and that the Commissioner was entitled to re-
cover the unpaid contributions. The company appealed

the state iudgment to the Supreme Court of the United

-32a



States, alleging that the statute as applied infringed
upcon the due process clause of the Fourteenth Amendmant.
The Supreme Court held that the state courts held juris-
diction to render a judgment in personam over the com-
pany, because the company's activities through its agents
within the state established its presence for purposes
of suit for obligations arising out of those activities
within tho state,

The Supreme Court expanded considerably the concepts
of a state's jurisdiction over nonresidents expressed in

Pennoyer v. Neff, as follows:

Now that the cania ad respondendum has
given way to personal service Cf summons
or the other form of notice, due process
required only that in order to subject a
defendant to a judgment in perscnam, if
he be not present within the territory of
the forum, he have certain minirmum cone
tacts with it such that the maintenance
of the suit does not offend "traditional
notions of fair play and substantial
justice,"46

The Court did note that a single or isclated activity was
not a sufficient "minimum contact" to support jurisdiction
of a nonresident defendant on causes of action unconnected
with his activities there., However, to the extent that

the International Shoe Company exercises the privilege

of conducting activities within the State of Washington,

46International Shoe Co. v. Washington, 326 U.S.
310, 316 (1945),
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the company enjoys the benefits and protecgion of the
laws of that state. These benefits subject the company
to the burden of responding to suits brought to enforce
obligations arising out of or are connected with its
activities within the state.47 The Court imposed a cri-
teria for asserting in personam jurisdiction that looked
to such "contacts of the [deferdant] with the state of
the forum as make it reasonable, in the context of our
federal system of governmant, to reculre the [defendant]
to defend the particular suit which is brouzht there."48
This concept of reascnableness to defend in a particu-
lar jurisdiction becomzs almost a constitutional right
in itself, for tﬁe court states that the purpOSe.of the
due process clause was-to_insure "the fair and oxderly

. . 49
adminigtration of the laws.,"

. T 50
In McGee v, International Life Inszurairce Coy,; the

P

o

a7 . . X . .
“'1d,, at 317, Note that a similar benzfit-burden

stancard was applied to the sojourning resident in
Milliken v. leyer, and to the nonresident conducting
business through an agent in Henxy L. Doherty & Co. V.
Goodn:an, ’

8International Shoe Co, v. Washington, 326 U.S.
310, 317 (1945).

4914., at 319.

-

50355 y.s. 220 (1957).



Supreme Court held valid under the due process clause a
California statute that subjected foreign corporations

to suit on insurance contracts with California residents,
even though the insurers could not be served with process
in the state. The Texas Court of Civil Appeals, relying
on the due process clause, refused full faith and credit
to a Califeornia judgment based on this statute., The
United States Supreme Court reversed, rejecting the
"statutory ccnsent," "deoing business," and "presence"
standards of jurisdiction;and: it reaffirmed the test of
"minimum contacts with [the state] such that the suit
does not offend ‘traditional notions of fair play and

" 51

substantial justice,'" citing International Shee (0,
J g o

McGee was the beneficiary under her son's insurance com-
tract and, when he died, she sent proofs of his death

to the defendant, an insurance company located (n Texas,
The International Life Insurance Cocrpany refused to pay
her, claiming that the insured had coumitted suicide,
McGee brought suit in California, and the defendant cowm~
_pany was notified of suit by registered rail at its
principal place of business in Texas, The defendant had
no office or agent in California, nor did it solicit any

business there apart from the policy sved upon. A state

51376 U.s..310, 316 (1945).
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court in California assumed jurisdiction under the statute
and rendered a personal judgrant for !McGee, She then went
to Texas and filed a suit on the California judgment. As
stated above, the Texas courts refused full faith and
credit to the California judgmont. The Supreme Court of
the United States found that the reguirements of due pro-
cess had b#en mat, for the suit was based on a contract

52

which had substantial connection with California. The

elements of this connection enumerated by the Court were
delivery of the contract in the state, payments of prem-
iums from there, and the residence of the insured there
when he died. The Court believed that California had a
manifest interest in providing effective means of redress
for its residents when their insurers refused to pay claims.
While the defeﬁdant may have been inconvenienced when held
amenable to suit in California, the Court saw nothing in
the case which arounts to a denial of due process,

In the !NcCee case the Court commented on the trend
towards the expansion of the permissive scope of state
jurisdiction over nonresidents, observing that:

‘In pait this is attributable to the fun-
damental transformation of our national economy

over the years, Today many comnercial trans-
actions touch two or more States and may in-

52MCGee V.. International Life Fnsurance Co,, 355
U.S. 220, 225 (i957).
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volve parties separated by the full
continent. . .At the samz time modern
transportation and communication have
made it much less burdensome for a
party sued to defend himself in a
State where he engages in economic
activity.53

The Supreme Court has continued to assert that due process
places some limitations on the power of state courts to
enter binding judgments on persons not served with process

within their borders. Hcwevexr, since the International

Shoe Co. and lcGee cases, it must appear only that the de-
fendant over whom personal jurisdiction is asserted has

had such "minimum contacts" with the state as to render it
consistent with "traditional notions of fair play and sub-
stantial justice" that he be compelled to defend himself
there, The decisions of the United States Supreme Court
have so expanded the in personam jurisdiction of the state
courts that, if the state statute permitted such practicse,
a state court could assert personal jurisdiction over a
nonresident serviéeman for a single breach of contract or

single tortious act committed in a town near the military

53Id., at 222-23, See Perkins v, Benguel Consolidated
Mining Company, 342 U.S. 437, rehearing denied 343 U,S.
917 (1952) (substantial activitiles within the state gave
state court jurisdiction over cause of action arising
outside of the state); and Buckley v. New York Post Corp.,
373 F.2a 175 (24 Cir. 1967) {(close economic relationship
between two communities separated by state lines),
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installation at which he is stationed.s4

For example, with the adoption of section 17 (as
implemented by section 16), chapter 110, Civil Practice
Act,55 the State of Illinois expanded the in personan
jurisdiction of its courts over nonresidents to the
limits permitted under the due process clause of the
Fourteenth Amendment.s6 The section provides that any
person who does any of the acts hereinafter enumerated
thereby sukmits himself to the jurisdiction of the

state courts as to any cause of action arising from

the doing of any such acts:

(a) The transaction of any business
within this State;

(b) The cormmission of a tortious act
within this State;

54E.q., 1), Ann. Stat,, ch. 110, § 17 (Smith-Hurd
1968) provides that a perscan subjzcts himself to the
jurisdiction of state couris if he commits a tortious

act or breaches a contract within the state.

55111. Ann, Stat., ch, 11¢, §§ 16,17 (Smith-Hurd
1268}, —

56

——__

See footnote 18, supra at 12.
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(e} With respect to actions of divorce and

separate maintenance, the maintenance

in this State of a matrimonial domicile

at the time the cause of action arose or

the conmission in this State of any act

giving rise to the cause of action.57
Section 16 provides that personal service of summons may
be made upon any party outside of Illinois and, if mwade
upon a citizen or resident of the state or upon a person
who has submitted to the jurisdiction of the state courts,
such service shall have the force and effect of personal
service within the state. A recent state ccourt in Illinois
has interpreted section 17 to mean that jurisdiction exists:
(1) if the defendant has voluntarily established certain
minimum contacts with the State, (2) if the State has an
interest in providing the plaintiff a forum for litigation,
and (2) if the‘assertion of jurisdiction is not fundamen-

tally unfair.58

57}5%. hnn, Stat., ch. 110, § 16, § (1) (Smith-Kuxd

1968) . == =z =T Comparable provisions in other
states are Cal, Civ, Pro., Codc § 417 (West Supp. 1968);
Colo. Rules Civ. Proc,, Rule 4(f) (1963); N.Y, Civ. Prac.
Tav §§ 302, 313 (FcXinney sSupp. 1968). -

58Koplin v. Thomas, Haab & Botts, 73 Ill, App. 2d 242,
248-49, 219 N.E.2d 646, 649 (lst D., 1966). There are sev-
eral situations wherein a court may refuse to exercise its
admitted jurisdiction over a serviceman ~ for example, a
situation where there is no "rational nexus" between the
forum state and the parties or the inguiry({see Curtis Pub-
lishing Co, v. Birdsong, 360 F.2d 344 (5th Cir, 1966)) or
urxder the common law doctrine of forum non conveniens (see
Whitney v. Madden, 400 I1l, 185, 79 N.E.2d 593 (L1948D.
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In Kropp Forge Co, V., JawitzSga state court in Illinois

assumed personal jurisdiction over a New York resident, on
the basis of transacting of business within the state. The
defendant was located in New York and had negotiated by
mail with the plaintiff, located in Illinois, for the pur-
chase of certain machinery from plaintiff, Defendant

also visited plaintiff's premises in Illinois to inspect
the machinery. Tha Appellate Court held that the Illinois
court had jurisdiction by reason of "either the making of
the alleged contract itself, or the activity in further-
ance of it, vhile defendant was physically present in

Illinois’.‘60 In Hichina v. Futura, Inc,  a Federal court

in Colorado made it clear that under the Colorado long
arm statute personal jurisdiction could be asserted in
tortious injury situationé, so long as both the asserxrted
negligent act or acts of the nonresident defendant and

the injury they preduce occur within Colorado?l In the

937 111. App. 2d 475, 186 N.E.2d 76 (lst Dist. 1952).

6°£g., 37 111, App. 2d 475, 461, 186 N.E.2d 76, 79
(st DiSE. 1962),

1260 ¥. supp. 252 (D. Colo. 1966). Compare with
Gray v. Anerican Radiator & Standard Sanitary Co., 22
Ill, 2d 432, 176 N.E.2d 761 (1961), where the tort was
committed outside the state, but the injury was incurred
within the state. ' '
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many cases of this type - this is, where the defendantr
has subjected himself to the personal jurisdiction of
the state courts by acts within the state, the courts
have always looked to see whether the defendant had en-
gaged in some act or conduct by which he may be said to
have invoked the benefits and protections of the law of
the forum,

As noted earlier in Pennoyer v, Neff, the Suprene

Court believed that a state possesses exclusive juris-
diction over persons and property within its territory,
Because of its duty to protect its own citizens when non-
residents deal with them, the state could exercise its
authority to hold and appropriate any property within

its territory owned by such nonresidents to satisfy the
claims of its citizens.Gz- However, in that case the
court believed that the jurisdiction of a court to in-
gquire into and determine the extent of the honresident's
obligations was only incident to its jurisdiction over
the property of the nonresident. Subparagraph 5b(3) (¢),
AR 27-50 provides that "civil officials may-enter areas
[on military installations] subject to the right to serve

process for the purpose of levy on and the subsequent sale

62Pennoyer v, Neff, 95 U.S. 714, 722(1878).
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of personal property of peréonnel residing thereon, sub-
ject to reasonable limitations,"” Assuming that a state
court had not obtained persocnal jurisdiction over the
individual and he is away from the installation on tem-
porary military duty, did the military authorities intend

as a matter of policy to provide a state court in rem or
63

quasi in rem jurisdiction under these circumstances?

Or, is the regulatory provision intended only to provide
for the situation where a court had obtained previously
in personam jurisdiction over the person and has now
issued a wrii of execution in satisfaction of a judgment?

In Hanson v, Denckla64the Supreme Court of the United

States discusses a state's in rem jurisdiction over prop-
erty located beyond its territorial borders

While domiciled in Pénnsylvania, Mrs, Dora B. Donner
executed in Delaware a revocable deed of trust making a

belaware Trust Company, Wilmington Trust Cowmpany, trustee

B PR LGP S o . —— s s, . - —

63The nature and effect of process will be discussad

subseqgquently in the section immediately following, but
note here the regulation does not distinguish between
orlglnal process and final process (usually writs of
execution). 1In chapter iv the permissive scope of state
reservations of the right to serve process will be studied.

64357 U.s. 235 (1958). For more information see
Carrington and Martin, Substantive Interests and the
Jurisdiction of State Courts, 66 Mich. L. Rev. 227 (1967).

—42-



of certain securities. She reserved the inéome from the
securities for life and provided that the remainder should
be paid to such parties as she should appeoint by inter
vivos or testamentary instrument, Later, after becoming
domiciled in Florida, Mrs. Donner exccuted (l)'an inter
Vivos instrument appointing certain of her grandchildren
to recceive a large portion of the trust property, and

{2) a will with a clause giving the residue of her estate
to two of her daughters, Denkla and Stewart. Mrs, Donner

died shortly thereafter, Denkla went into & Florida court,

attacking the wvalidity of the inter vivos anpointment under

Florida law. Hanson, as executriux under the will of irs,
Donner, went into a Delaware court for a declaratory judg-
ment, Both state judgments reached the Supireme Court of
the United States. The Supremrz Court reversed and remanded
the ¥Florida judemant, holding that the court had lacke

°

nonresidant trust con-

r

ction
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pany in Delawvare {an indispensable party to the action un-
der Florida law) and had lacked in rem jurisdiction over
the trust property located also in Delaware; The Delaware
judgrent was affirmed,

The Supreme Court saw in this case that there was a

lack of those "affiliating circumstances®™ upon which the
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courts of a state may enter a judgment imposing obligations
on persons (jurisdiction in personam) or affecting inter-

ests in property (jurisdiction in rem or guasi in remn).

The court restated its position in lMcbDonald v, Mabee that

"the foundation of jurisdiction is physical poﬁer,“ and
that the in rem jurisdiction of a state court is limited
by the extent of its power and by the coordinate author-

ity of sister states., >

The basis of in rem jurisdiction
is the presence of the subject property with the terri-
torial jurisdiction of the forum state, and here all par-
ties seem to assume that the trust assets that formed the
subject-matter of this case were located in Delaware and
not in Florida. The fact that Mrs, Donner, the oWner of
the trust fund, is or was domiciled within the forum state
was not deemad a sufficient affiliation with the propexty
upon which Florida could base jurisdiction in rem.

The court cauticned that the trend of ;xpanding pexr-—

sonal jurisdiction over nonresidents did not mean the end

of all restrictions on state courts. It stated that "how-

6'SId.,. at 246, The court did not intend to infer
that the in personam and in rem classifications exhausted
all of the situations that give rise to jurisdiction,
E.g., Mullane v, Central lanover Bank & Trust Co., 339
U.S. 306 (1950) (interest of each state in.closing trusts);
Williams v, North Carolina, 317 U.S. 287 (1942); and the
McGee case (insurance contracts).
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ever nminiral the burden of defending in a foreign tribunal,
a state may not call upon a deflendant to do so unless he
has had the 'minimum contacts' with that state that are a

66 The

prerequisite to its exercise of power over him,"
cause of action in Hanson did not arise out of an act done
or consummated in Florida, so the plaintiff could not say
that the suit was one to enforce an obligation that arose
from a privilegz that the defendant exercised in Florida.67

sufficient cases have been presented, so that one real-
izes that states are now given considerable latitude in
prescribing the circumstances under which their courts may
assert personal jurisdiction over nonresidents. Under a
statutory scheme similar to that used by Illinois, the more
doing of a tortious act or committing a breach of contract
within the state subjecits the individual to personal jur-
isdiction of the state courts, In these circumstances the
defendant ray be served with process outside of the stats,
and the state need only provide a method of service that
is reasonably calculated to provide the defendant with

‘notice of the proceedings., It appears appropriaté to

study further the nature and effect of service of process.

66ychonald v. Mabee, 243 U.S. 90, 91 (1917).

67yanson v. Denchla, 375 U.S. 235, 251 (1958).
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B. Nature and Effect of Service of Process

Assuming that the requisite "minimum contacts" exist
between the soldier and the forum state, due process re-
quires only that, in order to subject the defendant to
a judgment in psrsonam, the method of service employed is
reasonably designed to give him actual notice of the action
pending against him.68 The purpose of this section is to
review pertinent decisions of Federal and state courts, in
order to reach a better understanding of the constitutional
and permissive methods oflservice. In most instances the
cases refer to a summons, or notice, which is a form of
judicial process called original process. In Chapter III,
the nature and effect of other forms of process - that is,
mesne or immediate and final process, will be studied in
pertinent cases and statutes involving military personnel.

The term "service of process" has a variety of mean-
ings, dependent upon the context or the sense in which
used. In technical language the term may be construed to
mean the exhibition or delivery of a writ, notice of in-
junction, etc., by aﬁ authorized person, to a person who
is thereby officially notified of some action or proceed-

ing in which he is concerned, and he is thereby advised

68Milliken v. Meyer, 311 U.S. 457 (1940).
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or warned of some action or step which he is commanded

to take or to forbear.69
After the plaintiff has selected a court in which

to commence his action, service cf original process must

be accomplishad, The process typically consists of a sume

mons which directs the defendant to appear and defend

under penalty of default; that is, unless defendant an-

swers the summons, a judgment will b2 entered against him,

With the summons. the plaintiff, or some other person

authorized by statute, will serve on the defendant the

first of the pleadings, commonly called the complaint,

Following the service of the plaintiff's complaint, the

defendant nmust respond. He may challenge the complaint

by a motion to dismiss, thus challenging the court's

jurisdiction over the subject-matter of the action or

the defendant's person, the manner in which tha summons

was served, or the irnropar venus of the court issulinc

the sumnons. Service of original process thus serves

two functions: (1) to bring the body or property of the

-defendant under the control of the court by seizure or

69United States v, McMahon, 164 U,S. 81 (189%6). In
its broadest sense the term "process®" includes all writs
which may be issued during an action under- authority of
the court,
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some equivalent act; and (2) to inform the defendant of
the object of the proceedings initiated by a plaintiff,
Service of process generally is achieved by personal
service - that is, the summons is physically delivered to
the defendant or is left at his home, sometimes by the
plaintiff or his attorney, sometimes by a public official
such as a sheriff or a United States Marshal.. If the
defendant is a resident in, but temporarily absent from,
the forum state, or the circumstances are such that a
court in the plaintiff's state may assert personal jur-
isdiction over the defendant, summons may be personally
delivered to him outside of the forum state. In this
event, statutes usually provide that such service shall

have the £full force and effect as service had been ac-

complished within the state. Substitute scrvice is ac-

complished usnally by soending the process by registered
rail to the defendant or by delivery to his agent located

within the forum state, Even if the defendant cannot be

located, constructive service, usually by vublication in

-a& newspaper for a certain length of time, may be allowed,
Whatever method of service is provided, the Supreme Court
repeatedly has emphasized that service must be of a kind
reasonably calculated té bring the action tg defendant's

notice. Now it appears appropriate to study specific
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cases where one of these m2thcds of service'have been em-
ployed,

The right of a state to provide for personal service
upon a citizen or resident of the state when such person

was absent from the state was made clear by Milliken v,

Mever, There the United States Supreme Court held valid

a Wyoming judgment rendered against a resident of Vyoming
{(Meyer) ,who was personally served with process in Colorado
pursuant to a {lyoming statute. Meyer did not appear at
the procecdings, and the Wyoming court entered an in per-

—— e i

sonam judgment by default against him. In its decision

— s ey

the Court stated that one incident ¢f domicile, using the
benefit-burden théory discussed earlier in this chapter,

was the resident's amenability to suit within the state even
during sojourns without the state, so long as "the state has
providod and ewployaed a reasonable method for apprising such

n?0

an abzont party of the proceandings against hin, Tha court
E < S

O

referred to a case whare the process was left at the absent

"0y311iken v. Meyer, 311 U.S. 457, 463-64 (1940).
In its decision the Supremz Court made reference to its
earlier decision in Blackmer v. United States, 284 U.S.
421 (1932), wherein a citizen of tha United States was
served with Federal process in Paris, France. The
Supreme Court held the District Court for the District
of Columbia by such personal service obtained personal
jurisdiction over Blackmer.
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defendant's usual place of abode within the state as an
example of substituted service that met this standard.7l
For military personnel such a form of substitute service
involves a deterrmination whether his military quarters
or his "home of record" constitutes "his usual place of

abode" for purposes of the service statute. The case of

McDonald v, labee lends licht to this problem area.

Mabee, the defendant, was domiciled in Texas and left
the state, intending to make his home elsewhere; his fam-
ily resided in Texas in the meanwhile., During Mabee's
absence McDornald initiated an action upon a promnissary
note against him in a Texas court, Mabee returned sub-
sequently to Texas for a short time, then ﬁe departed
with his family and established a domicile in Missouri.
The only service of SuRmons accomplished was that by pub-
lication in a newspaper after his final departure from
Texas, - The Texas appellate courts sustained tha valid-
ity of the personal judgment recovered by lMcDonald, The
Supreme Court of the United States reversed, saying that

service by publication does not warrant the issuance of

71Hurlburt v. Thomas, 55 Conn. 181, 10 A, 556
(1€87)., However, the method employed against a parti-
cular defendant must be authorized by state statute.
See footnote 22, supra. at 15. '
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a personal judgment against a nonresident [sic]. As dicta,

the Court stated:

Perhaps in view of [Mabee's] technical
position [domiciled in Texas] and the actual
presence of his family in the State, a sum-
rons left at his last place and usual place
of abode would have been enough. . .To dis=-
pense with personal service the substitute
that is most likely to reach the defendant
is the least that ought to be required if
substantial juctice is to be done.72
Other Federal and state courts have used this criteria
in cases involving defendants who lived within the forum
state prior to entry into military service,
A number of state courts have not pernc tted substi-
tuted service upon the serviceman's "previous" residence
"’ within the State, Either the provisions of state statutas
were interpreted strictly and the serviceman's “place of
abode” was held to be at his military station, or the ser-
viceman was held to have established his domicile else-
where.7§ Other state courts, and all Federal courts that

have considered the issuz2, have permitted an inference

that the defendant did not change his "usual place of abode"”

72ycbonald v, Mabee, 243 U.S. 90, 92 (1917).

73Eckman v. Grear, 14 N.J. Misc,, 807, 187 A., 556
(C.P., Essex 1936). Accord: Booth v, Crockett, 110
Utah 366, 173 P.2d 647 (1946);Kurilla v, Roth, 132 N.J.
213, 38 A.2d 862 (1944).
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upon entry into military service and held substituted

74 All these cases can be reconciled, how-

service valid.
ever, in that the cases where such sexrvice was reasonably
calculated to provide actuzl notice of the proceedings to
the defendant, the service was sustained, In those cases
where the service was not sustained and the statutory
procedure for effecting service had been followed, it was
clear from the circumstances of each case that leaving
the process at the particular address did not meet the

"raditional notions of fair play and substantial justice®

within the meaning of lKcDonald v, Mabee, For example, in

7 .
Ecknan v, Grear, > the defendant was a minor who had been

living with his parents in New Jersey at the time he joined
the U,S, Army. He joinad the Army with the intention of
raliing it a carecer, renoved all of his personal belongings
from the house of his parents, and left for an assignment
in Hawaii. While ho was in Hawali, the plaintiff caused

a sumnons to be left with the soldier's father in New

Jersey. Under these circumstances the New Jersey would

Mp11der v. Hudson, 106 A.2d 769 (Del. Super. Ct.
1¢54). Accord: Rovinski v. Rowe, 131 F.2d 687 (6éth-Cir,
1942); MCFeaucden v. Shore, 60 F. Supp. & (E.D.Pa., 1945);
Ruth & Clark v. Emery, 233 Iowa 1234; 11 N.W.2d, 397
(1943). ' '

7514 5.3, misc., 807, 187 A. 556 (C.P. Essex 1936).
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not permit the substituted service to stand; using as a
rationale: that the boy's "usual place of abode” was lo-
cated, at the time o0f service, in Hawailil,

In those cases where .a State court alleges that
a defendant-soldier is a resident or citizen of the
forum state, a judge advocate should carefully review
all of the facts contained in the file and, in some in-
stances, obtain information from the soldier himself,
in order to ascertain whether the court would have a
jurisdictional basis upon which it could assert personal
jurisdiction in the absense of personal service of pro-

cess upon the soldier.76

If such a jurisdictional basis
exigts, then neitﬁer the military authorities nor the
soldier should complain when process is lefct at the sold-
ier's "place of residence" within nis "home state; or pro-
cess is served upon him on a military installation. In
this caée, the soldier can only complain th;t cservice was

not accomplished properly under state statute, or he can

assert his rights under the pertinent provisions of the

TGAS noted earlier, the forum state rmust effect per-

sonal service within the state on the defendant or possecss
another basis upon which it can assert personal jurisdic-
tion - FE.g., residence, domiciliary wife sues for divorce
(Sce Williams v. North Carolina, 317 U.S. 287 (1942)).
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17 If

Soldiers' and Sailors' Civil Relief Act of 1940,
such & jurisciction basis does not exist, independently
of personal service of prccess upon the individual, then
the judge advocate must evaluate the jurisdictional au-
thority of the state to effect service of process on the
military installation, and this problem area is discussed
subsequently in Chapter IV,

As discussed previously, there was an early shift
in the function of service of process from arrest to

simple notice for residents oi the forum stute, However,

the Supreme Court's decision in Pennoyer v. Neff prevented

for a period the developrmznt and utilization of state long-
arm statutes providing for service of summons upon non-
residents located outside of the forum state.

For the ne2mbers of the Supreme Court in 1878, the
more irportant function of service of suwmmons was to bring
the bod& oxr property of the defendant under the control of

a court by seizure or scme equivalent act., Because the

77 . . .
For reasons discussed in Chapter I, supra,., a

soldier living on a military installation within a state
does not establish domicile or residence therein for ser-
vice of process purposes., The provisions of the Soldiers'
and Sailorg' Civil Relief Act of 1940, 50 U.S.C..App.

§ 50) et sen., (1964) do not affect the rmethod of service
of stale process. McFadden v. Shore, 6C F. Supp. 8 (E.D.
Pa, 1945); Robinson v, Five One Five Associates Corp.,

180 Misc,, 906, 45 N.Y.S.2d, 20 (Sup. Ct. 1943),
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surmeons of the Oregon court was deemed not to have effect
beyond the territorial borders of that state, “"process
sent to {a nonresident] out of the State, and process
published within it, [were] equally unavailing in pro-

78 Neff

ceadings to establish his personal liability,"
had not been served with curwmons in the State of Oregon,
and he had not made a voluntery appearance at the pro-
ceedings; accordingly, the Oregon court lacked juris-
diction to render a personal judgment., The Suprene
Court did say that 'in certain circumstances a methed

other than personal service within the State could be

utilized., In dicta the Court stated that a state may

be able to obtain personal jurisdiction over nonresidents
in the absence of personal service within the state in
cases in which another mode of service nay be considered
to haverbeen assented to in advance or in cases affecting
the personal status of the plaintiff.79 The Court would
allow algo service by publication in actiocns against non-
residents;

Where, in connection with procaés

against the person for cowmen01ng the
action, property in the State is brought

"®pennoyer v. Weff, 95 U.S. 714, 727 (1878). This
stateMﬁnt constitutes dlctﬂ for in PennoyCL v. Neff,the
only service accomplish=d vas service by bunllcatlon in a
local neswspaper; Mitchell, the plalntlff had alleged that
he did not know the address of Neff in California.

79

1d., at 733,
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under the control cf the court, and

subjected to its disposition by pro-

cess adopted to that purpose, or

where the judgment is sought as a

means of reaching such property or

affecting some interest therein,80
The court then discussed briefly the second function of
service of process - that is, to inform the defendant
of the proceedings.

Justice Field, speaking for the court, spcaks of

"that principle of natural justice which requires a per-

son toc have notice of a suit before he can be conclu-

sively bound by its results.“81

He believed that if
judgments in parsonam could be obtained ex parte against
nonresidents with service of process by mere publication,

which in the great majority of cases would never be seen

by the parties interested, such judgments would be the
82

constant instruments of fraud and oppressicn.

r — e = s o ——r -

80 . . .
Id, As stated previously, this requirement of
seizure of equivalent act of proverty in in- rem or guasi

in rem proceedings is still good law. Hahson v. Deckla,
3577078, 235 (1958).

81Pennoyer v, Neff, 95 U,S, 714, 730 (1878} (emphasis
added), In an earlier case the Supreme Court had determined
that Congress had not intended that 28 U,S5.C. § 1738 (im-
plementing the full faith and credit clause) "displace that
principle of natural justice which requires a person to have
notice of a suit before he can be conclusively bound by its
result, nor those rules of public law which protect persons
and property within one state from the exercise of jurisdic-
tion over them by another," The Lafayette Insurance Company
v, French et al, 159 U.S. 404 (1856),

82Pennoyer v. Neff, 95 U,S5., 714, 726 (1i878).
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Where the action was in the nature of in rem or quasi in

rem proceedings, then the attachment or some equivalent
seizure of the property in conjunction with the commence- .
ment of proceedings would suffice to inform parties of

X 83

the proceedings,

The nonresident~motorist statutes, now almost uni-

versal, represented an early opportunity for the Suprerme
Court to expand its statement that a nonresident may'con-

sent in advance to a mode of service other than personal

service within the state, 1In Hess v. Pawloski the Suprene

Court upheld a statutory scheme whereby a nonresident's
operation of his vehicle upon the State highways within
Massachusetts constituted his appeintment of the Regis—
trar of Motor Vehicles as his agent for acceptance of
service of process, The égency relationship thus created
only extended to acceptance of process from actions aris-
ing cut- of the operation of the motor vehicle within the
State, This mathod of service provided that: (1) a copy
of the process (sumrons) would be left with the Ragistrar
of Motor Vehicles; (2) the plaintiff was réquired to
send by registered mail notice of service and a copy of
the process to the defendant; and (3) the plaintiff need-

ed to submit to the court the defendant's return receipt

831§., at 727.
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to the letter, showing actual receipt of thé process.
For purposes of the due process clause in the Fourteenth
Amendment, the Supreme Court saw no substantial differ-
ence between the implied appointment of a state official
to accept process and the expressed appointment of such
an agent, a statutory practice the Court had upheld in

Rane v, New Jcrsey.84 One year later, in Wuchter v.

Pizzutti, the Supreme Court held unconstitutional a sim-

ilar statute providing for substituted service within

the state upon nonresident motorists, because the statute

itself "does nrot make provision for communication to the
‘. proposed defendant such as to create reasonable probabil-

ity that he would be made aware of the bringing of the
n85

suit.

In International Shoe Commany v. Washington the

T

Supreme Court delivered a significant decision wherein
it swept aside most of the physical power concept of

jurisdiction remaining from Pennoyer v. Neff, As stated

earlier, the requirement that a defendant be accorded

"due process of law" irposes two requirements., First,

it must appear that the defendant over whom jurisdiction

84hess v. Pawloski, 274 U.S. 352, 357 (1927).

8 .
5276 U.s. 13, 25 (1928). See National Equipment Rental
Ltd. v. Szukhert, 375 U.S. 311 (1964), where the Court upheld
a contract that did not provide for such communication.

¢
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is asserted has had such "minimum contacts™ with the
state as to render it consistent with "traditiconal notions
of fair play and substantial justice" that he be compelled

to defend himself there. The International Shoe Co. opin-

ion provides the first case in which the Supreme Court
expounded the "minimum contacts" theory. The case alsc
furnishes the jurisdictional basis for the Court's de-

cision in McGee v, International Life Insurance Co, The

_e

McGee case represents the broadest expression of the
second requirerment of due process - that is, a method of
service emploved which is reasonably designed to give the
defendant actual notice of the pending action against him,
The State of Washington assessed contributions to a
State unernployment compensation fund from the Internation-
al Shoe Company, a corpofation incorporated in Delaware
and that had its principal place of business in St. Louis,
Missouri, The company emploved eleven to thirteen sales-
men who worred and resided in Vashingion, Notice of the
State's assessment for the years 1937 to 1540 was person-
ally served in Washington upon a sales solicitor employed
by the company, and a copy of the notice was mailed by
registered mail to the corpany at its address in St. Louis,
‘bussouri. The Supremé Court was unable to conclude that

"service of process within the State upon an agent whose
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activities established the [defendant's] 'presence' there
was not sufficient notice of the suit, or that the suit
was not so related to those activities as to make that
agent an appropriate vehicle for communicating the notice.“86
The Court believed also that the mailing of the notice of
suit to the company by registered mail at its home office
was reasonably calculated to apprise him of the suit.87
Consider a situation wherxe the military authorities
refuse to effect service of state process upon a service-
man, or they refuse to permit any other person author-
ized to serve the proceés, to effect service upon the
soldier on a military installation, Assuming that a’
state statute so authorized, could the person whose ef-
forts were blocked by the military authorities effect
service by using one of the following rmethods: (1) mail
the process to thaz soldier by either registered or oxdi-
nary nail, (2) leave a copy of the process’with either

the commander or the installation legal officer, or

6International Shoe Co, v. Washington, 326 U.S.
310, 318 (1945},

87Id. See Wagenberg v. Charleston Wood Products,
Inc., 127 F, Supp. 745 (E.D.S.C. 1954), holding that the
sending of notice by ordinary mail by the Secretary of
.State, after substitute service has been made upon him,
is sufficient,. ' )
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{3) refer the court's attention to those pfovisiOns of
AR 27-40 which require the individual to be informed

"of the matter" and to elect whether he will accept ser-
vice of the process voluntarily., Within the constitu-
tional sense of due process, any cone of these methods
could be considered reasonably calculated to apprise

the defendant of the proceedings. However, at present
few states authorize such a broad option in methods of
accomplishing service.

In McGee v. International Life Insurance Company,

the Supremes Court held valid under the due process clause
a California statute that subjected foreign corporations
to suit on insurance contracts with California residents,
even though the insurers could not be served with process
in the State. McGee, thé beneficiary of an insurance con-
tract with the insurance company, brought suit in Califor-
nia, The deferdant conmnpany was notified of suit by reg-
istered mail at its principal place of business in Texas.
The defendant had no office or agent in California, nor
did it solicit any business there apart from the policy
sued upon. The c¢ourt affirmed the personal judgment

recovered by McGee, stating that while there may be in-

convenience to the insurer if it is held amenable to suit
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in California where it had this contract, thes court saw
nothing which amounts to a denial of due process, The
opinion did not even consider the method employed for
sexrvice of process - that is, merely mailing process to
the defendant's principal place of business outside of
the forum state; it simply contained the statement that
"there is no contention that respondent did not have
adequate notice of the suit or sufficient time to pre-
pare its defenses and appear."88

This study is not intended to suggest that in every
case in which there exists the"minimum contacts" for
assertion of personal jurisdiction, one can merely mail
process to the defendant and meet the requirements of

due process, Cases which stand for limitations on the

method used are lMcbonald v, McBec, in which the Supreme

Court required that a method be used that iz most likely

to reach the defendant, and Mullaqe v. Central Hanover

8 . ,
Trust Co, ? In the Mullane case the Supremz Court struck

down a gquasi-in-rem judgment based upon service by pub-

88McGee v. International Life Insurance Co., 355
U.S5,. 220, 224 (1957); the omission appears deliberate,
in view of the court's careful analysis of methods used.
from Pennoyer v, Neff to International Shose,

89339 u.s. 306 (1950).
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lication-to all "known and unknown beneficiaries" of a
commeon trust fund administered in New York.

A trust company, which had exclusive management and
control of a common trust fund, petitioned under a HNew
York statute for judicial settlement of accounts, Under
state law such a settlement would be binding and conclu-
sive as to any matter set forth therein upon everyone
having any interest in the common fund or in any parti-
cipating fund, The only notice of the petition given
beneficiaries was by publication in a local newspaper
pursuant to state statute, The Court saw that the in-
terest of each state in providing a means to close trusts,
that exist by the grace of its laws and are administered
under the supervision of its Courts, establish beyond
doubt the rights of its courts to determine the interests
of all claimants, residents or nonresidents, However,
this interest of the state must be balanced against the
property rights of the individual, and due process re-
quires that statutory procedures provide each individual
a full opportunity to appear and be heard. The Court
stated while it has not "hesitated to approve or resort
to publication as a éustomary substitute, ., .where it is
not reasonably possible or practicable to éive more ade-

quate [notice of the proceedings]", publication tradi-
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tionally has been accepted as notification supplemental

to other action, which in itself may reasonably be ex-
pected to convey notice - e.g., attachment of a chattel
ox entry upon real estate in the name of the law.90 In
the case of persons missing or unknown, the Court would
recognize that "employment of an indirect and even a
probably futile mcans of notification is all that the
situation permits."91 However, the Court believed that
the statutory notice by publication to beneficiaries
whose mailing addresses are known is inadequate, not be-
cause in fact it fails to reach everyone, but because
"under the circumstances it is not reasonably calculated
to reach those who could easily be informed by other

means at hand."92

In this case due process requires that
all beneficlaries whose addresses are in the trust corm~
panv's files be provided notice of the proceedings by
mail, After the ruling in the ullane case, it appears
that a court would not have jurisdiction to effect ser-

vice by publication against a serviceman whose address

is unknown, irregardless of the nature of the proceed-

014,, at 317,

914,

923:_9,0' ’ at 315,
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ings, unless the court or plaintiff had attempted at
least to transmit written notice to the defendant through
Department of the Army channels.93
Now it appears appropriate to study the unigque status
of military personnel in the Department of the Arnmy, in
respect to state process, There exist a large number of
Federal statutes on the subject, both providing and tak-

ing away the jurisdiction that state courts may assert

over military personnel,

938ee Rebinson v, Five One Five Associates Corp.,
180 Misc,, 906, 45 N,Y¥.S8.2d 20 (Sup. Ct. 1943), wherein
plaintiff had attenpted to locate the deferdant service-
man, but he was unable to obtain the defendant's address
from the War Department or his relatives or business
friends. :
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CHAPTER III

STATUS OF DEPARTHMENT OF ARMY
MILITARY PERSOMNNEL

The authority by which a state court issues process
and effects its service is largely dependent upon its
jurisdiction over the subject matter, the person, and the
relief sought in a particular case. tate courts have
had specific limitations placed upon their jurisdiction
in each of these three areas in cases involving military
personnel in Federal service, For example, the supremacy

clause in the Federal Constitution and McCulloch v, Mary-

landqggim§gg,94places limitations upon a state's juris-

diction over Federal activities (subject matter and per-
sonnel (the person)), The Soldiers' and Sailorg' Civil
Relief Act of 1940 places limitations upcn a state's jur-
isjiction over the relief sought, ©On the other hand, ths

Federal Tort Claims Act95

expands a state's jurisdiction
over the tortious conduct (subject matter) of military

personnel (person) in Federal service.

94M'Culloch v. Maryland, 17 U.S. 316 (1819),

9528 U.S8.C, § 2671 et. seqg. (1964). For purposes
of this thesis, the expréssion “"servicemen® means mili-
tary personnel serving in the Department of the Army,
Freguent references are made in this chapter to mili-
tary personnel in Federal service and those in state
service, ’
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While the provisions of subparagraph 5b{(3), AR 27-40

stress the right to serve state process and the acceptance

of service voluntarily in accordance with state law, the
regulation uses the term jurisdiction only in-relation—
ship to Federal jurisdiction over the installation (and
whether the State had reserved the right to serve process)96
The regulation does not provide guidance for a situation
where a state court may have a right to effect service
of process on a Federal enclave independently of a state
reservation of such right,

The purpose of this chapter is to review pertinent
statutes and cases concerning a state's jurisdiction over
the persons of military personnel in Federal service and

over their activities, The study will show that defend-

ant's status as a serviceman in Federal service has a

- - - - s £ e . e

968@9 appendix. DA Pam. 27-164, which is intended
to provide information and reference material for the
military lawyer, contains the fol10Jing statewant in
para., 7.5: "Service of state precess in exclusive and
partial jurisdiction areas is invalid unless the right
to® so has heen reserved by the state, or Congress ! has
enacted enabling legislation as it has done in some in-
stancas.” {erphasis supplied) . However, the Pamphlet
does not pursue the theory that "enabling legislation"
such as the Federal Tort Claims Act or the Buck Act ex-
press Congressional intent that the state shall have
jurisdiction in these areas - and the jurisdiction in-
cludes the right to serve process on Federal enclaves,
This theoxy is discussed in Chapter 1V, infra,
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definite impact upon a state court's jurisdiction. How-
ever, before such a study is made, a brief discussion

is appropriate concerning the operation of the judicial
process in the United States and the function served by
judicial writs (process) in civil litigation.>’

A. Judicial Process

When approaching the concept of "service of process",

one rust keep in mind the nature of judicial process as

it operates in the United States, The framswork of judi-
cial process whereby courts determine legal controversies
is composed of procedural rules prescribing operation of
the judicial system and of the community's’ general sense
of order {(i.e., jurisprudence). When one speaks of the
jssuance of writs, which is no more than an exercise of
the court's authority, he must look first to the consti-

tution and statutes under which a particular state court

N - ik

97 ppere are at least two objections to a general
discussion on the use of process in civil litigation:
(1) only through research of applicable state law can
one determine the scope and meaning of "process" and
"service", and (2) a general outline of general civil
procedure is too "olementary” for a thesis. To counter
these arguments one can see there are generally accepted
classifications of process and of service, and, for
reasons stated in the textual material, commanders and
judge advocates must proceed from the known to the un-
known - and certain basic concepts in civil procedure
are often overlooked by both groups. .
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is established.

The U.S. Constitution, Federal legislation, and
opinions of the Supreme Court of the United States fur-
ther limit the courts'authority but, generally speaking,
the state constitution and statutes prescribe the author-
ity which the court possesses to adjudicate particular
controversies and the procedures by which the court rust
operate, If a state court is not operating within its
own established procedures - for example, using a method
of service not authorized, then a military comrander of
an installation has more relevant facts upon which he
can grant or deny a request for military assistance,

Even in those cases where a state court is operat-
ing strictly within its prescribed procedures, state
courts do not operate within their own separate sphere
of influence in a Federal union. These courts derive
thz2ir authority from the several states of the Union
which are not, in many respects, independent; many of
the rights and powers which originally belonged to the
states were vested in the Federal government. The scope
of a state's power (i.e. jurisdiction) has been narrowed
in respect to individua;s (the due process clause), to
other states (the full faith and credit clause), and to

the Federal governnent (the supremacy clause). As state
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jurisdiction is limited in particular circumstances, so
is the authority of its courts in issuance and service
of . process,

In chapter II it was pointed out that all writs
issued by courts may be properly called process, Pro-
cess in turn may be divided into three classifications:

{1) inﬁiﬁii' (2) mesne, or immediate, and (3) final,

or judgments. At that time the subject of original pro-
cess was discussed, The seccond classification of process
is the mesne or intermediate writ issued during the course
of judicial proceedings between the coummencement of the
action and final judgment, Different types of mesne
process would include attachments, preliminary injunc-
tions, tenporary .restraining oxders and civil arrest.98
These particular writs are not technically a method of
"service"; however, in those cases where their use is

authorized as "provisional remedies," the writ may per-

98Note that after commencement of and during the
course of an action a Federal court may use the mesne
process (or sometimes called provisional remedies) avail-
able to the courts of the state in which it is sitting,
to the extent the state remedies are not.inconsistent
with any other Federal rule or statute. 28 U,S.C.A.,
Federal Rules of Civil Procedure, Rule 64 (1960). For
this reason the cumulative annual pocket parts in the
Federal Code Annotated 2nd U.S.C.A. are important sources
of information on state writs,
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form the notice function of service,
There are two basic grounds for the use of attach-

ment: (1) securing jurisdicticn in in rem or guasi in

ren cases when the court cannot acquire jurisdiction over
the person of the defendant, and (2) preventing defendant
from selling or otherwise disposing of any real or per=-
sonal property that has been taken into the custody of

the attaching officer. A preliminary injunction is avail-

able when defendant is acting or threatening to act in a
manner that would irreparably injure plaintiff or render
the judgment in the action ineffectuai., When the plain-
tiff believes that immediate relief is essential, he may

apply for a temporary restraining order, which a court

will issue upon a showing that irreparable harm will oc-
cur absent an order. Unlike the preliminary injunction,
an application for a restraining order usually is made
ex parte because time considerations do not permit the
giving of normal notice, A ternporary restraining order
generally will remain effective only for a relatively
brief period or until a hearing is held on plaintiff's

request for a preliminary injunction,

The provisional remedy of civil arrest had its

—e——

genesis in the common-law practice. of comwencing an
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action by taking the defendant into custody and imprison-
ing him until judgment was rendered or bail was posted.
The availability of civil arrest varies widely from state
to state, but it is seldom used today.

The third classification of process is the judgment -
that is, the final determination of the law suit absent
an appeal., A judgment may be in the form of an award of
money to the plaintiff (compensatory), a declaration of
rights between the parties (declarative), or specific
recovery of property or an order requiring or prohibiting
some future activity (specific)., Wher. the defendant has
prevailed, the judgment generally will provide that the
plaintiff takes nothing by his corplaint., 1In most cases
a judgment for plaintiff will‘simply state that the plain-
tiff shall recover a sum of money from defendant, If the
defendant does ncot pay voluntarily, executicen is the con-
mon method of forcing him to satisfy the money judgment,
A writ of execution 1is issued by the court commanding an
officer -~ usually the sheriff - to seize property of the
_defendant, If necessary, the officer will sell the prop-
erty at public saie and use the proceeds to satisfy plain-
tiff's judgment. When plaintiff's recovery takes the form

of an injunction requiring defendant to do something or
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to stop doing something, the judgment (in this context
typically called the decree) is said to operate against
defendant's person, If the defendant fails to obey, he
may be held in contempt of court and punished by fine or
imprisonment.

Once a state court has obtained jurisdiction over
the person of a serviceman through secrvice of summons
{(original process} or over the property of a serviceman
through attachment (mesne process), the court normally
possesses jurisdiction through its proceedings. However,
as pointed out in chapter II, supra,jurisdiction over
the person or property of the defendant does not per se
confer jurisdiction over the other. The state court must
have a base upon which it can assert jurisdiction other
than service of process upon the person or property of
the defendant. Cnce a state court possesses a basis for
assertion of jurisdiction over the person or property of
the defendant, the court needs only to effect service of
summons (original process) on the person or to attach

property {mesne process) of the defendant to complete
its authority to édjudicate the controversy., As stated
by the Supreme Court of the United States: "The
foundation of jurisdiction is physical power [and] it

is not necessary to mainrtain that power throughout
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proceedings properly begun...."99

However, in the absence
of comity, the Supreme Court has continued to insist that
only final process - that is, judgmznts, resulting from
proceedings during which the court had jurisdiction over
the person or property of the defendant, will recgive

full faith and credit from other states., While the ser-
vice of original and mesﬁe process extraterritorially

may lack coercive effect, the court will recognize that it
will provide the defendant actual notice of the proceed-
ings.

B. Under State Law

There is a distinction between being completely
immuned from service of process and only being privileged
in certain respects regarding‘the effect of service., When
one possesses only privileges in regard to the effect of
service, he must normally petition the court for appropri-
ate relief - for example, the privilege to regquest con-
tinvances in trial proceedings is granted in the Soldiers!
and Sailors' Civil Relief Act of 1940. However, when one
- is immuned from service, the court has no jurisdiction
even to issue process.,

42 Am, Jur.,, Process, § 137 (1942) contains the

following statement:

9McDonald v. Mabee, 243 U.S. 90,81 (1917).
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Immunity or privilege from civil pro-
cess is accorded, upon grounds of public
policy, to persons engaged in the mili-
tary service, whether in the state mili-
tia or in the regular Army....

The editors of American Jurisdiction gqualified this state-
ment in the 1968 Cumulative Supplement to Volums 42, stat-

ing that no privilege from service of civil process in

favor of these persons existed at common law, This pro-
vision highlights a real issue: What is the status of
those engaged in the military service regarding service

of state civil process? A review of pertinenf cases shows
that only a few courts have expressed an opinion that an
immunity, aside from statute, exists for military person-
nel, On the other hand, the state legislatures have en-
acted many statutes granting military personnel privileges
with respect to the effect of service,

1. Immunity as Public Policy

T T

Persons ray be accorded irmmunity, civil or criminal
or both, because they hold a privileged status in the eyes
of the forum state either at the time the alleged miscon-
" duct was committed or at the time service of p;océss is
sought. By the law of nations, ambassadors and other
public ministers performing duties on behalf of their
country within the jurisdiction of another country are

exempt from the- seixvice of criminal or civil process in
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that country. The doctrine of immunity or exemption from
service of civil process had its origin at the common law
and, in its inception as administered by the courts of
England, had relation only to judicial proceedings. 1In
this respect the doctrine was in no way dependent upon
statute; but it was the outgrowth of the efforts of the
civil courts to protect the administration of justice
from interference with suitors, witnesses, and perhaps
others, through civil process issued by other courts and
found to derogate from orderly proceedings and jecpardize
the ascertainment of truth, While the right of exemption
from service of process has most frequently arisen and
been applied in connection with parties and witnesses in
judicial proceedings, some courts have extended its pro-
tection by analogous application to those engaged in other
departments of public service., In particular, within the
United States a nurber of jurisdictions, Federal and state,
have developed byranalogy to judicial proceecings a doc-
trine of immunity accorded persons who go into a juris-

. diction other than their residence to perform public ser-
vice, |

Filer v, McCormicklOOis the only case found wherein

a court held, clearly upon the facts presented and in the

100,60 F, . 309 (N.D. Cal, 1910},
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absence of statute, that persons who temnporarily enter

a state other than that of their domicile while engaged
in the performance of public service are entitled to
immunity from service of civil process. Mr. McCormick,

a resident of Utah and 82 years of age, was the president
of a bank that was a member of the Federal Reserve Systemn.
The governor of a Federal Reserve Bank called him to a
conference in California concerning the marketing of U.S.
securities to assist in financing the war effort; VWorld
War I was then in progress, The plaintiff, Mr, Filer,
caused a deputy sheriff to serve a writ of summons upon
McCormick while both parties were in San Francisco., A
Federal court for the Northern District of California
issued the summons. The banking conference had been com-
pleted and, at the time of service, McCormick was recov-
ering from a brief illness prior to returning to Utah.
Filer had previously initiated a suit against lMcCormick
on the same cause of action in Utah. Although that suit
was pending trial ét the time of the service in Califor-
_nia, Filer advised the California court that he initiated
the second suit aé a matter of convenience to himself,
While there was federal legislation during World War I

affording servicemen certain privileges in ‘regard to ser-
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vice of state process, there was none according to Mr.
McCormick similar privileges. The Federal court held
under the circumstances McCormick was exempted from
service of civil process while in California and sus-
tained his motion to gquash service of process. The
court stressed the following considerations in grant-
ing the exemption: (1) the defendant involuntarily
entered the state to perform essential public service
in time of war; (2) there was no statutory relief
available to counter the "inequities" presented in the
case; and (3) the plaintiff was not "non-suited" be-
. cause he could continue to seek damages on his cause
of action in the Federal court where he had originally
initiated a lawsuit against this defendant.,.
The Federal court provided a wide base for its de-
cision, stating:
Under well-settled principles of public
policy onre who temporarily enters a state
or district other than that of his domi-
cile, solely for the performance of du-
ties of a public nature or to which a
public interest attaches, is privileged
from interference eithexr by arrest under
or service upon him of civil process,
for a reasonable time on going to, re-

turning from, and attendance upon the
performance of such duty.1l01

lOllQ., at 313,
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The court in effect did no more than refuse jurisdiction
aé a matter of comity to another Federal court in Utah;
however, it made no reference to Federal statutory pro-
vigions providing for a change of venue on forum non-

102 Certainly the court did not find

conveniens grounds,
those grounds upon which is normally based the doctrine
of exemption from service of state process., There was

no interference with a Federal activity because the con-
ference had been concluded, nor had the defendant alleged
prgjudicé in the preparation of his defense because he
was served with process in a jurisdiction other than his
.domicile,

In United States v, Kirby,103the Supreme Court of

the United States faced a situation wherein a Federal

mail carrier had been taken into custody under a writ

for his arrest for murder., The deputy sheriff who exe-
cuted the criminal process was charged subsequently with
wilfuily obstructing the passage of the mail. The Suprens

Court stated that although all persons in the public¢ ser=~

102pct of mar. 3, 1911, ch. 231, § 58, 36 Stat. 1103
and Act of Sept. 8, 1916, ch., 475, § 5, 39 stat, 851
(these two statutes provide the basis for 28 U.S.C. 1404(a)
(1964). -

10394 u.s. 482 (1868).
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vice were exempt from arrest upon civil process while
thus engaged as a matter of public policy, it would not
extend this general doctrine to a situation where a U.S.
employee had been accused of a felony. Again, a general
statement of agrecement with the doctrine of immunity is -
misleading, The court's deéision depended more upon a
finding that the deputy sheriff had not intended to
"knowingly and wilfully obstruct [sic] or retard the
passage of the mail, or of any driver or carrier., . ."
within the meaning of the criminal statute enacted by
Congress.104

The Supreme Court made the following comment in the

Kirby case concerning possible interference with a Fed-

eral activity by way of state judicial process:

The public inconvenience which mnay
occasionally follow from the temporary
delay in the transmission of the mails
caused by the arrest of its carriers
upon such charges, 1s far lass than
that which would arise from extending
to them the irmunity for which the
counsel of the governrent contends.l05

The court balanced the needs of society for an orderly
system of judicial proceedings with the general privilege

from state interference accorded Federal governmental

104:4,, at 4ss.

lOSEQ.
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activities, and these considerations of public policy pre-

cluded in this instance exemption from service,

In Dow v. JohnsgﬂlOGthe Commanding General of Union

forces that occupied the State of Louisiana permitted the
Sixth District Court of the Parish of New Orleans to
exercise jurisdiction over civil actions., A plantation
owner outside of New Orleans brought suit against a Union
comnander, General Dow, alleging that a comrpany of sold-
iers, acting pursuant to the General's"illegai orders",
had seized and carried off certain perscnal property of
the plaintiff, The state court caused summons and a copy
,of the complaint to be served personally upon General Dow.
The General did not appear as summoned, and on 9 April
1963 the state court entered a judgment by default against
him for the value of the property. The Supreme Court of
the United States subsequently reversed the lower court's
judgment, because the state court lacked jurisdiction to

judge the legality of General Dow's actions.lo7 Although

106160 u.s. 158 (1879).
107 )

" Justice Field, speaking for the Supreme Court,
defined the issue as "whether an officer of the Army of
the United States is liable in a civil action in the local
tribunals for injuries resulting from acts ordered by him
in his military capacity, whilst in the sexvice of the
United States, in the enemy's country, upon an allegation
of the injured party that the acts were not justified by
the necessities of war." 1Id., at 163.
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only dicta, the Supreme Court did specify two policy
gfounds against subjecting servicemen on active duty
to service of state process: (1) the danger of hurt-
ing the efficiency of the armed forces by interfering
with a soldier’ performance of his official duties; and
(2) the inherent difficulties presented in obtaining
counsel and preparing defense to the civil suit.l08
The Supreme Court of Iowa acknowledged (dicta) that
imrmunity from process should be accorded to persons en=
gaged in the military service on grounds of public policy}09
However, the court believed the serviceman Conaway waived
*his objection to service in Minnesota when he failed to
appeal the judgment entered against him., Conaway was a
colonel in the United States Arny commanding a medical
regiment allocated to the State of Iowa, in which he was
a resident, On or akout 3 July 1927 he was ordered by

the War Departrent of the United States to take his troops

to Fort Snelling, Minnesota, for a training pericd of

losld., at 165, The Congress of the United States
put thesg and other public policy considerations into
statutorv law forty vears after Dow v, Johnson, in The
Scldiers! and Sailois' Civil Relief Act of 1918, Act
of March 8, 1918, ch. 20, §§ 100-604, 40 stat. 440-49,

109Northwestern Cas. & Sur. Co., v. Conaway, 210 Iowa
126, 230 N.W. 548 (1930),
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fifteen days. While at Fort Snelling Colonel Conaway was
served with summons notifying him of the commencement of
an action against him by the Northwestern Casualty and
Surety Company, in the state district court of Ramsey
County, Minnesota, In due time the defendant appeared
before the Minnesota court and filed a motion to guash
the summons, alleging that (1) servicé of the process was
effected on a military installation subject to the exclu-
sive jurisdiction of the United States; therefore, ser-
vice was not effected within the jurisdiction of the
state courts, and (2) his presence within Minnesota was
solely in performance of military duty, and while in

such capacity he was privileged from service of process
in the state., The motion to guash the summons was over-
ruled by the court, and judgnent was entered against himn,
Colonel Conaway did not appeal the judgment, nor did he
attack the court's ruling on the motion to quash the sum-
mons, Plaintiff then brought action upon the Minnesota
judgment in Iowa. "A lower court in Iowa entered judgment
against Conaway,and he appealed the decision to the State
Supreme Court, Tﬁe Supreme Court of lIowa affirmed, stat-
ing that while the state court in Minnesota may have com-
mitted error by not quaéhing the summons on grounds of

public policy, the court thereafter clearly had jurisdic-
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tion to decide the issue. If the !Minnesota court com-
mitted error in the ruling, then the defendant should
have attempted to correct the error on appeal or by other
appropriate proceedings in Iowa., In view of the defen-
dant's failure to so act, the Iowa Supreme Court felt it-
self bound to give "full faith and credit to a judgment,
rendered in a sister state, which is voidable only and

not void.“llO

As for service of process on the Federal

enclave, the court alluded to the statutory reservation

in Minnesota wherein the state had reserved the right to
serve civil and criminal process upon such territory.

Murrey v. Murreylllis the case most frequently cited

for the proposition that, as a matter of public policy,
members of the armed forces of the United States should
not be subject to civil process in a state where they
are not residents,while they are temporarily within such
state in the service of their country. Although the
Supremz Court of California did not in fact grant the
exenption, it stated: "As a matter of public policy,

_ it is undoubtedly true that during a time of war, or

1014, 230 n.w. 548, 549,

111516 cal. 707, 16 P.2d 741, cert. denied 289
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other national emergency, the exemption discussed in the
Filer case, supra., would be extended to those in the

military service.“112

tlurrey was a resident of Utah who
came to California for training as a reserve officer,
While in San Francisco he was served with summons and an
order to show cause in an action by his minor child to
compel his father to contribute support. The defendant
appeared specially and objected to the jurisdiction of
the court, alleging that he was exempt from service of
civil process. The lower court denied the motion to
guash the service and entered judgment. against the defen-
dant., The Supreme Court of California affirmed the low-
er court's action and prescribed the following criteria
for application of immunity for servicemen on grounds of
public policy: (1) the convenience of the U.,8, Govern-
ment .and the possible interference with the efficiency
of the Aaymy: (2) the convenience of the parties and the
nature of the action involved; and (3} the rights of the
state. The court-did not believe that the efficiency of
the Army would be impaired materially by subjecting re-
serve officers to service of process during peacetime in

any jurisdiction where they might be stationed temporar~

11214, at 743,
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ily. The court found that Murrey had volunteered for
active duty and would be released from active duty at

any time he so requested. Concerning the convenience

of the parties,the plaintiff was a destitute minor child
without funds to go to his father's state of residencer
(Utah) in order to force the father to contribute support
money. The State of California had a strong public pol-
icy requiring that parents support their children, which
the father had not done. By "balancing the equities"

in this case the California court properly took juris-
diction,

113
'

In Tulley v. Suprems Court a Federal court in Cal-

ifornia assumed jurisdiction after service of process

was effected upon a nonresident U, S, Army officer travel-
ing from Nebraska, through California, to the Philippine
Islands, The travel was being performed during a period
subseguent to 8 Septenmper 1939%, on which date the Presi-
dent of the United States had declared that a state of
national emergency existed. When LTC Tulley stopped in

. transit at Fort Mason,his divorced wife had service of

process effected in a civil action instituted to recover

1345 cal. app.2d 29, 113 P.2d 477 (lst Dist., Dist.
Ct. App. 1941).
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*

money allegedly due under a written contract for the
sﬁpport of the minor child of the parties, Here was a
situation where the Federal court could have applied
the criteria for exemption specified by the California
Supreme Court in Murrey, but it did not and denied the
defendant's request for a writ of prohibition attacking
the service. The court held that LTC Tulley was not
exempt from such service, stating that the Murrey court
intended relief by way of exemption from service only in
a situation where some other remedy did not exist. Since
Murrey the United States Congress had enacted the Sold-
iers' and Sailors' Civil Relief Act of 1940, and the
Supreme Court of California did not believe the courts
should, by judicial mandate, limit or expand policies
established by the legislature, the policy making organ
of governmant, The court made a clean break from the
dicta in past cases and,; in a well-reasoned opinion,
stated:
That statute contains the solemn

declaration of the Congress of [the]

United States as to what it believes

public policy requires, The Congress

has not deemzd it necessary, in the

public interest, to grant those in
Military service an absolute exemption
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from civil process. Certainly, if

Congress has considered the problem

and has determincd that the public

interest does not require that an

absolute freedom from civil process

be conferred on those in military

service, this court should not, and

cannot, determine that public policy

requires such an extremz protection.ll4

It appears that the courts will acknowledge, in dicta,

that under special circumstances servicemen should be ac-
corded immunity from serxrvice of state process, Because
very few reported cases have discussed this issue since
Tulley, one may ascsume that as long as servicemsn have
the benefits of the Soldiers' and Sailors! Civil Relief
Act of 1940, in only very unusual circumstances will a
serviceman be granted such immunity. In summary, there
are three basic principles in this area: (1) Federal and
state courts will create new "public policy" only when
confronted with a situation where the court bzlieves the
legislature, tho proper policy-making organ of governmant,
has failed to keep up with the needs of servicemen;
(2) the supremacy clause will protect all activities of
the Federal government from "undue interference” from

state action; and (3) courts are reluctant by nature of

the system to guash or to dismiss return cf process,for

11414, 113 p.24 477, 480,
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this "relief" accorded Gefcndant.will necessarily deprive
plaintiff of a judicial forum in which he may have his
controversy adjudicated,

Granted that a serviceman is not granted broad im-
rmunity from service of process, are there state statutory
provisions pertinent to the effect of service of state
process? The answer is that in almost every state juris-
diction, a judge advocate will find such provisions that
affect service of process on the soldier.

2, Statutory Privileges

From the first days of this Republic state legisla-
.tures have accorded various privileges to persons serv-
ing in the armed forces, state and Federal, regarding
service of process. In some instances complete immunity
from certain type "processes" such as arrest or attach-
ment of personal property for debts, have becn granted
during times of national emergency or war. In general,
legislation in this area may be divided into two cate-
gories: (1) that providing complete immunity from cer-~
tain type processes, éuch as civil arrest or attachment

of personal property for debts,llsand,(Z) that having an

115E.g., Pa, Stat. Ano, Tit, 51, § 1-842 (1954, Supp.
1967} provides that: "No civil process shall issuec or be
enforced against any officer or enlisted man of the Penn-
sylvania National Guard in the active service of this
Commonwealth or of the United States....”
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incidental effect on the service of process, such as
moratory statutes passed during a national emergency.
Moratory statutes normally do not exempt the individual
from service of process in the nature of notice or sum-
mons; the individual must submit a request to the court
for various types of statutory relief., Generally, the
type privileges afforded serviceman include (1) continu-
ing the case until such time as military duties permit
the defendant's presence in court; (2) continuing the
case until such time as. the defendant may properly pre-
pare his defense; (3) providing an opportunity to attack
judgments entered in default against an absent defendant;
(4} protecting against the termination of leases or fore-
closure of mortgages; and (5) granting immunity from
arrest, attachment, and execution.

Subparagraph 5bh{3) (b), AR 27-40 contewrplates that
both commanders and tneir judge advocates possess &
thorough knowledge of the law regarding service of pro-
cess from the forum state. In particular, in areas of
exclusive Federal jurisdiction not subject to the right
to serfe process, the following requirements are imposed:

(1) Commanders will determine whether the individual re-

quested to be served = wishes to accept service "volun-

tarily in accordance with the laws of . the State issuing
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the process,” and (2) Judge advocates will infoxrm the
individual of the legal effect of voluntary acceptance

of service, As pointed out earlier, pertinent publica-
tions of the Department of the Army do not contain in-
formation on state process law on a state-to-state basis.
While the current edition of Volume 5, Martindale-llubbell
Law Directory, does contain state-by-state statutory pro-
visions regarding service of process generally, there is
not a standard separate section on service on military
personnei. While the Department of Army could publish

a state-~by-state compilation of service of process stat-
utes,. the commander and judge advocate need more than
this information. One must know how a particular state
statute is interpreted and applied in a case involving
military personnel in Federal sexrvice. In chapter II it
was pointed out that states take several approaches in
applying substituted service provisions in cases involv-
ing serviceman, A review of statutes mitigating the
effect of service upon the serviceman and how these stat-
utes : have been applied by state courts, will further
illustfate the need- for more information available at

the installation level of Arny commanders,

Between the Revoluticnary War and the Civil War
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state statutes tended to offer the serviceman broad pro-
tection from civil suits. In view of the poor means of
communicatione and the low pay during duty in the arﬁed
forces, there was a great need for protection for the
serviceman absent from his deomicile, South Carolina
adopted a statute in 1794 that prohibited a civil officer
from executing any process on one obliged to beér arms.,
In 1822 Pennsylvania adopted a statute exempting militia-
men from execution or other process when called into
actual sérvice by the President or Governor.ll6 The
Pennsylvania Supreme Court subsequently limited applica-
.tion of its successor, the Act of 1861, to those militia-
men called into service to put down secession, stating
that to apply the Act of 1861 to peaceful military ser-
vice would render the act unconstitutional because of

the possible unreasonable dz=lay in enforcing obligations
against a military man. Before Texas was adnitted to the
Union, its legislature in 1836 adopted a statute exempting
soldiers and sailors from arrest, attachment, execution,

embargo, and sequestration in all civil cases; the act

116This statute was replaced subsequently by the Act
of April 18, 1861, P, L, 408, Pa, Stat. 2Ano. tit, 51,
§ 21 (repealed in 1927) [hereafter referred to as the Act
of 18¢61l]. '
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was re-enacted in 1843. During the Mexican War, Missouri
péssed an act suspending service of process "of any kind"
and continuing suits already instituted against volunteers
until after the serviceman had returned home,

Between the Civil War and World War I state enact-
ments affording servicemen relief from service of pro-
cess reached their greatest momentum, Missouri adopted
a statute prohibiting institution of a c¢ivil suit or
prosecution of the same against one in the military ser-
vice until 30 days after his discharge., States passing
statutes that in substance prohibited the issuance or
enforcement of civil process against those in the mili-
tary service until after their discharge or some fixed
period thereafter included Pennsylvania, Wisconsin,
Georgia, Illinois, and Iowa, Other states that enacted
statutes prohibiting enforcement of certain types of
writs or process included Florida, Alabama, Texas, and
North Carolina., EKentucky passed a statute closing the
courts as far as money judgments were concerned for a
period of séven monthé during the Civil War. 1In those
cases where the courts were uncertain as to the intended
scope of the statute, some courts expanded considerably
the meaning of the statute, For exawple, one Supreme

Court has held that the statutory exemption from "arrest"
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encompasses exemption from service of all process under

. . \ 117
certain circumstances,

In Land Title & Trust Company v. Rambo the Suprems

Court of Pennsylvania held that members of the state
national guard temporarily within the jurisdiction by
reason of military service must be exempt from the ser-
vice of civil process on grounds of public policy. Ram-
bo, an officer in the state national guard, had been

served with a writ of scire facias sur mortgage while

returniné with his troops from an annual encampment
through a county not his residence., The court did not
g.’ -discuss whether service under these circumstances "in-
terfercd" with the performance of his military duties
or precluded his obtaining counsel or preparing a de-
fense to the action. 1Instead, the court construed the
statutory provision theat: "No officer or enlisted man
{of the Pennsylvania ilational Guard] shall be arrested
on civil process, while going to, remaining at, or re-
turning from a place where he is ordered to attend for

election of officers or military duties"%lsas providing

117 and Title & Trust Co. v. Ranbo, 174 Pa. 566,
34 A, 207 (1896). -

llBA Pennsylvania statute now provides specifically
that members of the National Guard are exempt from arrest
on any warrant, except for treason or felony, and from
issuance or enforcement of civil process, while engaged
‘.' in active duty, Pa, Stat. Ano. tit, 5], §§ 1-841, 1-842
(1954, Supp. 1967;. '
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a broad protective shield for servicemen from service of
process.

It appears that,at present, most courts would not
construe a statutory immunity from "arrest" as encompass-
ing mere "service" of process; particulérly in view of
the scope of the Soldiers' and Sailors' Civil Relief Acts
of 1918 and 1940. A Federal Court in the District of

Columbja in,Carl v, Ferrell, also faced an interpretative

problem of language in a Federal statute that provided:
"No enliéted man shall, during his term of service, be
arrested on mesne process, or taken or discharged in
execution for any debt [incurred prior to entry on active

duty]. 119

Unlike the Supreme Court of Pennsylvania in

the Rambo case, this court reasoned that the term "arrest"
connoted a degree of physical restraint not involved in
mere service of summons in a civil suit, The court fur-
ther held that mere service or process had not consti-
tuted being "taken or charged in execution for any debt."

The passage of the Federal Soldiers'! and Sailors'

Civil Relief Act of 1918, with its broad moratory pro-

119Carl v. Ferrell, 109 F.24 351 (D.C, Cir.,), cert,
denied, 310 U.S. 636 (1940), See Federal statute eXenpt-
ing enlisted men from civil arrest for debts., Act of
August 10, 1956, ch. 1041, 70A Stat. 213, subsequently
enacted as 10 U,5,C, § 3690 (1964) (repealed in 1968).
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visions, terminated the obvious need that the state mora-

téry statutes fulfilled, Many state statutes dealing

with service of process on servicemen also began to be

attacked in the courts as inconsistent with the new Fed-

eral legislation on the subject, At the time of World

War 1, for example, Wisconsin had adopted a statute mak-

ing all those in the military service "exempt from all

¢ivil process." This statute was held in conflict with

the Sold;ers and Sailord Civil Relief Act of 1918, thus

unconstitutional.120 On the other hand, Oregon adopted

a statute prohibiting mortgags foreclosures against one

in the military service until 60 days after the expira-

tion of his service, This statute was subseguently held

to grant a privilege in addition to, and not in conflict

with, the Soldiers' and Sailors' Civil Relief Act of 1918.121
After the Soldiers' and Sailors' Civil Relief Act

of 1918 was repealcd, the servicemsn locked once more to

state statutes for relief fromxservice of state process,

With the start of World War II Congress again recognized

the need for relief in this area and passed the Soldiers'

and Sailors* Civil Relief Act of 1940, This time, however,

120konkel v. state, 168 Wis. 335, 170.N.W. 715 (1919).

121Pierard v. Hoch, 97 Ore. 494, 191 P, 328 (1920}.
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the provisions in the Civil Relief Act were expanded
considerably and were not repealed at the termination
of hostilities, At present, this Act providez many

forms of relief for the serviceman in addition to those

state statutes still in force. It now appears appropri-
ate to review how Federal law has affected the service-
man's status in state courts.

C. Effect of Federal Law

l. The Supremacy Clause

Article VI of the U, S. Constitution provides that
the Constitution and laws of the United States "shall be
. the supreme law of the land," At an early date the Suprene
Court of the United States held that activities and instru-
mentalities of the United States are immune from state
regulation, and the Federal immunity doctrine envelopes
the entire range of rederal activity.122
~ Because a court can issue writs only in those cases
wnere it has jurisdiction, a few gencral rules will suf-

fice regarding service of process against Federal em-

122 1culloch v. Maryland, 17 U.S. 316 (1819).

Compare Department of Employment v, United States, 385
U.S. 355 (1966) (Red Cross is Federal instrumentality for
purposes of immunity from state taxation) with United
States v. Boyd, 378 U.S. 39 (1964) (cost-plts~fixed-fee
contractor not Federal instrumentality for ‘purposes of
state taxation).
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ployees, Government immunity from state writs, such as
specific performance or an injunction, may not be avoided
by naming any officer of the government as defendant;
where the Federal government has not waived its sovereign
immunity from "relief" of this nature, the state action

may not be maintained.123

Similarly, an action against
employees of the National Park Service for injunctive
relief of removal of obstructions erected across a road
on Federal lands was in substance an action against the
United States; because the Federal government was an es-
sential party to the action and had not waived immunity,

no action was possible.lz4

A suit may be maintained
against a Federal employee under the following conditions:
{1) The Federal authority or employee is acting in excess

of statutory authority or the acts transgressed a consti-

tutional limitation, for then the authority or person

123United States ex. EEE,Brookfield Construction Co,
v, Stewart, 234 F, Supp. 94 (D.D.C.), gff’g 339 F,2d 753
(D.C. Cir, 1964) (wandamnus action to compel architect

of Capitol to award construction contract).

124Switzerland Co. v, Udall, 337 F,2d 56 {(4th Cir.);
" cert. denied. 380 U.S. 914 (1964). See also New Mexico

v. bBacker, 199 F,2d 426 (10th Cir. 1952) (action against
employees of Federal Bureau of Reclamation, with Secretary
of Interior indispensable party).
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ceases to represent the Federal government; (2) the statute
or order conferring power on the officer to act in the
sovereign's name is unconstitutional or otherwise invalid;
or (3) the Federal Congress has waived Federal immunity in
the area = for example, the Federal Tort Claims Act, How-
ever, Federal and state courts are reluctant to find that

a Federal employee has acted outside bf the scope of his
office, particularly where his authority permits a series

125

of discretionary acts. Consider, for example, several

cases involving acts committed by a Post Commander in his

control of a military installation,

126

In Brittain v, Reid, the defendant had sold his

taxi cab business to the plaintiff, promising that he would
not operate another taxi ceb business within a fifty-mile

radius of Augusta, Georgia, for twenty-five years, Soon

lst.g., Jones v, Freeran, 270 F, Supp. 989 (W.D,

Ark. 1967} aff'd 400 F.2d 383 (8th Cir. 1968) (Secretary
of AgricultUre nas discretionary authority to preclude
privately owned animals from National Forest, under
remedies landowner has at common law).

126147 s.E.2d 903 (Ga. 1965).
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thereafter, the defendant and his wife received permission
from the Commanding General, Fort Gordon, Ceorgia, to op-
erate a taxi cab business on the military installatién.
Fort Gordon is subject to exclusive Federal jurisdiction
and is located very near to Augusta, Georgia., Plaintiff
sought an injunction in a state court to stop the defen-
dant's operation of a taxi cab business on the military
installation and between the installation and Augusta,
The Court granted the reguested injunction insofar as de-
fendant's conduct off the installation was concerned, but
it refused to refrain defendant from such operation on
the Federal enclave itself. An appeal was made. The
Supreme Court of Georgia affirmed the lower court's judg-

ment, citing Fort Leavenworth R,R. v, Lowe127for the prop-

osition that a state does not have any power (jurisdiction}
to intervene in the manner in which the Federal government
was using the land, A Federal court reachad a similar

. . 128 .
conclusicon in Harper v, Jones, The Commanding General,

Fort Sill, Oklahoma, had declared the plaintiff's business

127114 U.5. 525 (1885)., The Supremz Court of the
United States determined that land ownership by the Fed-
eral governmant, being of an essentially public character,
is entitled to the privileges and immunities accorded
other Federal activities. Id., at 539,

128195 r,2d4 705 (l0th Cir.), cert. denied 344 U.S.
821 (1952).
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premises "off limits" for all his military personnel.

The plaintiff, Jones, and another were selling automo-
biles to the general public and to servicemen. The plain-
tiff requested that a Federal district court enjoin en-
forcement of the General's order and rescind the order
itself, The court granted the requested injunction, but
the 10th Circuit Court of Appeals reversed its judgment
and ordered the complaint dismissed, The Court accepted
two basic premices: (1) if a Federal officer does or
attempts to do acts which are in excess of his authority
or under authority not validly conferred, equity has the
jurisdiction to restrain him; and (2) where a Faederal
officer acts within the limits of his legal power and
authority and exercises a function legally delegated to
him, an action to restrain hiﬁ cannot be maintained with-
out impleading the sovereign, even.though there 1s a claim
of error in the exercise of that power of an abuse of dis-
cretion, 1In this case the Circuit Court believed that

the Commanding General had the authority, delegated from
the President of the United States, to declare deﬁendant's_
premises "off limits" for the health and welfare of his
troops,

From the discussion above, one can see that the
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supremacy clause in the Federal Constitution provides sub-
stantial protection tc Federal employvees from the effects
of state process. However, Congress has enacted a number
of statutes that have a significant effect on the juris-
diction of state courts in cases involving military per-
sonnel.

2. Federal Legislation

There are three general types of Federal legislation
that significantly expand (or limit, as the case may be)
areas of state jurisdiction - hence the court's authority
to issue process and to effect service,

The first category of Federal legislation confers
additional jurisdictional powers upon states, in that
the statutes adopt or extend the application of state law
upon military installations subject to Federal exclusive

29

. ot e 1 .
or partial jurisdiction. For example, state courts

129The Federal governnent holds land under four

distinct types of legislative jurisdiction: exclusive,
concurrent, partial, and proprietorial rights only. The
term "legislative jurisdiction", when used in connection
with land areas, means the authority to enact general,
_municipal legislation applying within that land area.
This authority should be contrasted with other legisla-
tive authority of the Congress, which is dependent not
upon area but upon subject matter and purpose, and which
must be predicated upon some specific grant in the Con-
stitution. AR 405-20, 4 2.
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have jurisdiction to adjudicate controversies arising from
acts that take place on a Federal enclave when such con-
duct constitutes a violation of state wrongful death and
injury lawslBO and the rights of parties to an action
arising from death or injuries occurring in such place

are governed by the laws of the state within whose boun-~

131

daries the enclave is located. The language in the

Federal statute has been held to mean "existing state

law" as declared from time to time by the state.l32 An-
other example is the statute permitting the application

of state income taxes upon Federal enclaves, the so-called
Buck Act.133 In these situations where Congress has de-

clared that the state courts shall have jurisdiction to

130599 Kitchens v, bDuffield, 83 Ohio App. 41, 76
N,E.2d 101 (1947), aff'd 149 Ohio St. 500, 79 N.E,2d
906 (1948) (Ohio law applicable in state court action
brought to recover for injuriecs sustained in automcbile
collision with Army truck on military installation).

1316 y.s.c. § 457 (1964). E.q., Watsen v. United

976 (1965) (Ga. law applied in action against U,S. based
upon alleged malpractice of doctor in out-patient clinic
of the U,S, Public Health Service Hospital in Savannah,
Ga.).
132 .

Capetola v, Barclay-White Co,.,, 48 F. Supp. 797
(E.D, Pa,) aff'd 139 F.2d 556 (3rd Cir.), cert, denied
321 U.s. 799 (1943),

133

4 U,5.C, § 105 (1964).
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adjudicate controversies, and a state has not reserved
the right to serve its process upon a Federal enclave
located within its borders, can one say that the Federal
government still possesses the right to "refuse" service
of state process? Isn't a commander frustrating the in-
tent of Congress when he refuses, for example, to allow
state authorities to effect service of a writ {arising
out of a state wrongful death statute) on the Federal
enclave? Of course the military commander is concerned
about possible vicolations of the Posse Comitatus Act and
the need for contfol over the installation,'bﬁt the case

of Application of ThompsonlB4 may signify a new trend in

Federal- state cooperation in regard to service of process.
The Federal court in this case appears to adopt the
rationale of the United States Supreme Court in United

rr— i - —

States v, Kirby,l35 because both courts balance the tem-

orary "public inconvenience" against society's . need for
Y

: L

134157 r. supp. 93 (E.D. Pa. 1957), afi'd United

States ex, rel.,Thompson v. Lennox, 258 F,2d 320 (3rd Cir.
1958), cert denied 358 U,S, 931 (1959), rehearing denied
359 U.s, 921 (1959),

135

74 U,s. 482 (1868),
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an orderly system of justice., Unlike Kirby, where a Fed-
eral mail carrier was arrested on a state warrant for
murder, a city court in Philadelphia issued a writ of

capias id respondedum against Thompson, a civilian em-

ployee at the Philadelphia Naval shipyard, for his fail-
ure to pay local taxes imposed by the city under the pro-
visions of the Buck Act. Thompson was not a resident of
the city of Philadelphia, but of New Jersey. He came to
work every day on a ferry boat that travelled between

New Jersey and the Philadelphia Naval Shipyard, an area
under Federal exclusive jurisdiction sabject only to the
state's right to execute civil and c¢riminal process there-
in. The writ amounted to a permissive arrest on civil
process for fines or penalties and authorized the defen-
dant's confinement pending his filing reasonable bail

for appearance in court. Acting pursuant to the writ,

the deputy sheriff seized custody of Thompson at the ship-
yard; Thompson then petitioned a Federal court for a writ
of habeas corpus. The court refused to grant the writ,

- stating that the petitioner had not exhausted the remedies
available in state courts and that it would not exercise
its discretionary right to issue the writ. The court
reasoned that the situs of the petitioner'é failure to

pay city taxes was not at the naval shipyard, but at the
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City Hall Annex where he was required to pay the tax,

The court found no unreasonable interference with
Federal activities in this case, but it pointed out that:
"If the City should attempt to serve 100 such writs at
the same time at the shipyard without working in cocopera-
tion with the Federal officials in charge, there might
be such an interference with Federal activities as to re-

"136The court reasoned

guire action by a Federal court.
that "application" of local tax laws included "enforce-
ment"., Again, the ultimate decision is how much "in-
terference" would the state's executive (enforcement)

or judicial (effect legal rights) acts have upon the
performance of Federal activities on military installa-
tion, Although it is clear that mere service of process
affording notice of judicial proceedings would not un-
reasonably interfere with Federal governmantal operations,
means adopted for securing obedience to the court, such
as arrest and attachnznt of the defendant, injunction,

sequestration of property, are not as settled as the

Thompson case suggests,

136Application of Thompson, 157 F. Supp. 93, 100
{E.D, Pa. 1957), The Federal and state authorities used
this as a "tesl” case, and Thompson was detained only
briefly until he had retained counsel and posted nominal
bail, )
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The second category of Federal legislation in effect
amounts to a taking away of jurisdiction from the state
courts, Some statutes, such as the Federal Tort Claims
Act, affects original process, in that the c¢laimant must
attempt to settle his claim administratively before he
seeks judicial relief, Other statutes provide that where
the defendant so requests, the case will be removed from
a state court to a Federal court, Examples of Federal
legislation of this type are the right of any member of
the Armed Forces to a trial before a Federal court, rather
than a state court, for a criminal charge or civii claim
against him "on account cof an act done under color of his
office or status:"137 A Federal employee may also request
the removal of an action against him arising out of the
use of governwment property on an installaticn or the
operation of a government motor vehicle, In those in-
stances where the Federal employee has requested reroval,
the state court is very limited in the further exercise

of jurisdiction in the case,

13738 y.s.c. § 1442a (1964) (Removal for act done
under color of office). Note that the jurisdiction of
Federal cquestions arising under sections of Chapter 85,
28 U,8.C., with the exception of §§ 1332 (diversity of
citizenship) and § 1331 (federal question) -is not de-
pendent upon-the amount in controversy or diversity of
citizenship.
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The third type of Federal legislation affecting state
process amounts to a broad moratory statute - for example,
the Federal Soldiers' and Sailors' Civil Relief Act of 1940,
The protection and benefits provided by this Act apply in
connection with civil court actions and certain financial
obligations of all members of the Armed Forces on active
duty. Among the privileges conferred by the Act are:

(1) protection from default judgment in a civil lawsuit
in any court unless a specific procedure afforded absent

. . 138
service memnbers is followed;

(2) opportunity to re-
guest a court to stay the proceedings at any stage of a
lawsuit, thus stopping or delaying to a later date the

proceedings of the suit;l39

and (3) right to reguest that
any judgment secured against absent servicemen be set
aside within a ninety day period following termination of

his active duty status.l40

Wide coverage as this Act
provides, the serviceman is not given as broad an exemp-
tion from civil process, such as arrest, as he is under

various state statutes. As stated in Tulley v, Supreme

P

13850 u.s5.C. App. § 520(1) (1964).

13950 u.s.c. App. § 521 (1964).

1405, U.S.C. Arp. § 520(4) (1964).
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Court: the Soldiers! and Sailors' Civil Relief Act
"contains the solemn declaration of the Congress of United
States as to what it believes public policy requires, The
Congress has not deemed it necessary, in the public inter-
est, to grant those in military service an absolute exemp-
tion from civil process."141 Inasmuch as the Congress

is given power under the U,S, Constitution to regqgulate

the armed services, this Act amounts to the "supreme law
of the land" under provisions of Article Vi, U.S. Consti-
tution. While a state may enact legislation conferring
additional benefits upon servicemen, it may not delimit
those benefits Congress has prescribed for all Federal

and state courts in the United States.

141113 p,2a 477, at 480,
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CHAPTER IV
SERVICE QF PROCESS ON MILITARY INSTALLATIONS

The jurisdictional status of a military installation
is very important for purposes of service of process,
Recalling the analysis in chapter II, one saw that the
ingredients for a proper exercise of jurisdiction by a
state court were a jurisdictional basis and service of
process. Both of these elements are prescribed by state
statute, The method of service that may be utilized under
state law depends ﬁpon such operative [acts prescribed by
statute., Very few of these statutes contemplate a situa-
tion where a Federal enclave, subject to the right of the
state authorities to effect service of state process thereon,
is located within the state, Is the installation considered
"within the state" for purposes ofrsubstituted service on
residents or nonresidents motorists? Are tortious acts
conmitted on the installation considered as "acts committed
within the state" for purposes of state actions in state
courts?

A review of pertinent cases and statutes affecting
the jurisdictional status of military installations will
provide the basis for informal opinions regarding these
questions, éo arrive at a legal copinion regarding a

state's right to etfect service of nrocess on a particular
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installation, however, one must have inforﬁation concern-
ing four matters: (1) what is the jurisdictional status

of the particular installation and, if the state authori-.
ties have reserved rights over the installation, what are
those rights; (2) what is the jurisdictional basis upon
which the court issued process, and what is the nature

of the process; (3) what methods of service are authorized
under the law of the forum state for the jurisdiction
basis alleged and this defendant; and (4) what are current
Army policies, to include those of the Post Commander,
regarding service of process on the military installation.
The purpose of this chapter is to provide some background

and guidance on these matters.

A. Federal Acquisition of Jurisdicticn

There are several méthods by whichlthe Federal gov-
ernment acquires jurisdiction over geographical areas in
the United States. When a particular territory is admitted
to the Federal Union as a state, the Federal Enabling Act
may provide that the Federal government reserves to itself

jurisdiction over a specified area within the territory.142

l421n a general sense, the Federal government has
legislative power over all territorial areas under the
‘Federal Constitution, art. IV, § 3, cl. 2, whether the
land is on or off Federal installations and whether
under public or private ownership. Territorial govern-
ments are regarded as representatives of the Federal
government, exercising delegated power therefrom.
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In the absence of such a reservation of jufisdiction,any
Federally-owned territory comes into the Federal\Union
subject to the legislative jurisdiction of the State
within whose geographical limits it is located.t?? 1f
the United States possesses or subsequently obtains legal
ownership of a particular tract of land therein, it exer-
cises over the land only those righté of an ordinary pro-
prietor; state law applies throughout the Federally-owned
land or installation to the extent such law does not in-
terfere materially with the performance of a Federal func-
tion.144

The earliest recognized method by which the United
States might acquire legislative jurisdiction from a state
consisted of purchase by the Governmant of real property
with the consent of the étate in which the land was located,.

This methed is the only method expressly provided for by

the Constitution., The method is described-as follows:

143Fort Leavenworth R, R, v. Lowe, 114 U.S. 525

(1885); Olsen v. McPartlin, 105 F. Supp. 561 (D. Minn.
1952).
144

Fort Leavenworth R, R, v, Lowe, 114 U.S8., 525
{1885). As discussed subsequently, Army authorities
need to maintain control over conduct and security on
a military installation; however, such control is free
from undue interference from state activities under
the supremacy clause, and there is no need to construe
"state reservations of rights" in the narrow sense for
purposes of maintaining control.
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The Congress shall have power ... To exer-
cise exclusive legislation in all cases what-
soever, over such district {(not exceeding ten
miles square) as may, by cesson of particular
states and the acceptance of Congress, become
the seat of the Government of the United States,
and to exercise like authority over all peaces
purchased by the consent of the legislature of
the State in which the same shall be, for the
erection of forts, magazines, arsenalsi gock-
yards, and other needful buildings.... 4

In two early decisions the Supreme Court of the United

States held that the term "exclusive legislation" was

synonymous with "exclusive jurisdiction“;146 and while

the United States could acquire land without the consent
of the State, the Federal government did noc obtain

legislative jurisdiction in the absence of such consent.147

The early view was that "purchase with consent of
the State" was the only method for transfer of jurisdiction;
and unless the consent of the State was given, no transfer
of jurisdiction could take place. What if a State "con-
sented! to purchase of a particular tract of land by the
Federal government, but attempted to save unto itself the

exercise of government functions over the land? These

145U. S. CONST. art. I, § 8, cl. 17 (emphasis
supplied).
146U

nited States v. Bevans, 16 U.S. 336 (1818).

. 147United States v. Hopkins, 26 Fed. €as. 371
(No. 15, 387a)(D. Ga. 1819).
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"reservations” were held inconsistent with what the early
courts believed was required under the Constitution; hence
the State had not in law given its consent to the Federal
purchase.

In United States v. Cornell148 a Federal court found

Cornell guilty of murdering another soldier, named Kane,
at Fort Adams, Newport Harbor, Rhode‘Island, on 4 July
1819. The defendant appealed the conviction to the Supreme
Court of the United States, alleging that the Federal
government lacked exclusive jurisdiction over Fort Adams;
in the “act of consent” to the purchase by the Federal
government the legislature of Rhode Island added a proviso
that all civil and criminal process issued under the
authority of the state, or any officer thereof, may be
executed on the lands so ceded in the same way and manner
as if such lands had not been ceded. The Supreme Court
determined that the Federal government possessed exclusive

jurisdiction for two reasons: (1} the State of Rhode

148,¢ red. Cas. 646 (No. 14,867) (C.C.R.I. 1819).

In 1790 Congress provided for the punishment of murder,
larceny, and certain other crimes committed on exclusive
jurisdiction areas. Act of April 30, 1790, ch., 9, 1
Stat. 112. Cornell's conviction was based upon a viola-
tion of this statute. Congress provided more extensive
criminal law coverage by enactment of the first
"Assimilative Crimes Act" of 1825, which adopted the
criminal law of the surrounding state as Federal law.
Act of March 3, 1825, ch. 65, 4 Stat. 115.
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Island intended only to prevent those lands from becoming
a sanctuary for fugitives from justice, for there was no
language from which the Suprema Court could infer that
the State intended to have the right to punish offenders
for acts done within the ceded lands; and (2) the court
saw nothing incompatiblé with the exclusive sovereignity
or jurisdiction of one state (here, the Federal govern-
ment) that it should permit another state (Rhode Island)
to execute its process within its territory.

In 1885 the Supreme Court of the United States de-

cided Fort Leavenworth R.R. v. Lowe,149 another landmark

and focal point in the historical development of the law
relating to the division of legislative jurisdicfion be-
tween the Federal and state governments. The land on
which the Fort Leavenworth Reservation is located was

part of -the Louisiana Purchase; the Reservation had besen
usezd for military purposes by the United St;tes for many
years before the State of Kansas was admitted into the
Federal Union in 1861, At the time of admission Congress
failed to reserve Federal jurisdiction over the land where
the Reservation was located. 1In 1875 the State legisla-

ture ceded to the United States "exclusive jurisdiction”

149114 u.s. 525 (1885).
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over the territory within the Reservation, ;aving however,
the right to serve criminal and civil process and the
right to tax railroad property therein. The plaintiff
was the corporate—~owner of a railway located on the
Reservation and, in 1880, he was assessed by a Board of
State Tax Assessors for the property. The company paid
the tax of $394.40 under protest and sued to recover

back the money thus paid., He alleged that the property
being entirely within the Reservation, was exempt from
assessment and taxation by the state. The state entered
judgment for the defendant., The plaintiff appealed the
judgment, through the Kansas Supreme Court, to the United
States Supreme Court. The Supreme Court held fof the
first time that the U, S. Government could{acquire juris-
diction over the area by cession from a state, in addition
to the Constitutional method involving Federal purchase
with the consent of a state. The State act of cession

by Kansas and the limitations contained therein, having
been accepted by the United States, were valid and en-
forceable insofar.as they are consistent wifh the ef-
fective use of the property for the military purpose in-
tended.

As a result of the Leavenworth decisién, many states

passed laws ceding jurisdiction to the United States, of-

ten in combination with "consent" statutes already on

-1l1l6~



their books. The significance of cession as a means of
transferring jurisdiction is that the method is not sub-
ject to the Constitutionél restraints inherent in the
method involving purchase with the consent of the State.
It is not essential that the land be "purchased," nor

is it necessary that it be intended for one of the uses
specified in the Constitution.

15

In James v, Dravo Contracting Company 0the United

States Supreme Court sustained the validity of a reserva-
tion made by the State of West Virginia, in a “consent
statute", where the State reserved the right to levy a
gross sales tax with respect to work done on the ceded
lands. The Supreme Court saw no expressed prohibition

in the Federal Constitution against State action to re-
tain certain governmental-privileges over ceded areas,

so long as the state reservation dozs not "operate to
deprive the United States of the enjoyment of the prop-
wl51

erty for the purposes for which it was acquired, ...

In Howard v, Commissionerslszthe Supreme Court was

confronted with the issue whether a Federal enclave ceased

150345 y.s. 134 (1937).

15114,, at 148-49,

152344 u.s. 624 (1953).
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to be A part of the Commonwealth of Kentucky when the
United States acquired exclusive jurisdiction over the
territory. A Naval Ordinance Plant was located on the
enclave in question. The Secretary of the Navy on be-
half of the United States accepted in 1941 exclusive
jurisdiction over the area. By ordinances enacted in
1947 and 1950 the City of Louisville annexed certain
territory, including the Ordnance Plant tract., After
the annexation, the city started to collect from enmploy-
ees of the plant a license.tax for the privilege of
working in the city, under the provisions of the Buck Act,
The plaintiffs, employees of the Ordnance Plant, sued in
the state courts.for a declaratory judgment that‘they
were not subject to the tax. Judgment was entered against
them, and they appealed to the Supreme Court of the United
States.-

The Supreme Court affirmied the judgmegt, holding
that the property upeon which the Ordnance Plant is lo-
cated did not cease to be a part of Kentucky when the
Federal government obtained exclusive jurisdiction over

the area. The Supreme Court stated that:
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A change of municipal boundaries did
not interfere ,.. with the jurisdiction
of the United States within the area
or with its use or disposition of the
property. The fiction of a state within
a state can have no validity to prevent
the state from exercising its power over
the Federal area within its boundaries
so long as there is no interference with
the jurisdiction asserted by the Federal
Government,153

So far as application of the Buck Act was concerned, the
Supreme Court saw that this statute only modified Federal
exclusive jurisdiction over the area., The city of Louis-
ville had the authority to levy its tax withiﬁ the boun-

daries of the Ordnance Plant. One might recall that in

Application of Thompson, the court determined the . right

to apply tax laws included the right to enforce them,
Even though the Supreme Court held that a Federal
enclave is within the state for "runicipal annexation”
purposqé, do state courts have jurisdiciton over actions
arising from tortiocus acts committed on such territory?

In 1952, one year before Howard v, Commissioners, a Fed-

eral District Court in Minnesota held that the Federal
government possessed exclusive jurisdiction over a civil

cause of action arising from an automobile collision on

15314., at 627. Accord, Bank v. Bank, 361 F.2d
276 (6th Cir, 1966) (Kentucky state banking law);
Arapajolu v. McMenamin, 113 Cal. App. 2d 824, 249 p,2d
318 (1952) {veoting right); Beagle v. Motor Vehicle
Accident Indem. Corp., 274 N.Y.S.2d 60 (Sup. Ct. 1966)
(state automobile liability insurance poliicy),
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Fort Snelling Military Reservation, a Federal enclave.154

Because the State of Minnescota had not specifically re-
tained any jurisdiction over civil causes of action aris-.
ing on the installation, the court assumed jurisdiction

to adjudicate the case. 1In cases of this nature a Federal
court has two separate jurisdictional bases upon which

it may adjudicate the controversy: (1) 16 U.S.C. § 457
(1964) which provides for the application of state wrong~
ful death and injury laws on Federal enclaves - using
current state liability laws as Federal law, and (2) the
"McGlinn Doctrine} which permits those state laws in ef-
fect at the time of cession of state jurisdiction to re-

155

main in effect as Federal law. The Olsen v. HcPartlin

case appears to be the minority view; however, and there
appears to be substantial case authority for the proposi-
tion that civil causes of actions arising on a Federal

enclave may be handled in either a Federal or state judi-

154Olsen v, McPartlin, 105 F., Supp. 561 {(D. Minn.
.1952) .

lSSThe so—-called "McGlinn Doctrine®™ came from
Chicago, Rock Is, & Pac., R. R. v, McGlinn, 114 U,S.
542 (1885}, and has been expanded in Stewart v. Sadrakula,
309 U,s, 94 (1940) and Stokes v, Adair, 265 F.2d 662
(4th Cir,), cert. denied 361 U,S, 816 (1959),.
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cial forum.156

In chapter II the operative facts which are required
to authorize a particular method of service were discussed.
An example was given wherein a plaintiff in a New York
case could not use the state's substituted service provi-
sions because the soldier-defendant maintained his "usual
place of abode" outside of the state, This issue arises
again concerning residence on a Federal enclave - are such
residents considered nonresidents of the state within
which the installation is located? If these inhabitants
of the installation were considered residents of the state

for service of process purposes, then Milliken v. Meyer

would permit the state to use many methods of service
other than personal within the state‘(assuming that the
state court had a jurisdictional basis upon which it could
assert in personam jurisdiction). If these inhabitants

were considered nonresidents for service of process pur-

poses, one must look to state law to see the authorized

156See Ohio River Contract Co. v. Gordon, 244 U.S.

68 (1917); Kitchens v, Duffield, 83 Ohio App. 41, 76
N.E.2d 101, aff'd 149 Ohio St, 500, 79 N.E.2d 906 (1948).
Shepard's Federal Reporter Citators indicate that no
cases have cited Olsen v. McPartlin., 1In Stokes v, Adair,
265 F.2d 662 (4th Cir.), cert, denied 361 U.S, 816 (1959)
the court termed the cause of action transitory; and
whenever a court obtained personal jurisdiction over the
defendant, the case could be adjudicated,
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jurisdictional base and method of service which will per-
mit the state court to adjudicate the controversy.

Remember, in a specific situation the criteria for
assertion of jurisdiction and the method of service
authorized is not found so much in the Supreme Court
cases on "due process"; in every case one must look to
state law,

157

In Brennan v, Shipe Mrs. Ship was operating her

motor vehicle on the New Cumberland General Depot, lo-
cated in Pennsylvania and subject to Federal exclusive
jurisdiction, when the vehicle struck and injured the
plaintiff Brennan. Before service of process was made
upon defendant, éhe and her husband moved to Flofida,
changing their state of residence from Pennsylvania to
Florida, Pursuant to the Pennsylvania Nonresident Mo-
torist Act, the plaintiff effected service upon the
Secretéry of the Commonwealth as the statugory agent of
defendant to accapt service of process. The lower state
court rejected defendant's contention that substitute
service under these circumstances was unconstitutional,
The Supreme Court of Pennsylvania affirmed the judgment,

holding that the method of service authorized under this

157199 a.2d 467 (Pa. 1964).
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statute could be used in this case. The state Suprene
Court saw that the Federal statute on personal injuries
and wrongful death on Federal enclaves provided that

the laws of the state within which the Federal enclave
is located shall govern the rights of the parties, The
state laws of Pennsylvania iﬁcluded a Nonresident Motor-
ist Act, which by its own terms covers all actions

+

brought for injuries sustained "within the Commonwealth”.
The court believed that the Nonresident Motorist Act
was intended to provide jurisdiction and substitute ser-
vice for any vehicular collison involving.nonresidents
within the geographic boundaries of Pennsylvania, to in=-
clude that land ceded to the Federal government,

The Brennan case is an interest%ng examnple, where
a court held that state p?ocedural law as changed from
time to time would apply to a Federal enclave. This
subject will be discussad subscquently under the topic
of State Regervation of the Right to Serve Process.

B, Federal Policies Regarding Jurisdiction

For a number of years the Federal government be-
lieved the government needed exclusive jurisdiction over
those lands which it owned. Because the Federal govern-

ment did not reserve jurisdiction over many military in-
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stallations and other Federally owned lands upon admission
of the territories in which the areas were located, large

parcels of Federally cowned land came into the Federal Union

subject to state legislative jurisdiction.l58

In 1828, Congress sought to achieve uniformity in
Federal jurisdiction over areas owned by the United States
by authorizing the President to obtain exclusive jurisdic-
tion over such areas where the United States did not possess

exclusive jurisdiction and to obtain exclusive jurisdiction

over future purchases.159 In 1841, Congress enacted leg-

islation requiring "consent" by a state and approval of
title by the Attorney General as conditions precedent for

the expenditure of Federal nonies for the erection of

160

structures on the land. Until the amendment of this

statute in 1940, the Attorneys General of the United States

consistently believed that the consent reguired by Clause

— S

158A survey conducted in 13957 revealed that the

United States did not exercise any type of legislative
jurisdiction over about 95% of the land that it owned.
General Services Administration, Inventory Report on
Jurisdictional Status of Federal Areas Within the States
as of June 30, 1957, at p. 11 (10 Nov. 1959),

159This provision was subsequently codified as R.S.
§ 1838 (1875) and now enacted as 4 U,5.C. § 103 (1964).

160

40 U.S.C. § 255 (1964).
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17 (to transfer exclusive jurisdiction to t%e United
States) was essential in order to permit expenditure

of funds on the land.l61 For a long while the states
were very willing to transfer such jurisdiction,because
Federal activity and construction funds were a strong
stimulus to their development., As the states became
more populated and sure of themselves, they began to
want to assert more political control over these Fed-
eral territories located within their geographic bor-
ders,

As discussed previously,the respective states
started to attach more and more "conditions" upon their
grants of legislative jurisdiction to the Federal gov-
ernment., . These conditions were the right for the state
government to exercise a éarticular governnental func-
tion over the ceded land, whether that authority be
exercised by its judicial, legislative, or ‘executive
organ., One of the first "conditions" to be recognized
was the right to serve criminal and civil process within
the territory "as if ﬁhe territory had not been'Ceded."
The Supreme Court had called this "condition" permissive
and not a reservation of jurisdiction,because Clause 17

had worked an ipso facto transfer of exclusive jurisdic-

16139 ops. Att'y Gen. 285, 291 (1939); 8 Ops.

Att'y Gen., 418 (1857},
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162

tion to the Federal government, From that date (1819)

courts sought to preserve Federal exclusive jurisdiction

in situations where states have used language such as

"concurrent jurisdiction to serve process:&63 "right to

164

execute criminal and civil process, and "jurisdiction

P . 165
to serve and execute criminal and civil process.,”

In
most cases all such language failed to deprive the Feder-
al government of "exclusive jurisdiction”.

Once the state had ceded exclusive Jjurisdiction to
the Federal government, it was forever bound by the terms
of its grant unless the Federal government elected to ret-
rocede jurisdiction or otherwise permit the application

of state law on Ehe enclave.166

162United States v. Cornell, 25 Fed, Cas, 646 {No.
14,867) (C.C.R.I, 1B19),.

163Mater v. Holley, 200 F,2d 123 (5th Cir., 1952),
Cases of this nature - that is, where a court has said
the Federal governmant possesses exclusive jurisdiction,
are often used erroneocusly as source material on restric-
tions on the scope of a state's right to serve process.
A state's right to execute vis a vis to serve process
does not depend upon the lack K of exclusive jurl diction
in the Federal government,

164Lasher v. State, 30 Tex. Ct., App. 387, 17 S.W,.
1064 (1891),.

165pogers v. Squier, 157 F.2d 948 (9th Cir. 1946).

166Yellow Cab Transit v, Johnson, 48 f Supp. 594

(D, Okla.), aff'd 137 F.2d 274 (10th Cir.), aff'd 321
U, S. 383 (193 V.
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The Federal government began to enact a series of statutes
that extended the applicaticn of state laws as such upon
exclusive and partial jurisdiction areas, such as state
income taxes and state worksman's compensation laws.,
Enabling statutes of this type are permissive in nature,
however] they provide often that such grant of authority
is not to be construed as depriving the Federal government
of exclusive jurisdiction.167

The .current trend is towards the granting of more
state legislative authority over all Federal enclaves
located within its geographic boundaries. The principle

of accommodation, as expressed by the Supreme Court in

Fort Leavenworth R.,R. v. Lowe, is bringing the two govern-

ments closer together in this area. "While there is no
general statutory authority for the cession of legislative
jurisdiction to the states, there are three methods by
which it may be given up: (1) cession by the Federal
government to the state; (2) an unrestricted disposition
of Federal property to private hands; and (3) reconversion
to state jurisdiction ﬁpon noncompliance with a reverter
provision in the stéte consent or cession statute, In
1962, Congress prdvided for the grant of easements to

State agencies and, in connection therewith, a procedure

1675 . g., 4 U.5.C. § 108 (1964).

-127-



for the relinguishment of Federal jurisdiction over the

granted area.168

C., Military Control

The Army's policy of obtaining legislative jurisdic-

tion over land has reflected the general policy of the

l69

Federal government. The Secretary of the Army, pos-

sessing authority to conduct all affairs for the Depart-

ment of the Army,l7o

has prescribed policies, procedures,
and requnsibilities relating to the acquisition and ret-
rocession of Federal legislative jurisdiction over land
areas within the United States that are under the control
*of the Department of the Army.l7l As a general rule, the
Department will acquire only a proprietorial interest in
land, will not acguire any degree of legislative juris-
diction except under exceptional circumstances, and will
retrocede unnecessary Federal legislative jurisdiction

to the State c:oncerned.l/2 Concurrent jurisdiction may be

l6840 U.S.C. § 319 (1964).

1695ee saca 1964/3500.

17016 y.s.c. § 3012 (1964), as amended by the Act
of Nov. 2, 1966, P.L. 89-718, § 22, 80 Stat. 1118 (Supp.
I11. 1965-67).

171
1965).

172,r 405-20, ¢ 4.

AR 405-20; Army Reg. No. 405-80, 4.28 (9 Aug.
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accepted where it is found necessary that the Federal
gbvernment furnish or augment law enforcement otherwise
provided by a state or local government.l73 Exclusive
or partial jurisdiction may be accepted in those few
instances where the peculiar nature of the military
operation necessitates greater freedom from state and
local laws, or where the operation of state or local
laws may unduly interfere with the mission of the in-
stallation.174
The-Federal governmant might own land for any num-
ber of purpcses., While title is normally in the United
. States, control is almost always in some specific depart-
ment or agency. "Control" is a term used to describe the
authority of the head of the particu%ar department or
agency to use, manage, operate, and othewise act with
respect to real property.l75 Thus, the Secretary of the
Arnmy is authorized by law to take various legal actions
with respect to real property "under his control”. He

has provided guidance with respect to service of state

and Eederal-process on military installations in AR 27-40.

Y73,r 405-20, ¢ 5b(1).

174pr 405-20, ¢ 5b(2).

17510 u.s.c. § 101(5) (1964).
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This regulation sets forth the basic policies and-éroce-
dures appliable to legal proceedings in domestic courts
of interest to the Army.

Commanding Officers are given considerable discretion
under the provisions of AR 27-40 in handling civilian re-
guests for assistance in service of judicial process; per-
haps this latitude causes more problems than it solves.,

There are several basic problems with AR 27-40 as current-
ly written, The local commander is given the authority
176

to determine which processes are "of interest to the Army";

and no mention is made of the obligation on the part of the

"U. S. authorities to assist in service in those cases where
the state has reserved the right to effect service on Fed-

eral enclaves.l77

Also, the commander is likely to evalu-
ate the Army's interest in a particular process in "how
does it affect the mission™? This approach may overlook
the importance of safeguarding the serviceman from a poss-~
ible in personam judgnent in an instance where sexrvice
could not be effected without the Army's assistance. The

Commander exercises a judicial function in permitting

state service of judicial process on the enclave as a

176AR 27-40, 4 1. Seec Appendix.

177See Fort Leavenworth R,R, v, Lowe,
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.
matter of comity.178 He should receive more guidance on
wﬁether he should permit service by state authorities,
than the present regulatory procedure wherein he deter-
mines whether the individual will"voluntarily" accept

179 The decision (judicial in nature)} whether to

service.
permit {or assist) state law enforcement officers in
effecting service has many important consequences on the
individuals legal rights,and it is relegated to a vote
procedure whereby the commander need only ascertain
"whether [the individual] wishes to accept process vol-
untarily in accordance with the laws of the State issuing
" *the process."” There is a third objection to the provisions
of AR 27-40 as currently written, While the commander 1is
cautioned that "service of process is not a function of
the Department of the Army or of its military personnel

180

or civilian emnloyees in their official capacity"”, he

is not advised that too much assistance by the military

178 ESTATEMENT, Conflicts of Law, § 71 (1934) provides

as an example of an exercise of judicial jurisdiction when
"an executive officer is given power to impose a duty on

a person or to deprive a person of a right if he finds,
after & hearing, that a certain fact exists, the officer
who finds the existénce of the facts acts judicially",

179506 appendix, § 5b(3) (b).

18OSee appendix, 4% 5b{l) and 5b(3) (b).
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authorities, particularly in seizing the individual's
personal property or cvercoming his resistance to service,

may result in either the loss of a regular Army cormission,

or criminal prosecution under the Posse Comitatus Act182

or the Soldier's and Sailor's Civil Relief Act of 1940.183

D. State Reservation of Right to Serve Process

Virtually all state consent or cession laws trans-
ferring exclusive or partial jurisdiction to the United
States reserve the right for the state authorities to
serve civil and criminal process over the area covered.,

It is always necessary to ascertain the extent of Federal

lBlA regular army officer may forfeit his commission
by operation of law by effecting service of process, under
the provisions of 10 U.S.C. § 3544(b) (1964), particularly
when he effects service pursuant to court appointment as
a process server, JAGA 1965/4447, 29 July 1965, 10 U.S.C.
§ 3544(b) (1964) was reenacted as 10 U,S.C. § 973, P.L.
90-235, § 4(aj) (5)(a), Jan, 2, 1968, 81 Stat. 759,

lazUnder certain circumstances the use of military
personnel to serve civil process on a military installa-
tion ray constitute "executing" the Federal or state law
upon which the process is based. JAGA 1964/3705, 7 April
1964.

183The Civil Relief Act makes it a misdemeanor to
deprive a serviceman of several of his rights and en-
titlements prescribed therein., Does the commander be-
come an accomplice wnen, for example, he permits seizure
of a soldier's property on premises under the commander$
control against specific provisions in the Civil Relief
Act? : -

-132-

181



legislative jurisdiction over a particular tract by search-
ing the applicable state consent or cession law for other
reservations and qualifications to such grant; unfortunately,
the statutory language will in all likelihcod offer little
guidance, As previously discussed, the only limitations
on a state's "right" to accomplish service of process are
(1) it must not interfere with the frée and effective use
of the property for Federal purposes; (2) the type of
"process" and manner in which it is to be "served" must
conform to the law of the forum; and (3) military per-
sonnel must not render that degree of assistance that
would amount to "execution" of the state or Federal law
upon which the process is based.

When one considers that the Federal statutes-like
the Soldiers' and Sailors' Civil Relief Act of 1940 and
AR 27-40, confer privileges other than exemption from
service of probess, it appears the only legal question
for ﬁhe local judge advocate is whether the person sought
to be served should accept process "voluntarily"., If
the process or service appears unauthorized for any of
the three reasons stated above, then the individual should
be cautioned against "voluntary acceptance" because of the

subjection to a possible in personam judgment from the
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court issuing the process. Based upon similar consid-
erations ,the commander sﬁould be advised concerning his
responsibilities in assisting or otherwise permitting
such service, The individuals concerned should clearly
distinguish the type of process involved - whether it
merely gives due notice of proceedings to a defendant,
or it amounts to a judicial order secﬁring obedience to
.its proceedings or enforcement of a judgment, In either
event, it is suggested that the civilian request for
assistance or permission to effect process makes the
legal proceedings "of interest to the Army" within the
meaning of paragraph 1, AR 27-40,

It has been suggested that the state's right to
serve process on a Federal enclave may be limited to
that authority the state had in effeéting its process
at the time legislative jurisdiction was ceded to the
Federal government., In all likelihood this reading of
the language in the act of cession or consent would not
be accepted by a.éourt for the following reasons: (1) the
movement of courts and legislative bodies is towards more
accommodation in the division of legislative authority
between the Federal and state governments; (2) the right

to serve process has been held from the beginning of the
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Federal Union not inconsistent with exclusive Federal

jurisdiction; and (3) since Leavenworth R,R. Co. v. Lowe

these "reservations” of governmental functions have been
viewed as rights bargained for between two parties for
their mutual benefit; the state government would not in-
tend to limit its "service" rights in this manner,

Two Federal courts reached the conclusion that the
term "service of process" in a reservation clause meant
the state law as amended by the state from time to time.

In Knott Corp. v. Furmanlaéthe plaintiff was a guest at

the Chamberlin Hotel on the Fort lMonroe Military Reserva-
tion at 0ld Point Comfort, Virginia. She was injured
attempting to leave the Hotel during a fire. She sued
the defendant, a Delaware corporation, for damages in

a Federal Court, Fort lonroe was sugject to rederal ex-
clusive_jurisdiction; nowever, the state act of cession
contained the following provision: "the said cession
shall not be construsd or taken so as to prevent officers
of the state'from executing any process or discharging
any legal functions within the jurisdiction or territory

n185

herein directed to be ceded. Pursuant to a state

184163 £.2a 199 (4th Cir.), cert. denied 332 U.S.

809 (1947).

185;[_20 ' at 206,
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"long-arm" statute the plaintiff caused substituted ser-
vice to be made upon the Virginia Secretary of State
acting as the statutory agent of a foreign corporation
doing "business within the State", The court permitted
the use of substitute service statute, stating that be-
cause the state has retained the right to serve process
on foreign corporations and on others within the Reserva-
tion, it has the power to say what shall constitute such
service, Accordingly, the court believed that the state
could amend state laws from time to time to determine
what acts constitute service of state process,

In Swanson V. PainterlBGanother Federal Circuit

Court of Appeals-arrived at the same conclusion.' Once
personal jurisdiction was_acquired over the foreign cor-
poration in Vashington under Montana's "long-~arm" stat-
ute, the fact that the process was based upon incidents
that occurred on a Federal enciave was con;idered"irrele-
vant",

"Local" actions, on the other hand, present a special
‘problem; these actions must be enforced in the court hav-
ing physical jurisdiction over the res or,in some in-
stances, having jurisdiction over the place where the

cause arose, Local actions include such matters as in rem

18649y p,2d4 523 (9th Cir. 1960).
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domiciliary proceedings, including divorce, adoption,
probate, lunacy, and the like, The laws of the forum
will determine whether a particular action is to be

treated as transitory or local. In Matter of Kernan187

the petitioner was the divorced wife of an officer in

the United States Army and, under a decree of absolute
divorce obtained in the State of Nevada, she was awarded
custody of their daughter. ©On 4 November 1935 the father,
appellant in this case, obtained custody of the child
without the knowledge or consent of the mother and held
the child at Madison Barracks, New York., The mother
initiated proceedings for habeas corpus of the child in

a state court, The writ was granted and served ﬁpon the
father at Madison Barracks, New York nad ceded exclusive
jurisdiction over Madison Barracks to the United States,
retaining only the right to execute state civil and crimi-
nal process. The court in Kernan found juf}sdiction in
the nature of the action itself, in that the question of
domestic relations of husband and wife or parent and child
was traditionally a local cause of action aﬁd subject to
state laws, not Federal. At the time land was ceded to

the United States,the New York state courts had jurisdic-

187,88 N.v.5. 329 (Sup. Ct.) aff'd 272 N.Y. 736
(1936). —_—
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tion to regulate the custody of infants found within its

territory; and under the McGlinn Doctrine the Federal

government took the land ceded subject to state laws un-
til such time as Congress passes a law inconsistent with
the state law. Because Congress had never passed a law
giving the Federal courts jurisdiction of habeas corpus
proceedings to determine the custody of a child found
within the boundaries cf a Federal enclave, the munidipal
law of New York remained unchanged, The Court of Appeals
held that the lower court had jurisdiction and affirmed
the order granting the writ,

Once a state court assumes jurisdiction in cases
involving domestic rights, it normally has authorify to
provide an adequate remedy even though activities or per-
sons on Federal enclaves ﬁay.be effected, For instance,
where a state court in a divorce action had personal
jurisdiction over the parties and ordered the respondent-
servicexan not to visit his assigned gquarters on a mili-
tary post under exclusive jurisdiction, The Judge Advocate
General concluded: |

That a state court having in personam
jurisdiction has the power to require a
defendant serviceman to do or to refrain

from doing an}thing heyond the limits of
its territorial jurisdiction which it
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might require to ‘be done or omitted

within the limits of such territory....

[however] a contrary result would

follow if the courts' order would

prevent accomplishmant of an assigned

duty or materially interfered with a

Federal function,188
Again, whether service of process may be accomplished on
a Federal enclave, and the force and effect of such ser-
vice, depends upon the judicial jurisdiction of the court
issuing the process. The permissive nature of process

and the manner in which service is accomplished are mat-

ters for the law of the forum.

laBJAGA 1962/3507, 26 Feb, 1962, The rationale in

‘., the cpinion was taken from Corbztt v, Nutt, 77 U,S., 464
(1870).
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CHAPTER V
CONCLUSIONS AND RECQOMMENDATIONS

From this review there seem to exist four problem
areas. First, Army commanders are provided guidance -
namely, in Army Regulation 27-40, that furnishes little
information and prescribes poor procedures for handling
requests for military assistance in effecting servicé of
state process on military personnel, Next, Army judge
advocates and other interested personnel have a definite
need for additional information on state laws respecting
their process, methods of service, bases for jurisdiction,
and provisions (if any) otherwise affecting servicemen.
The third problem is that state legislatures have not
tzken full advantage of recent develbpments in due process;
almost every state could extend ceonsiderably the in
EEEEEEEE jurisdiction of its tribunals andaprovide more
flexible methods in effecting service of process. Lastly,
the Department of the Army has resisted extending Federal
comity to permit service of sfate process 6n military in-
stallations.

Army Regulation 27-40 should be revised. Commanders
need an improved procedure for processing and evaluating

civil process from state courts. A procedure could be
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adopted similar to that method prescribed in AR 210-7,
Personal Commercial Affairs, for processing debt complaints.
A revised regulation should set forth clearly Army policy _
on possible trouble areas -~ such as, under what circum-
stances should (or may) the Army authorities render assist-
ance in effecting sexvice, Revised chapters in Department
of the Army Pamphlet 27-12, Legal Assistance Handbook,
could be utilized as a vehicle for communicating more in-
formation on state laws, on a state-to-state basis,

State laws in service of process matters are being
revised and vpdated on a frequent basis. It the state
courts in Kentucky (Fort Knox) and North Carolina-Tennessee
(Fort Campbell) are unable to effect service of process
upon military installations located within their respec-
tive states, their state iegislatures have not provided
their courts with sufficient authority to use substitute
servicer maethods. There is no need for a Federal comlty
statute. The Secretary of the Army possesses sufficient
authority to extend Federal comity to all state original
and mesne process recognized as lawful under the laws of

a state within which a military installation is located,
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5.

Appendix

Service of process.

a. Criminal process.

b, Civil process.

(1)

(2)

(3)

The service of process is not a function of the
Department of the Army or of its military per-
sonnel or civilian employees in their official
capacity, except when required by treaty or in-
ternational agreement. It is the policy of the
Department of the Army, however, to assist civil
officials in the service of process as provided
in (3) and (4) below.

Commanders and other Army officials will not

prevent or evade the service  of process in legal

~actions breought against them concerning their

official duties ((4) (b) below and para 6b). This
does not mean, however, that a commander ox other
Army official must personally accept service of
process. Where such service would interfere with
his military dutieé, he may designate a represen-
tative to accept service in his stead.

Service of c¢ivil process within the United States,

its territories and possessions is as follows:
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(a)

(b)

Process of Federal courts. Service of process

is accomplished in accordance with the rules

of the Federal court concerned (28 U.S.C. App.).
Installation commanders may impose reasonable
restrictions upon persons who enter their
installations to serve the process.

Process of State courts in areas of exclusive

Federal jurisdiction not subject to the right

to szrve process. Commanders or other Army

officials in charge will bring the maﬁter to
the attention of the individual reguested to
be served and will determine whether he wishes
to accept service voluntarily in accordance
with the laws of the State issuing the process.
Judge.advocaies or other- competent officials
will inform the individual ¢f the legal effect
of voluntary acceptance of service. Any em-

ployce of the Department of the Army, military

or civilian, serving process upon an individual

wishing to accept service can act only in his
individual capacity. If the individual does

not desire tq accept service, the party request-
ing such sefvice will be notified and will be

informed that the nature of the jurisdiction
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(c)

precludes service by State authorities on the
military installation.

Process of State courts in areas of exclusive.

Federal jurisdiction in which the right to

serve process is reserved by, or granted to,

the State or States, in areas of concurrent

jurisdiction, and in areas in which the United

States has only a proprietorial interest. If

Army officials are asked to serve process they
may proceed as in (b) above. If the individual
declines to accept service, the requesting
party will be so notified and will be informed
that he may proceed through authorities
authorized to serve process by the applicable
State law. éivil officials authorized by appli-
cable State law will be permitted, upon proper

application, to enter areas squect to the

right to serve process for the purpose of

making service. Commanders or other Army
officials in charge will assisﬁ the civil
officials by making military personnel or
civilian employees available for service of
process, subject to reascnable limitations.

In addition, civil officials may enter areas
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subject to the right to serve process for the
purpose of levy on and the subsequent sale of
personal property of personnel residing there-
on, subject to reasonable limitations. This
authority does not extend, however, to the

levy on or the sale of personal property essen-
tial to or proper for the use of military per-
sonnel or civilian employees in the performance

of their official duties.
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