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SCOPE

A study of the Service Contract Act with respect
to the Act's legislative history, including the

interests motivating its enactment, its current
interpretation by the U. 3. Department of Labor and

with particular emphasis on the problems encountered
by Government contracting officers.
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CHAPTER I

LEGISLATIVE HISTOBY

The Service Contract Act of I9651 was signed into

law on 22 October I9652 and took effect on 20 January

19663 after years of effort by numerous members of Con

gress. Thus after three decades, the final hole was

plugged in the dike of labor legislation begun in the

Great Depression of the nineteen thirties.

To place the Service Contract Act In its proper

perspective and to relate the act to its legislative

brethren, it is necessary to review briefly the American

political and social scene during the Great Depression

years of the thirties. This is necessary since the Ser

vice Contract Act is a direct descendant - an offshoot

in the sixties - of the labor legislation characteris

tic of that Depression era.

On 24 October 1929, the stock market's "Black

Thursday", the market prices oame crashing down. The

Great Depression had begun. There followed a spiraling

1. 41 U.S.C. sees. 351-357 (Supp. Ill, 1964).
2. Ill Cong. Hec. 28555(1965).
3. 41 U.S.C. sec. 357 (Supp. Ill, 1964).
4. Data concerning the Great Depression, see generally

Morison, The Oxford History of the American People. Chap.
LV (1965) and Faulkner, American Political and Social
History, Chap. XL (6th ed. 19^2).



downward of prices, production, employment, and foreign

trade which did not fully reverse itself until the Nation

began production toward rearmament in 1939. The Depression

reached its rock bottom low in mid-1932 when twelve million

people, about 25# of the normal labor force, were unem

ployed. In the cities there were soup kitchens and bread

lines. Factory payrolls dropped to less than half those

of early 1929.5

The Nation was in the grips of financial, business,

and industrial collapse which permeated every aspect of

its existence. For the Nation to survive, it was felt

that money had to be pumped back into the economy,

methods found to reduce the great number of unemployed,

and assurance of a living wage for the working man.

One of the first efforts in this direction was

made during the Hoover administration with the Davis-

6
Bacon Act of 3 March 1931. The thrust of the Davis-

Bacon Act was to insure that federal money .spent on

contracts for public works would not depress wages of

certain workers even lower than the Depression had brought

them. Davis-Bacon required that all contracts for more

than $2000 for the construction, alteration, or repair

of public buildings or works in the United States had

5. Morison, supra, note 4 at
6. 40 U.S.C. 276a( 196*0.



to contain a stipulation whereby the contractor agreed

to pay laborers and mechanics employed on the contract

work at least a minimum wage to be set by the Secretary

of Labor.

By creating a wage floor, Congress intended to halt

and stabilize the wages of laborers and mechanics working

on federal construction projects. With this legislation a

first tentative step had been made to relieve labor*s plight.

The Davis-Bacon Act is still the law today, and by amend-

7
ment in 1964 Congress added fringe benefits to the com

pensation which government contractors must furnish to

their laborers and mechanics. Government contracting

Q

officers must insure that an appropriate clause required

by the Davis-Bacon Act is inserted in construction contracts

covered by the Act.

On 30 June 1936, five years and four months after

Davis-Bacon, Congress enacted the Walsh-Healey Public

9

Contracts Act. Similarly to Davis-Bacon in construction

contracts, Walsh-Healey, inter alia, extended the wage

floor to employees of contractors manufacturing or

furnishing materials, supplies, articles, and equipment

7. 40 U.S.C. sec. 276b(1964).
8. Aimed Services Procurement Reg. para. 18.703-1

(1 January I968)(hereinafter cited as ASPR).
9. 41 U.S.C. sees. 35-45(1964) as amended.



to the United States.

The purpose of Walsh-Healey (and Davis-Bacon) was

"to impose obligations upon those favored with Government

business and to obviate the possibility that any part of the

tremendous national expenditures would go to forces tending

to depress the wages and purchasing power and offending

10
fair social standards of employment."

Thus with the Davis-Bacon Act and Walsh-Healey Public

Contracts Act, Congress had established a wage floor below

which the downhill snowball of wages could not descend, at

least in contracts with the United States for construction

11
and for production or supply respectively.

10. Perkins v. Lukens Steel Co., 310 U.S. 113,128(19^0).
11. There was other labor legislation whose genesis harks

back to the Great Depression of the thirties, the detailed
discussion of which is beyond the scope of this study. For
example: the Copeland (Anti-kickback) Act of 193^ 7l8 U,S.C.
874(196427, which supplemented the Davis-Bacon Act by apply
ing criminal sanctions to government contractors in the con
struction field who forced employees to "kickback" or make
rebates of their wages; the Contract Work Hours Standards
Act £fiO U.S.C. sees. 327-332(1964J7 also supplemented Davis-
Bacon by prohibiting laborers and mechanics from being re
quired to work more than 8 hours a day or more than 40 hours
a week without overtime pay at one and one-half times the
regular rate in public work contracts or contracts financed
with government funds; the Pair Labor Standards Act of 1938
£29 U.S.C. sees. 201-219(1964) as amended/, which required
payment of a minimum wage to all employees engaged in inter
state or foreign commerce, the production of goods for such
commerce, or any closely related process or occupation

essential to such production. Being thus based on the inter
state commerce concept, the Fair Labor Standards Act was
broader in concept and reached more employees than did Davis-
Bacon or Walsh-Healey whose effect was restricted to govern
ment contracting power. The National Industrial Recovery Act
of 1933 (NIRA) was a part of the fioosevelt administration's
New Deal labor policy designed to improve the security of



Legislation giving minimum wage protection to the
12

service employee was not forthcoming until 1965. It is

easy to ask why Congress allowed this gap in its compre

hensive labor legislation to exist for almost thirty years

after Walsh-Healey and thirty-four years after Davis-Bacon.

The answer, if an answer there is, probably lies in

the peculiar circumstances characteristic of service em

ployees, or the service industry considered collectively,

particularly in the late nineteen thirties and early nine

teen forties. First, in the thirties, service employees

were few in number compared to workers in the construc

tion and manufacturing fields. For example, the 19-40

census indicated that there were only 409,000 people in

the wage earner. Section 7a of NIRA provided that employees
were to have the right to organize and bargain collectively

through representatives of their own choosing free from inter
ference or coercion of employers of labor, or their agents,
in the designation of such representatives or in self-organi
zation. The labor provisions of NIRA also created a National
Labor Relations Board to carry into effect the act's pro
visions. Sec. ?a of the NIRA was re-enacted in 1935 as the
National Labor Relations Act.

12. In the public hearings which led to the enactment
of the Service Contract Act, witnesses who appeared before

the House Special Subcommittee on Labor considered service
employees to be persons working in janitorial, custodial,
maintenance, guard, cleaning, and other low paid positions.
See, e.g., Hearings on H.R. 1678 and 6088 before the Special
Subcommittee on Labor of the House Committee of Education

and Labor, 88th Cong., 2d Sess. at 8(1964) (cited herein
after as 1964 Hearings).



the United States working as janitors, sextons, charwomen,

and cleaners. By i960 the number of people in these

occupations had increased to 773,000 people - an increase

14
of almost 89 per cent. Another example is the increase

in disinfecting and exterminating service contractors

15
from 1,373 in 1948 to 4,231 in 1958. Presumably the

number of such contractors was even lower in the Depression

era than in 1948.

During the nineteen thirties and early nineteen

forties, these service employees did not possess the

strength in numbers to force their employers, through

economic coercion, to raise wages or provide fringe bene-

16
fits. Where, for example, an industrial plant employed

500 men and women, a dozen janitors would have a compara

tively small voice.

Second, service employees often work in semi-isolation

and during odd and irregular hours, l^pically, Janitors

clean after other employees have gone home; the maintenance

employee makes his repairs after normal office hours and

on weekends; the guard generally mans his post and makes

his patrols at night or on weekends. Even if his tour is

during normal weekday working hours, there is a degree of

13. Id. at 48.
14. Id.

15. Id.
16. Id. at 8.



segregation from the regular work force by virtue of the

very nature of guard duty. All these factors make it

difficult for service employees to communicate with each

other or band together for their mutual aid and protection.

Because of their peculiar employment conditions, ser

vice employees for a number of years were almost help

less to assert their collective economic strength to

17
better their working conditions.

The third reason is really a combination of the

first two. That is, the lack of numbers and pecu

liar working conditions were not conducive to the efforts

of major labor unions to organize service employees.

For example, the International Union, United Plant Guard

Workers of America was not organized until February 1948,

whereas twenty-eight years before the American Federation

of Labor had already been organized and numbered more

than 4,000,000.

Involved as it is in the social history of the United

States in the last thirty years, the fourth reason for the

long delay before minimum wage protection was afforded

service employees is perhaps more subtle than the first

20
three reasons.

17. Id.
18. Id. at 7.
19. Faulkner, supra note 4, at 9^6.
20. This study is not intended and should not be inter

preted as a comment on the direction and progress of the



The occupations which have been generlcally des

cribed as those filled by "service employees" (janitors,

custodians, maintenance men, charwomen, for example,) drew

into their ranks the ill-educated and underprivileged —

those people who were inherently at the bottom of the

Nation's labor market. A great number of those working

in service occupations were Negroes and members of minority

groups, who until more recent times, did not have the

political voice to be heard in the halls of Congress,

For the aforementioned reasons, at least, service

employees did not benefit from legislated minimum wage

provisions for thirty-four years after the enactment of

the first such law - the Davis-Bacon Act of 1931.

social advancement in the United States in the recent
past. Nevertheless it would be less than a realistic,

objective appraisal of this topic not to recognize and

point out the bearing which the advancement of Negro

civil rights had in the history of the Service Contract
Act of I965. The hearings before Congress on the Service
Contract Act of 1965 and predecessor bills are replete
with such references. For example, Mrs. Ester Peterson,
Assistant Secretary of Labor, in her testimony described

service employees as "among the most unskilled, the

weakest, and the poorest of our citizens." (1§64 Hearings,
supra note 12, at 69) Thereafter she quoted President
Johnson in his 1964 State of the Union Message as
referring to the same workers as "living on the outskirts
of hope." (1964 Hearings, supra note 12, at 68)



The history of agitation in Congress which ulti

mately resulted in enactment of the Service Contract Act

in 1965 began with several bills introduced in Congress

at least six years earlier in 1959. It Is apparent

that by 1959 unions had been able to organize at least

two groups of service employees22 and, by collective

bargaining, raise the wages of these groups and to some

extent the wages of unorganized service employees as well.23

Doubtless the inadequacy of the wages paid most un

organized service workers was magnified by comparison

when the wages of unionized service workers began to rise.

Even with this disparity, however, it Is entirely possi

ble that the plight of service workers would have gone

unnoticed longer but for a policy decision of the federal

Government. In the decade prior to I963, the Government

increased the number of its contracts for the maintenance

of buildings which contracts required cleaning and jani-
24

torial services. Apparently this increase in con-

tracting-out work was for the purpose of stimulating
25

business activities during the minor recession of

21. 1964 Hearings, supra note 12, at 41.
22. Building service employees engaged in the cleaning

and maintenance of buildings, institutions, and hotels.
1964- Hearings, supra note 12, at 46) and plant guards
(19°4 Hearings, supra note 12, at 7).

23. Id. at 7.~^
24. 1964 Hearings, supra note 12, at 62.
25. Id.



26

1957-58. This increase in Government contracting-out

brought into direct conflict two diametrically opposed

interests: the federal Government procurement policy

(low-bidder) and labor union endeavor to obtain maximum

benefits for members. This conflict is probably the

strongest single reason for the subsequent enactment

of the Service Contract Act.

The federal Government is committed by law to a

policy which prefers the procurement of all property

and services by formal advertising. Formal advertising

procedure the competitive bidding system envisions

and requires the acceptance by the Government of the

lowest bid submitted by a responsive, responsible bidder,
28

or cancellation of the procurement. By virtue of the

required competitive bidding system of awarding govern

ment contracts, when applied to a contract for services,

26. Morison, supra note 4, at 1101.

II See 1VJ'S-C- sec- 23OMa)<l964) a part of the

1964) as amended?, which requires formal ad-
n^f^SL y the *raed f?rces with certain subsequently
prescribed exceptions, 41 0.S.C. sec. 5(1964), as

?5Z»ier applies.t0 Procurement and sales transactions of
other Government agencies except those whose procurement
is covered by Title III of the Federal Property and A

r-il*«? q9 : aS ™endeflZ* ^e latter act applies to the
General Services Administration and agencies to which GSA
has delegated authority fa U.S.C. sef. 252(a)(196417.

28. See, e.g., ASPR, supra note 8, sec. 2.101.

10



the responsive, responsible contractor whose bids were

lowest would automatically receive the award without

regard to wages paid the contractor's employees. In short,

the Government's formal advertising procedures made no

provisions for taking into account the wage scales paid

by contractors furnishing services. The Government's

prime concern was obtaining the lowest price for the pro

duct or services to be obtained.

Diametrically opposed to the concept of Government

formal advertising procedures was the primary goal of

labor unions to obtain the highest possible wages and

other benefits for their members. The sparks generated

over a period of time by these opposing forces was the

most potent single force which ultimately brought the

service employee's problem to the attention of members

of the Congress. After attention had been galvanized,

the personal efforts of individual members of Congress,

the collective endeavor of the Department of Labor,

and the personal cognizance of two Presidents brought

the Service Contract Act to fruition. This then was

generally the situation when the first attempts were

begun to secure corrective legislation.

Bills designed to assist service workers had been

29
introduced as early as 1959. Representative Pelly

29. 1964 Hearings, supra note 12, at 46

11



from Washington was apparently the first member of Congress
. . 30
to become interested in the problem. Mr. Pelly intro

duced a bill, h.H. 6731, in the first session of the

87th Congress (in 1961). This bill would have extended

the provisions of the Davis-Bacon Act to contracts let

by the United States for cleaning Government buildings.31

It is important to note that President Kennedy, and later

President Johnson, was aware of the problem and recommended
32

legislative correction (expanding Fair Labor Standards

Act to include service employees) as an adequate solution.33

Congressman Pelly's interest stemmed from personal con-

34
versations with contractors and labor union representatives

in Washington State, primarily in the Seattle area.35

Mr. Felly's bills, however, expired without enactment.

30. Id. at 73.

31. H- at 7**.
/r?2#* 5-R*,Rep- No* lif95> 82d Co«S*» 2d Sess. 12(1964)
£cited hereinafter as H. Rep. 149JJ7.

JIl P1 June* l96/*» eleven of the thirty-one members
of the House Committee on Education and Labor felt that
expanding the Fair Labor Standards Act to cover service
employees was preferable to enacting new legislation,
rneir feelings were expressed in minority views accompanlng
\fau°?a5le "Port on H.H. 11522, a bill similar to the bill
which later became the Service Contract Act of 1965. Id.

34. 1964 Hearings, supra note 12, at 74. —

+. 35Z J"?,the h?aJf°«s on Congressman O'Hara's service con
tract bills in 1964, Mr. Pelly appeared as a witness and
read letters from a Seattle cleaning contractor's asso
ciation, a building maintenance company apparently in Seattle,
and a Seattle local of the Building Service Bntloyee's In
ternational Union. Id. at 75.

36. Id. at 79.

12



During the same period of time in which Congressman

Pelly was working on service contract legislation but
37

unknown to him, Congressman O»Hara from Michigan had

become aware of the lack of minimum wage coverage for

service employees. Mr. O'Hara's attention had been

drawn to the lack of minimum wage requirements for ser-

39
vice employees by a threatened strike in his district.

A Government contractor with a contract to haul mail

between Detroit and Port Huron was paying his non-union

drivers seventy-five or eighty cents an hour, a rate which

was considerably below the Teamster's Union minimum wage

rate in the area; a strike was narrowly averted.

Additionally, in Mr. O'Hara's district, problems arose

when unionized contractors providing guard services for

Nike-Ajax sites near Detroit were underbid by non-union
41

contractors from out-of-state. This problem was brought
42

to Mr. O'Hara's attention by a neighbor, Mr. James C.

McGahey, international president of the United Plant Guard

37. Id. at 65.

38. Hearings on H.H. 10238 before the Special Subcomm.
on Labor of the House Comm. on Education and Labor, 89th
Cong., 1st Sess., at 11 (1965) hereinafter cited as 1965
Hearings/.

39. Id.
40. Id.

41. T964 Hearings, supra note 12, at 9.
42. Id. at 7.



3
Workers of America. To remedy these and similar problems,

Congressman OlHara obtained the help of the Department of

Labor in drafting corrective legislation as early as

44
1959 or i960. One bill was completed apparently as

45
early as 1962. Another bill, also designed to provide

minimum wage to service employees, was drafted apparently

46
in 1963. Both bills were introduced by Congressman

4?
O'Hara in January, 1964.

Mr. O'Hara conducted public hearings on these two

bills on 27, 291 and 30 January, and on 16 March 1964

in the House Special Subcommittee on Labor. The total
48

amount of time alloted to the public hearings was brief.

Of the twelve witnesses who appeared, four, affiliated

49
with various labor unions, gave the vast majority of

50

the testimony heard. Congressman Felly and a

43. Id.

44. Id. at 9.
45. The short title of the bill, H.R. I678, indicates

that it was meant to be cited as the "Service Contract of

1962". 1964 Hearings, supra note 12, at 1.
46. The short title of this bill, H.R. 6088, indicates

it was meant to be cited as the "Service Contract Act of

1963". Id. at 4.
47. Id. at 79.
48. Pour hours and thirty-six minutes. See 1964

Hearings, supra note 12.

49. John A. McCart, operations director, Government Em

ployee's Council of the AEL-CIO; James C. McGahey, inter

national president, United Plant Guards of America; Kenneth

A. Meiklejohn, legislative representative, APL-CIO; and

David Sullivan, president, Building Service Employees Inter

national Union, APL-CIO. 1964 Hearings, supra note 12, at 111

50. Two hours and fifty minutes of the four hours and

thirty-six of hearings was consumed by Messrs McCart,

14



51
representative of the Department of Labor completed the

array of witnesses originally scheduled to appear before

the Subcommittee. Six witnesses from the Department of

Defense were called to testify only after the hearings
52

were well underway. The Defense Department spokesmen

53
were called solely to "explain and Justify" certain

practices at the Detroit Nike-Ajax sites alleged by a

union witness earlier in the hearing to be violative of
54

national security.

Both of Mr. O'Hara's bills were designed to provide

minimum wage protection to service employees working on
55

Government service contracts but by different procedures.

It is important to set out the provisions of the two bills,

McGahey, Meiklejohn, and Sullivan. See 1964 Hearings.
supra note 12.

51. Honorable Ester Peterson, Assistant Secretary of
Labor, Id. at 66.

52. Id. at 21.
53. Id.
54. Mr. McGahey of the United Plant Guards of America

had asserted that a Government contract for guard and police
dog services at a Nike site had been awarded to an out-of-
state contractor who placed an unarmed farmer at the site
with a house dog. (1964 Hearings supra note 12, at 9).
Subsequent testimony elicited from Defense Department Repre
sentatives showed the allegations to be unfounded. The Nike
site was not operational; it had been dismantled and was
in the process of being disposed of. The contract did not
require the guards to be armed nor did it require a dog of
any kind. The guard services required were in a capacity
of watchmen for Government real estate. (1964 Hearings-
supra note 12, at 82 et seq).

55. 1964 Hearings, supra note 12, at 6.

15



since, as will appear subsequently, the essence of one

of these bills with rather minor modifications was ulti

mately enacted as the Service Contract Act of I965. A

cursory glance at the legislative history of the Service

Contract Act of 1965 supplies little feel for the problems

intended to be solved and the reasons for the legislation.

It is necessary to Jump the gap and study the first bills

dealing with the problem of service contracts if the full

legislative history is to be recreated.

The first of Mr. O'Hara's bills in the 88th Congress

was H.R. 6088. This bill would have required each con

tracting agency to establish comparability in wages on

the basis of the rates the agency paid its own employees.

Wage boards were to establish these rates under the long-

established procedure designed to provide federal "blue-

collar" workers with a wage rate comparable to that of

57
their counterparts in private industry. In addition to

comparable wages, the contractor on federal service con

tract work would have been required to provide health,

life, and accident insurance, and vacation and retirement

benefits equivalent in value to those provided by the

56. H. Rep. 1^95* supra note 32 at 1.
57. Id.

16



contracting federal agency to Its employees; in lieu of

providing the benefits in kind, the contractor was re

quired to pay his employees an amount equal to the cost

to the federal agency of furnishing such insurance and

benefits. Additional provisions of H.R. 6088 prohibited

the contractor from permitting his employees to work in

hazardous or unsanitary surroundings.59 me contracting
officer was authorized to withhold funds where, after

Investigation, he found that the contractor had paid his

employees less than the amount required by the contract.60

The head of the Government contracting agency or his

authorized representative was required to consider reports

and findings submitted by the contracting officer and

made a decision thereon after allowing the contractor to

present any additional evidence or arguments desired

under procedures set up by the agency head. Decisions

of the agency head would have been conclusive on all

federal agencies and, if supported ty substantial evidence,

upon courts of the United States. Where the head of the

contracting agency found that the contractor was in viola

tion of the wage provisions and other contract clauses,

58. 1964 Hearings, supra note 12, at 4.

60. 13.
61. Id.

1?



the contracting officer could terminate the contract,

procure the work elsewhere, and charge the defaulted

62
contractor for any excess costs incurred. The Comp

troller General was authorized to pay funds withheld

directly to any underpaid employees; where funds withheld

were insufficient to pay all sums due underpaid employees,

the United States was authorized to bring suit to recover
63

the amounts of underpayment,

The Secretary of Labor was directed to prescribe

appropriate standards, regulations, and procedures to

be observed by the contracting federal agencies in order

to assure coordination of administration and consistency

in enforcing the act.

Thus, under H.H. 60.88 the contracting agency itself

was responsible for the determination of comparable wages

under so-called wage board procedures as well as the

internal administration of the act. The standard imposed

upon contractors required that they pay their employees

the wage board rates prevailing in that agency.

H.R. 6088 was redrafted and with only minor varia-
65

tions was reported from the Committee but with a strong

62. Id.
63. Id. at 5.
64 Id.

65. The principle change in the redrafted version was
that the contractor could under no circumstances pay less

18



dissent by eleven of the thirty-one Committee members.66

This dissent pointed out primarily the basic inadequacies

of the Special Subcommittee hearings relating to both

of the bills considered and was not aimed specifically

at either bill. The dissent indicated the hearings were

not sufficiently comprehensive. Specifically indicted

were the Subcommittee's failures to seek the views either

of important federal agencies directly affected by the
Cry

proposal, or employers engaged in contract services.

The only two federal agencies to communicate with the

Subcommittee expressed sympathy for some form of wage
68

standards but did not endorse the proposed legislation.

The dissenting members further pointed out several un

resolved questions they felt required further study

pending enactment of any legislation.

Brought under fire was the failure to determine the

additional costs to the federal Government of the proposal,

£?i*? minlmum waS® specified under section 6(a)(l) of
the Pair Labor Standards Act, as amended. Ms change

a?W^f^1S?TCtMnt °f Lb U964 &
£67 H. Rep. 1495, supra note 32 at 12.
o/. Id.

68. Bureau of the Budget and the General
Administration. Id.

69. Id. ~

19



the impact of the proposal upon private enterprises

affected, the vexing personnel and operational problems

upon contractors, and the effect of the proposal upon

the Government's overall contracting-out policy.

The dissenters pointed out that both former Presidents

Kennedy and Johnson had recommended action by way of

71
amendment to the Fair Labor Standards Act. Their

conclusion was that amendment of the Pair Labor Standards

Act was a sound first step which course would have afforded

the Committee and Congress time for a more thorough and

72
detailed consideration of the broader questions.

None of the questions posed appears to have been

investigated further prior to enactment of the Service

73
Contract Act of 1965.

The second service contracts bill, introduced by

Mr. O'Hara in January, 1964, and considered in hearings

7^
on the two bills, was H.R. 1678. The purpose of this

70. Id.

71. Id.
72. Id.

73. See generally 1965 Hearings, supra note 38; H.R.
Rep. No. 9^-8, 89th Cong., 1st Sess.(1965); Hearing on H.R.
10238 before the Subcomm. on Labor of the Senate Comm. on
Labor and Public Welfare, 89th Cong., 1st Sess. 11 (1965)
(cited hereinafter as 1965 Senate Hearing); S. Rep. No,
798. 89th Cong., 1st Sess. U965L

7* 196k Hearings, supra note 12, at 1.

20



bill, like H.R. 6088, was to provide minimum wage standards

for employees of employers engaged in service contracts

75
for the federal Government.

H.R, I678, however, was patterned generally after

the Davis-Bacon type determination by the Labor Depart

ment of prevailing wages in the locality where the work

76
was to be done. It was in fact the provisions of this

bill, with some very minor modifications, which ultimately

became the Service Contract Act of 1965.

Under H.R. 16?8, the Labor Department, not the con

tracting agency, would have made the wage determinations.

The determinations would have been based, not on wages

paid by the agency to its own employees, rather wages

prevailing in the city, town, village, or other civil sub

division of the state or territory where the work was to

77
have been performed. Federal service contractors would

have had to agree to pay their service employees this

minimum wage as a condition of contract award. Further,

H.R. 1678 made provisions for determination by the Labor

Department of fringe benefits to be provided by the con-

78

tractor. Overtime provisions were included as well

as the requirement that employees be provided safe and

sanitary working conditions.

75. Id. at 6.
76. Id.
77. 196^ Hearings, supra note 12, at 2.

78. Id.
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Enforcement provisions included authorization for

the contracting officer to withhold payments accrued

on the contract work and on other federal contracts held

by the same contractor for payment to underpaid employ-
79

ees. Where the Labor Department found underpayment

of employees to have occurred, the contract could be

terminated by the contracting officer who could then

effect reprocurement and charge the contractor with any
80

excess costs incurred. The Secretary of Labor was

authorized to bring suit against the contractor, sub

contractor, or sureties where withholding of payments

accrued under the contract was insufficient to make up
81

underpayments to employees of the contractor. Adminis

tration of the procedures was placed in the hands of the

Secretary of Labor who was given authority to make in

vestigations and findings, as well as to make rules and

82
regulations of implementation and interpretation.

After the completion of the hearings on this bill

and H.H. 6088, a third bill, H.R. 11522, was drafted

which generally followed the wage board comparability

83
theory of H.R. 6088. H.R. 11522 incorporated changes

79. Id.

80. Id. at 3.
81. Id.

82. Id.
83. H. Rep. 1^95i supra note 32 at 2.
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suggested during the hearings, primary of which was the

recommendation that the minimum wage provisions of the

Fair Labor Standards Act be incorporated into all ser

vice contracts regardless of the contract amount. H.R.

85
11522 was favorably reported out of Committee but died

86
in the Rules Committee when the 88th Congress adjourned.

The death of his bill in the 88th Congress did not

dampen Congressman O'Hara's fervor. In the 89th Congress

87

early in 19o5t Mr. O'Hara introduced another bill.

This bill apparently got nowhere, for on 3 August 1965

88

he introduced still another bill, H.H. 10238. OJiis bill

appears to have been drafted in toto by the Labor Depart-

89
ment with the full support and assistance of the Adminis-

90

tration.

A single hearing on H.R. 10238 was held on 5 August

1965 which lasted only thirty minutes. Two witnesses

were called: Mr, Donahue, Solicitor of Labor, and

92

Congressman Karth from Minnesota. Mr. Donahue Justi

fied the need for the legislation with the same reasons

which had been presented by the Labor Department repre-

84. Id.

85. H. Rep. 1495* supra note 32.
86. 1965 Hearings, supra note 38, at 3,
ft7_ TH n-h A87. Id. at 6.

88. Id.

89. Id. at 13.
90. Id. at 6.

91. Id. at 1.
92. Id. at 111.
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sentative in the hearings on H.H. 6088 and H.R. 1678 a
93

year and a half earlier.

H.H. 10238 was essentially a rewritten version of

H.R. 1678, the bill which had been considered in the

1964- hearings together with H.H. 6088. The only material

difference between H.R. I678 and H.H. 10238 was the

addition in the latter bill of the requirement that the

minimum wage required by section 6(a)(l) of the Pair Labor

Standards Act apply to all service contracts regardless

of the amount of the contract. The concept of H.R. 10238

was almost exactly like that of the Davis-Bacon Act, that

is, wage determinations made by Labor Department. Indeed

Mr. Donahue later advised the Senate Subcommittee on Labor

that in principle, without mentioning it in the bill, the
94

Labor Department had followed the Davis-Bacon Act.

H.R. 10238 was reported out of the House Committee

95
on Education and Labor on 1 September I965. Being a

"comparatively noncontroversial measure" with "considerable

93. Compare the statement and testimony of Mrs. Ester
??£Sfs2nf Assistant Secretary of Labor, in the 1964 hearings
(1964 Hearings, supra note 12, at 69) with the statement and

m^O^"rD2fahUe in thS 1965 hearln^s <X965 Hearings,
94. I965 Senate Hearing, supra note 73.
95. H.R. Rep. No. 948, 89th Cong., 1st Sess. 1(1965)

(cited hereinafter as H. Rep. 948). i**o:>/
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96
endorsement and with little or no opposition11» the bill

was passed in the House under suspension of the rules on

97
20 September 1965.

A thirty-five minute hearing on the bill was held

98
23 September 1965 before the Senate Subcommittee on Labor.

Mr. Donahue, Solicitor of Labor, appeared as the sole wit-

99
ness. The prime concern of the Subcommittee members,

particularly Senator McNamara of Michigan and Senator

100

Javits of New Xork, was why new legislation was needed

at all. Senator Javits wanted to toaow why a "very brief

101

amendment to the Davis-Bacon Act11 wasn't sufficient.

Solicitor Donahue pointed out that the "building trades

unions /had7 very properly considered themselves as having

a strong interest in /the Davis-Bacon Act7 and would have

been adverse to any amendment or change in it which brought

102

it beyond the scope of the construction field.11

The bill was reported out of the Senate on 30 Sep-

103
tember I965 and signed by President Johnson on 22 Octo-

4
ber 1965 as Public Law 89-286. The Act became effective

105
ninety days after enactment on 20 January 1966.

96. 1965 Senate Hearing, supra note 73> at 10.
97. HI Cong. Rec. 24386 (1965).
98. 1965 Senate Hearing, supra note 73.

99. Id. at 10.

100. Id. at 1.

101. 13. at 12.
102. 13. at 11.
103. S. Hep. No. 798, 89th Cong., 1st Sess. 1(1965)
104. Ill Cong. Rec. 28555 (1965).
105. 41 U.S.C. sec. 357 (Supp. Ill 1964).
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CHAPTER II

PROVISIONS OP THE ACT

The Service Contract Act of 1965""" is brief, con

taining only nine sections. Superficially it appears to

be a rather uncomplicated piece of legislation. Its

brevity and seeming simplicity are deceiving. As inter

preted by the Wage and Hour and Public Contracts Division

of the Department of Labor (hereinafter WHPC) the Act has

had a tremendous Impact on Government contracting officers

and on individuals contracting with the United States.

The Act applies to any contract (and any bid speci

fication therefor) entered Into by the United States or

the District of Columbia the principal purpose of which

is to furnish services in the United States through the
107

use of service employees. The Act applies whether the
108

contract is negotiated or advertised. Certain cate

gories or types of contracts are exempted from the Act»s
109

coverage.

Contracts within the definition above which are in

excess of $2500 must contain certain stipulations regarding

, * HO
minimum wages, fringe benefits, and other matters.

106. 41 U.s.C. sees. 351-357(Supp. Ill 1964).
107. 41 U.S.C, sec. 35KSupp. Ill 1964).

109. 5T*U.S.C. sec. 356(Supp. Ill 1964).
110. 41 U.S.C, sec. 35Ka)(Supp. Ill 1964).
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The first stipulation or clause required is a pro

vision which specifies the minimum monetary wages to be

paid the various classes of service employees who will

be employed in the performance of the contract. The

Secretary of Labor or his authorized representative

determines the minimum wage in accordance with prevail

ing rates in the locality where the contract will be

performed. The minimum wage set by the Secretary can

in no case be lower than the minimum wage set by the

111

Pair Labor Standards Act. This clause applies to

contractors as well as subcontractors at all tiers.

112

The second clause required in contracts for more

than $2500 specifies certain "fringe benefits" which the

contractor must furnish various classes of service em

ployees who will work on the contract. These fringe

benefits, like the minimum wage, are set by the Secretary

of Labor or his representative based on the fringe bene

fits determined to be prevailing in the locality where

the contract will be performed. The fringe benefits re

quired include medical or hospital care, pensions on re

tirement or death, compensation for injuries or illness

resulting from occupational activity. The contractor can

either furnish the aforementioned benefits or may purchase

111. *H U.S.C. sec. 35Ka)(l)(Supp. Ill 196^).
112. kl U.S.C. sec. 35Ka)(2)(Supp. Ill 196*0.



insurance to provide them. Also included as fringe bene

fits are unemployment benefits, life insurance, disability

and sickness insurance, accident insurance, vacation and

holiday pay, costs of apprenticeship or other similar

programs, and other bona fide fringe benefits which are

not otherwise required by federal, state, or local law

to be provided by the contractor or subcontractor. The

fringe benefit obligations can be discharged by providing

any equivalent fringe benefits or by making equivalent

or differential payments in cash under rules and regu

lations established by the Secretary of Labor.

The third required clause or stipulation is a pro

vision that no part of the services covered by the

Act will be performed in buildings or surroundings or

under working conditions which are unsanitary, hazardous,

or dangerous to the health or safety of service employ

ees engaged to furnish the services. The provision

applies to buildings, surroundings, or working conditions

which are either provided by or under the control of

the contractor.

114

The fourth clause required is a provision whereby

the contractor agrees to furnish notice of the applicable

wage and fringe benefit requirements to each service

113. ^1 U.S.C. sec. 2(a)(3)(Supp. Ill 1964).
114. 41 U.S.C. sec. 2<a)(4)(Supp. III 1964).
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employee on the day the employee commences work on the

contract. The contractor may use a form provided by the

federal agency, or post a notice in a prominent place

at the worksite#

Thus, the four clauses required in any service

contract for more than $2500 provide for the service em

ployee minimum monetary wage, fringe benefits, safe and

sanitary working conditions, and notice of the required

monetary wage and fringe benefits.

An additional protection is provided the service

employee when working on a service contract for the

federal Government. Any contractor who enters a ser

vice contract with the federal Government or any sub-

115
contractor regardless of contract amount is required

to pay the employees engaged in performing work on the

contract at least the minimum wage specified under the
116

Pair Labor Standards Act, This requirement emanates

directly from authority of the Act; its applicability to

the contractor is not dependent on a clause or stipulation

in the contract. Nevertheless, the Secretary of Labor

requires the insertion of a clause in service contracts

wherein the contractor agrees to pay the minimum wage

set by the Pair Labor Standards Act.

115. Id. sec. 35Kb)(l).

116. 29 U.S.C. sec. 201-219(196^).



The Service Contract Act is enforced by a threefold

procedure. Where the contractor fails to provide the

prevailing minimum wage or fringe benefits determined by

the Secretary of Labor or fails to pay the minimum wage

required by the Fair Labor Standards Act, he becomes

liable to pay a sum equal to the amount of underpayment.

Accrued payments due on the particular contract or any

other contract between the same contractor and the

Government may be withheld for payment to the underpaid

117
employees. If accrued payments withheld under the

terms of the contract are insufficient to reimburse all

service employees who have been underpaid, the United

States may bring suit to recover any remaining under-
118

payments.

For violation of any provision contained in the

clauses inserted in a service contract, the contract

may be cancelled by the contracting agency upon written

notice to the contractor. When the contract is so can

celled, the United States may enter into other contracts

or arrangements for the completion of the original con

tract and charge any additional costs to the original

119
contractor.

117. *H U.S.C. sec. 352(a)(Supp. Ill 196*0.
118. Id. sec. 35Mb),

119. Id. sec. 352(c).
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Finally, for violation of the Act the contractor

may be prohibited from contracting with the United

States for up to three years. The Secretary of Labor,

however, has discretion to recommend removal of the

contractor from the "blacklist" before three years
120

have elapsed.

121

The Service Contract Act excludes a number of

contracts from its coverage or application. First,

any contracts of the United States or the District of

Columbia for construction, alteration and/or repair
122

of public buildings or public works in exempt. The

term "construction, alteration or repair" includes

painting or decorating. This exclusion describes con

tracts which are subject to the Davis-Bacon Act.

Secondly, the Act does not apply to any work re

quired to be done according to the provisions of the

123
Walsh-Healey Public Contracts Act.

Third, the Act is not applicable to any contract

for the carriage of freight or personnel by vessel, air

plane, bus, truck, express, railway line, or oil or gas

pipeline where publishedtariff rates are in effect.

120. id. sec. 352(a).
121. Id. sec. 356.

122. Id. sec. 356(1).

123. Id. sec. 356(2).

124 Id. sec. 356(3).



Fourth, the Act does not apply to any contract

for the furnishing of services by radio, telephone,

telegraph, or cable companies, subject to the Communi-
125

cations Act of

Fifth, the Act is inapplicable to any contract

for public utility services, including electric light

126
and power, water, steam, and gas.

Sixth, the Act has no force in any employment

contract providing for direct services to a federal

12?
agency by an individual or individuals.

Finally, the Act is inapplicable to any contract

with the Post Office Department, the principal purpose

128
of which is the operation of postal contract stations.

129
The Act goes on to give definitions for certain

terms used therein. "Service employee" means guards,

watchmen, and any person engaged in a recognized trade

or craft, or other skilled mechanical craft, or in un

skilled, semi-skilled, or skilled manual labor occupa

tions; and any other employee including a foreman or

supervisor in a position having trade, craft, or laboring

experience as the paramount requirement. "Service

125. Id. sec. 356(4).

126. Id. sec. 356(5).
12?. Id. sec. 356(6).

128. Id. sec. 356(7).
129. Id. sec. 357.
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employee" includes all such persons regardless of any

contractual relationship that may be alleged to exist

130
between a contractor or subcontractor and such persons.

The term "United States*1 is defined only in a geo

graphical sense as any state of the United States, the

District of Columbia, Puerto Rico, the Virgin Islands,

Outer Continental Shelf lands as defined in the Outer

Continental Shelf Lands Act, American Samoa, Guam, Wake

Island, Eniwetok Atoll, Kwajalein Atoll, Johnston Island,

but does not include any other territory under the juris

diction of the United States or any other United States

131
base or possession within a foreign country.

The Act places primary responsibility for its

132

enforcement in the Secretary of Labor. The Secretary

in turn has delegated his authority to the Wage and

Hour and Public Contracts Division of the Department of

133 134
Labor. Pursuant to the authority granted him, the

Secretary of Labor has issued rules and regulations

governing the Act which may be found in the Code of

135
Federal Regulations. The Department of Defense has

130. Id. sec. 357(b).
131. Id. sec. 357(d).
132. Id. sec, 353.

133- Order of Secretary of Labor No. 36-65, 30 Fed.

Reg. 15> 305.
13^. 41 U.S.C. 353 (Supp. Ill 1964).
135. 29 C.F.B., Part 4(1968).
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136
also issued instructions which implement its responsi-

bilities under the Act.

In any discussion of the interpretation of the Act

by the Secretary of Labor, it is well to keep in mind

this principle: The Secretary broadly construes the

Act in all its particulars except those provisions of

the Act itself which restrict its coverage in which

137
case a very narrow construction is applied. This

is because of the ..."remedial purpose of the /Act7
138 ~

is to protect prevailing labor standards...."

136. The latest instructions from the Department of
Defense may be found in Defense Procurement Circular
No. 64, 28 October 1968. (cited hereinafter as D.P.C.
No. 64.)

137. See 29 C.P.R. sec. 4.123(b)(1968).
138. Id.



CHAPTER III

EXTENT OP THE ACT'S COVERAGE

In a study of the Act the first consideration should

be to determine the extent of its coverage. The Act is

not so far reaching as other legislation based on the

power of Congress to regulate interstate commerce. In

the latter category, for example, is the Pair Labor

Standards Act which requires the payment of certain

prescribed minimum wages by any employer or contractor

who is engaged in interstate commerce. The Service

Contract Act, however, affects only employers who con-

tract with the -United States", or with the "federal

Government." In other words, the extent of the

Act's coverage is co-extensive with the definition of

"United States" or "federal Government".

The Service Contract Act of 1965 defines neither

"United States" nor "federal Government". In the

absence of a statutory definition, reference must be

made to interpretations of the Secretary of Labor since

in the final analysis the terms mean exactly what the

Secretary says they mean. Thus, the Secretary has

139. 29 U.S.C. sees. 201-219(196^).

Id. sec. 351(b).
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stated that

...contracts entered into by the United

States and contracts with the federal

Government include generally all contracts
to which any agency or instrumentality of

the U.S. Government "becomes a party pur

suant to authority derived from the Con-142

stitution and laws of the United States.

No distinction is permissible, says the Secretary,

between agencies and instrumentalities based on their

inclusion in or independence from the legislative,

judicial, or executive branches of government. That

the agency may be corporate in form or may use non-

143

appropriated funds in payment for the contract ser

vices does not change its nature as an agency within

144
the meaning of the Service Contract Act. Under

this interpretation, nonappropriated fund instrumentali

ties of the Armed Services such as Post Exchanges, Offi

cer's Open Messes, Noncommissioned Officer's Open

Messes, and Ships Stores are subject to the Act's pro

visions. The same is true of wholly owned Government

corporations such as the Federal Deposit Insurance Corp

oration. The method of procurement is not the controlling

factor in the Secretary's view. So long as the contract

142. 29 C.F.H. sec. 4.10?(a)(I968).
143. As contradistinguished from funds appropriated

by Congress.

44 29 C.F.R. sec. 4.107(a)(1968).
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is to obtain services for the Government or for Govern-

145
ment personnel, it is considered subject to the Act.

Under this theory a contract let by a private organi

zation is subject to the Act if the services are obtained

on behalf of the United States.

Many private organizations operate Government-

owned plants and facilities for the federal Government;

these are so-called HGOCOH (i.e., government-owned-

contractor-operated) facilities. Contracts for services

let by a contractor operating such a GOCO facility are

subject to the Act according to the Secretary. This

conclusion is apparently based on an agency theory upon

which the Labor Department has heretofore applied the
146

Walsh-Healey Act to GOCO contracts.

The application of the Service Contract Act to

GOCO facilities flies directly in the face of the Con

gressional intent expressed in the House Hearings on

the bill and in the House report of the bill.

In the hearing before the House Special Sub-
14?

committee on Labor the Solicitor of Labor specifi

cally referred to the Atomic Energy Commission as one

^5. Id. sec. 4.107(b).
146. 1965 Hearings, supra note 38, at 10
14?. Id.
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agency which had operating contracts with private com

panies for operation of government-owned plants; that

under these "GOCO" contracts a great deal of maintenance

and other related services are performed. The Solicitor

stated that "technically this bill does not cover those

(GOCO) type of contracts." (Emphasis added) He then

recommended that the subcommittee consider placing service

contracts of a "GOCO" contractor in an equal position with

contracts let by the Government itself for the same pur

pose. Congressman O'Hara, sponsor of the Act, agreed

that in the situations mentioned by Solicitor Donahue, the

Walsh-Healey Act ought to apply to every worker in the

establishment and then went on to say..."/b 7ut this bill
148 "

wouldn't oover it in anv, way_." (Emphasis supplied)

That Congressman O'Hara and the House Labor Commi

ttee did not intend GOCO service contracts of the Atomic

Energy Commission to fall within the Service Contract

Act is buttressed by the following statement in the

Committee Report of the bill: "Similarly, contracts

entered into by the Atomic Energy Commission for the

management and operation of Government-owned plants

would not be service contracts within the meaning of

the bill." (Emphasis supplied)

148. Id.

149. H. Rep. 9^8, supra note 95, at 3.



These quotations amply express the intent of

Congress with regard to GOCO contracts of the Atomic

Snergy Commission at least. It is suggested that the

intent of Congress, thus expressed, effectively negates
150

the agency theory upon which the Labor Department

purports to apply the Service Contract Act to all GOCO

contracts of the federal Government. The Department of

Defense has announced a policy which precludes the

appointment of defense contractors as purchasing agents

151
of the United States. This policy was promulgated

following the decision of the United States Supreme
152

Court in Kern-Limerick v. Scurlock which held that a

defense contractor is immune from state taxation where

the contractor had been constituted the purchasing agent

of the United States.

Congress intended to limit the application of the

Service Contract Act to its proper sphere. Congress

suggested that if workers employed by contractors

operating GOCO facilities are to receive minimum wage

protection, it should properly be by expansion of the

150. I965 Hearings, supra note 38, at 10.
151. Letter dated 28 January 1955 from the Deputy

Assistant Secretary of Defense (Supply and Logistics)
to the Director of the Bureau of the Budget.

152. 3^7 U.S. 110(195^).
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Walsh-Healey Act, not by overextension of the Service

Contract Act into an area beyond its scope.

Under its current interpretation, the Labor Depart

ment has said the contract of a GOCO contractor for

operation of an on-site cafeteria is a service contract

153
under the following conditions: The Army Materiel

Command issued a contract to a private company whereby

the company would operate a government-owned ammunition

production facility - a typical GOCO contract. The

operating company in turn let a contract to a second

private concern under which the latter would operate

a cafeteria located on the site at the government-owned

facility.

A correct analysis of these facts is that the

principal purpose of the operating contract between the

Army Materiel Command and the contractor is for the

production or fabrication of supplies, in this case

ammunition. The Walsh-Healey Act, if at all, applies to

this contract under the Labor Department's theory of

agency, that is, the operating contractor is the agent of

the United States in operating the government-owned

facility for purposes of applying Walsh-Healey minimum

wage standards applicable to employees engaged in work

t»u Llit winLiauI*—ftnly a oU'alu&d uuayiHmtliui ul' the

153- The illustration is taken from correspondence
on file at the Department of the Army.



on the contract. Only a strained construction of the

intendment of the Service Contract Act can bring within

its scope employees of a contractor whose only connection

with the United States is by contract, not with the

Government or an agency thereof, but solely with a

contractor who himself is under contract with a Govern

ment agency. Congressman O'Hara's words during the

hearings on the Service Contract Act illustrate the

extreme strain created by such an interpretation:

"I think it should be made clear, and...
I would like to emphasize that this bill
applies to federal contracts, the princi
pal purpose of which is to furnish services
through the use of service employees.11

"This act does not intend to apply
to services incidental to another pur
pose. "15^

Under Congressman O'Hara's interpretation of the

bill he introduced, the fact that service employees

were used in the performance thereof would not auto

matically bring the Service Contract Act into play if

the principal purpose of a contract was, for example, to

supply ammunition. It is more doubtful yet that he would

apply the Service Contract Act to a subcontract, first,

when the prime contract was not executed by a Government

I965 Hearings, supra note 38, at 10.



agency and, second, where the principal purpose of which

was not to provide services rather to procure supplies.

As indicated earlier the Labor Department has

interpreted the terms "United States" and "federal

Government" as used in the Act to include so-called

155
"•instrumentalities" of the Government. The Depart

ment considers Post Exchanges, Officers1 Messes, Non

commissioned Officers* Messes, and recreational acti

vities for the benefit of the Armed Forces as such in-
156

strumentalities; the Department, therefore, holds that

contracts for services let by these instrumentalities

are subject to the Service Contract Act. This view

attaches no consequence to the fact that these instru

mentalities are not operated with funds appropriated

by Congress nor to the fact that whatever benefits

emanate from these instrumentalities flow directly to

personnel employed by the Government and thus only in

directly to the Government, More important than any theory

of relative benefit to the Government is that status

155. 29 C.F.R. sec. 4.107(1968).
156, See the remarks of Solicitor of Labor Donahue in

the hearings before the Senate Subcommittee on Labor as
well as the memorandum supplied by the Labor Department
to the Subcommittee. 1965 Senate Hearing, supra note
73, at 15, 16. ""



157
which federal courts have given to Post Exchanges,

officers* and non-commissioned clubs and similar

facilities.

Indeed the word "instrumentality** used in reference

to such facilities was coined by federal courts faced

with making a determination of the legal status to be

conferred on them. The very fact that courts selected

a term such as instrumentality shows an implicit recog

nition that such facilities are to be differentiated

from agencies of the Government and are in some quasi-

status of lesser stature than a Government agency.

158
In the leading case in this area the United

States Supreme Court decided that the contractual obli

gations of a post exchange are not obligations of the

159
United States. In a more recent case the United States

Supreme Court implicitly reemphasized the difference

existing between the United States, vis-a-vis an agency

thereof, and nonappropriated fund activities (post ex

changes, open messes, and similar facilities).

In considering the application of a California

minimum wholesale milk pricing regulations with respect

to sales on certain military reservations in the state,

the Supreme Court permitted application of the California

157. See for example Standard Oil Co. v. Johnson.

316 U.S. 481(19^2).
158. Id.

159. Paul v. United States. 371 U.S. 245(1963).



milk pricing regulations to nonappropriated fund

activities which were not situated on land under the

"exclusive jurisdiction" of the United States and the

State's regulatory scheme was not in effect when such

jurisdiction was acquired. Thus whatever federal

immunity from California legislative power the Supreme

Court was willing to permit was based solely on the

immunity emanating from exclusive federal jurisdiction

of land, not on the status of the nonappropriated fund.

For those nonappropriated funds which did not en

joy federal Immunity vicariously from their geographi

cal location, the Supreme Court was perfectly willing

to allow State law to apply. The point is that if the

Supreme Court had felt the nonappropriated funds were

agencies of the United States or otherwise enjoyed
160

federal immunity from State legislative power the

application of the California regulations would not

have been permitted. Thus the Supreme Court of the United

States views nonappropriated funds of the Armed Ser

vices as entities enjoying lesser stature than the

United States and its entities.

In the hearings on the Service Contract Act before

the Senate Subcommittee on Labor, the Solicitor of Labor

* M>Cu3-lough v- Maryland. 17 U.S. (4 Wheat.)



recognized that the Act did not apply to direct employees

of nonappropriated fund instrumentalities of the United

States. In response to a question asking if there were

any groups not covered by the legislation, the Solicitor

replied: "There is one group that would not be covered, . .

and that is part of the employees who are paid by non-

appropriated funds who are in effect employees of the

federal Government - such as employees in PXfs, for

example.M

The Solicitor then opined that labor standards for

direct employees of nonappropriated fund activities could

be effected by administrative action within the Depart

ment of Defense. The Senate Subcommittee on Labor

having heard the Solicitors comments urged such adminis-
161

trative action but did not alter the bill in any manner

162
to apply labor standards by legislative means.

161. The Senate's sole amendment to the bill was a
slight expansion of the bill's geographic application by

adding to the definition of "United States" Eniwetok Atoll,
Kwajalein Atoll, and Johnston Island. S. Rep. No. 798,

89th Cong., 1st Sess. 1(1965)(cited hereinafter as 1965 S.Rep)
162. In fact a year and a half earlier the Department of

Defense had administratively required all nonappropriated

funds to pay their direct employees the minimum wage then

required by the Fair Labor Standards Act /Separtment of
Defense Directive No. 1416.6(2? March 1964)7. Part of the
1966 amendment of the Pair Labor Standards Act ^29 U.S.C.
sec. 206(Supp. Ill 1964-^7 included employees of non-
appropriated fund instrumentalities in the group to

which new minimum wage rates applied ($1.60 effective
1 February 1968).



Initially the Departments of the Army and Air

Force resisted efforts by the Labor Department, render

ing opinions based on sound legal reasoning which in

cluded the legislative history of the Service Contract
163

Act, all of which concluded that the Act was inappli

cable to nonappropriated fund instrumentalities. These

efforts were totally ineffective.

In February, 1968, the Army and Air Force Exchange
164

Service issued a bulletin which brought Army and Air

Force exchanges within the coverage of the Service

Contract Act.

The Secretary of the Army followed suit in March,

165
1968, by letter providing that service contracts of

all nonappropriated funds of the Army are subject to

the provisions of the Service Contract Act. Accompanying

the letter were sample clauses for insertion in such

contracts; these clauses are essentially like those

166
contained in the 1968 revision of Sections VII and

XII, Part 10 of the Armed Services Procurement Regulations,

163. Correspondence, memoranda, and legal briefs from
Army-Air Force Exchange Service and the Department of the
Army are on file at the Department of the Army. Similar
correspondence was filed by the Department of the Air Force.

164. Army and Air Force Exchange Service Bulletin No.
30, (28 February 1968).

165. Letter from Headquarters, Department of the Army,
dated 14 March 1968, to all major commands of the Army.

166. The revision is found in Defense Procurement
Circular No. 64 (28 October 1968).



Prom this discussion it is apparent that "United

States" and "federal Government" as used in sections

351(a) and (b) of the Service Contract Act are inter

preted to mean almost all contracts for services which

could conceivably be entered into by the legislative,

judicial, or executive branches of the Government, in

cluding agencies, wholly-owned Government corporations,

and nonappropriated fund instrumentalities. There are

one or two exceptions to this rule.

First, the fact that a state or municipal govern

ment used federal funds in securing services under a

contract does not bring the contract within the purview
167

of the Service Contract Act. Thus a state or muni

cipal housing authority may use funds obtained from a

grant or loan from the federal Government to pay for

service contract work under an urban renewal project.

The use of federal funds in this situation does not

bring the contract within the coverage of the Act.

Secondly, a state or local government or its

agencies within the United States is still free to

enter into service contracts on its own behalf without

168
incurring Service Contract Act obligations.

16?. 29 C.P.R. sec. 4.107(b)(1968).
168. 29 C.P.R. sec. 4.107(b)(1968).



It is abundantly plain that contracts "with the

federal Government" and contracts entered into "by

the United States" within the meaning of the Act have

been interpreted by the Labor Department to include

service contracts with every entity of the federal

Government which has power to contract under the Con

stitution and laws of the United States. It is just

as plain, however, that Congress had no intention to

extend the Act so far.



CHAPTER IV

GEOGRAPHICAL APPLICATION

The next determination which a Government con

tracting agency or officer might face is whether the

Act applies from a geographical standpoint. The Act

applies only where services are to be furnished in

I69
the United States. "United States" in its geo-

170

graphical sense is defined in the Act as "any State

of the United States, the District of Columbia, Puerto

Rico, the Virgin Islands, Outer Continental Shelf lands

as defined in the Outer Continental Shelf Lands Act,

American Samoa, Guam, Wake Island, Eniwetok Atoll,

Kwajalein Atoll..." Expressly excluded from the defini

tion is "any other territory under the jurisdiction of

the United States or any United States base or possess

ion within a foreign country.*1 Thus, for example, ser

vice contracts to be performed in Panama would not be

171
covered by the Act. A contract for services at an Army

installation in Germany or an Air Force base in Spain or

any other foreign country would not be subject to the Act,

Few problems will be encountered with service con

tracts which are to be performed completely, either

169. 41 U.S.C. sec. 35Ka)(Supp. Ill 1964).
170. Id. at sec. 357(d).

171. 29 C.F.R. sec. 4,112(a)(1968).



within or outside the "United States" within the meaning

of the Act. There are situations where a contract for

services could in a particular case be performed partly

within and partly outside the United States, For in

stance, an American vessel could operate partly inside

and partly outside the territorial waters of the United

States. In this situation the Labor Department has

ruled that the contract for services must include the
172

appropriate clauses required by the Act and that the

services performed within the United States would be

subject to labor standards but those performed out-

173
side the United States would not be.

Other interesting questions come to mind such as

the application of the Act to a service contract let

by the Maritime Commission to an American-owned vessel

of Panamanian registry, manned partly by American crew

men, which will be performed partly in and partly out

side the territorial waters of the United States.

Another and more realistic problem is posed by

that part of the definition pertaining to Outer Continental

Shelf Lands. The land areas are defined in the Outer

174
Continental Shelf Lands Act of 1953. Generally

172. 41 U.S.C. sec. 35Ka)(Supp. Ill 196*0.
173. 29 C.F.R. sec. 4.112(b)(1968).
17*K ^3 U.S.C. sees. 1331-13^3(196*0.

50



speaking, these lands are an extension of the land

mass of the United States which lie beneath the ocean

surface and extend beyond the historical three-mile

jurisdiction to that place where the land drops off

into the ocean deep. Under this definition a federal

contract for services to be performed sixty miles at

sea would be subject to the Service Contract Act

assuming that that place were upon, or on the ocean

surface above Outer Continental Shelf land. The so-

called "Texas Towers*1 of the petroleum Industry imme

diately come to mind as one such example. As the

presently expanding efforts of science to explore and

exploit American undersea resources Increases further,

more examples may present themselves.
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CHAPTER V

WHAT IS A "SERVICE CONTRACT"?

Having discussed the agencies of the federal Govern

ment whose contracts the Act effects and the geographical

application of the Act, the next determination which an

agency or a contracting officer would have to make is

whether the particular contract being considered is one

to which the Service Contract Act applies; in other words,

whether the contract is a "service contract" within the

meaning of the Act. If it is such a service contract,

there are a number of ramifications which follow, almost

all of which can or may effect the contracting officer

in particular and the entire procurement in general.

The contracting officer must decide in advance

whether the Act applies to any given procurement prior

to the issuance of an Invitation for Bids (IFB) or a

Request for Proposals. This decision is necessitated

by the requirement that the IPB and any specifications

therein contain any existing wage or fringe benefit

175 176
determinations as well as appropriate contract clauses.

175. 41 U.S.C. sec. 35Ka)(l) and (2)(Supp. Ill 196*0;
29 C.F.R. sec. 4.5(1968); ASPR sees. 12-1005.3» 12-
1005.^(1968).

176. 41 U.S.C. sec. 351(a)(l) and (2)(Supp. Ill 1964);
29 C.F.R. sees. 4.6, 4.7(1968); ASPR sees. 12-1004(a)
and (b)(1968).
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A look at the practical difficulties the Air Force

has experienced in determining the type of situation

where the Act applies and an extremely helpful dis-

17?
cussion are contained in an article by Mr, Bdward G.

Carter which appeared in the Air Force publication,

■Judge Advocate General's Law Review.

Not all contracts are covered by the Act, only

service contracts. A service contract within the meaning

of the Act is a contract "...the principal purpose of

178
which is to furnish services in the United States

179
through the use of service employees."

Having established that a particular contract falls

within this definition, the Act applies unless it comes

180
within one of the seven exclusions set forth in the Act

or within an exemption which the Act authorizes the

181

Secretary of Labor to make. Such statutory ex

clusions and Secretarial exemptions will be separately

discussed subsequently.

The "Principal Purpose" Test

The definition is best analyzed by breaking it down

177. Judge Advocate General's Law Review% Jan-Peb 6?,
at 17.

1?8. The Impact on the performance of the contract
within or outside the United States has been discussed

li

179. '^1 U.S.C. sec. 351(Supp. Ill 1964).
180. Id. sec. 356.

181. Id. sec. 353(b).
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into its component parts and discussing each separately.

The first criteria is that the contract must be

one "the principal purpose of which is to furnish ser-

182 183
vices." The legislative history of the Act and the

184

wording of the Act itself, make painfully plain that

the Act was not intended to apply to services incidental

to a contract for another purpose. The Labor Department

185
interpretations of the Act, in language at least, follow

the same rule, thus:

If the principal purpose is to pro

vide something other than services of the

character contemplated by the Act and any

such services which may be performed are

only incidental to the performance of a

contract for another purpose, the Act does

not apply.18°

On this point what the Labor Department says and what

it does in actual practice differ greatly. The rule

followed in actual practice appears to be that if ser

vices comprise even a slight part of the overall per

formance of a contract the contract is deemed a ser-

18?

vice contract subject to the Act. This is consistent

182. Id. sec. 351.
183. See for example 1965 Hearing, supra note 38, at 10.
184. 41 U.S.C. sec. 35KSupp. Ill 1964-).
185. 29 C.F.H. sec. 4.111(1968).
186. Id.

187. It should be noted that a determination that the

Service Contract Act applies does not automatically ex

clude application either the Davis-Bacon or the Walsh-

Healey Acts. A contract may be subject both to Davis-Bacon

or Walsh-Healey and the Service Contract Act.



with the Department's announced policy to give the Act

the broadest application possible. Two illustrations

point up this rule of practice.

A contract required lodging for students; under the

specifications a room fully furnished including full

size bed, desk and chair, dresser, telephone and air

conditioning was required for each student. Also required

were bed linens, towels, and maid service. No meals or

other subsistence were required. The contract also re

quired bus transportation from the school to the hotel

on a stipulated schedule in the morning and afternoon.

Taking the "principal purpose" doctrine at face value it

would appear that the principal purpose here was to pro

vide a room, bed, and desk for a student and that maid

and bus service were only incidental thereto. The Labor

188
Department ruled it to be a service contract.

It is noted in passing that the House Committee on

Education and Labor mentioned hotel rooms in the Commi-

189 190
ttee Report which accompanied H.R. 11522, a bill pre

dating the Service Contract Act but having the same purpose

188. Blackhawk Hotels Co.. ASBCA No. 13333 (30 Septem
ber 19687. See also 29 C.F.R. sec. 4.130(q)(1968).

189. H. Hep. 1495$ supra note 32, at 5.
190. 88th Cong., 2d Sess., (1964).

55



The language of /E.R. 115227 is designed to
make it clear that application of the act
is to contracts which have as their main
purpose the furnishing of services...Thus
it would not be applicable to...the con
tracting of a block of hotel rooms for a
conference, where the principal purpose
is to supply space...Service employees...
of hotels deserve and should have higher
labor standards but the determination of
what portions of an employee's time
would be devoted to the Government con
tracts presents difficult and compli
cated administrative problems. Im
provement of the labor standards for

such employees must await a broader

aPPH8?tlon of the 2*1* Labor Standards
Act.1"1

Another illustration: A contract for the rental of

parking space under which the Government agency is simply

given a lease or license to use the contractor's real

property is not a service contract. However, a contract

"Tot the live storage of vehicles which are delivered into

the custody of the contractor, who will provide the re

quired services including the parking or retrieval of
192

the vehicles" is a service contract. The principal

purpose of both contracts is the same to provide a

place of relative safety for vehicles. The use of a ser

vice employee to "park and retrieve" the vehicle has

been interpreted to alter the contract's principal

purpose and make it a service contract. Variations of

191. H. Rep. 14-95, supra note 32, at 5.
192. 29 C.F.B. sec.TFTl3^(b)(l968).
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the same basic problems may be posed: A contract service

employee merely takes a ticket from the Government driver

of a Government vehicle and the Government driver moves

the vehicle on into the contractor's parking area. Or,

a contract service employee merely pushes a button which

raises an elevator into which the Government employee

has driven the Government vehicle; after depressing the

button, the vehicle is moved, parked, and stored by

automated equipment without further human intervention.

A common sense application of the "principal purpose"

test would show the principal purpose of such an arrange

ment to be vehicular parking or storage, respectively.

In either case, however, the addition of some modicum

of involvement by a service employee could make the

difference by only a moderate extension of Labor Depart

ment rationale.

A contracting officer should be extremely cautious

In making a final decision as to the principal purpose

of a given contract. If any reasonable man could dis

agree, the matter should be referred to the Wage and

Hour and Public Contracts Division, Department of Labor,

for resolution.

The "Services'1 Criteria

Having discussed "principal purpose" as those

words are used in the definition "the principal purpose
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of which is to furnish services", consideration should

be given to the meaning "services" generally.

The Act does not provide any direct definition of

the "services" involved in the contracts to which the

Act applies. The Act does, however, define in broad

terms the persons who may provide these "services11 by

193
defining the term "service employee."

49
The House Report of the Act indicated that the

types of service contracts to which the Act would apply

were varied but specifically included contracts for

laundry, dry cleaning, custodial, janitorial, guard ser

vice, packing and crating, food service, and miscellaneous

housekeeping services. A contracting officer could feel

fairly safe in categorizing a particular contract as

a service contract merely by contract types set out

above. Additional types of contracts considered by the

Labor Department to be service contracts are set forth

195
in official interpretations. The same categorization

196
is repeated in ASPR.

Also covered by the Act are contracts which could

be performed by the various service employees defined

-S'C- 357(b)(supp. in 1964).

^SS'at 28S: & S^msSsS
196. ASPH sec. 12-1002#3(b)(l968).



197
in the Act which will be discussed subsequently.

In approaching the problem from the contract type

which may be considered a service contract, it is well

to keep in mind the Act's legislative intent, as inter

preted by the Labor Department:

In determining questions of contract
coverage, due regard must be given to the

apparent legislative intent to include

generally as contracts for 'services1 those
contracts which have as their principal

purpose the procurement of something other

than the construction activity described in
the Davis-Bacon Act or the materials,
supplies, articles, and equipment described

in the Walsh-Healey Act."*9B (emphasis supplied)

The preceding quoted statement indicates the

Labor Department views any contract involving services

not specifically coming within the purview of Davis-

Bacon or Walsh-Healey as a service contract. To re

iterate, in addition to specific types of contracts

previously mentioned, the Act also covers contracts

which may be performed through the use of "service

employees" as defined in the Act.

What are "Service Employees"

The term 'service employee' means guards,
watchmen, and any person engaged in a

recognized trade or craft, or other skilled

mechanical craft, or in unskilled, semi

skilled or skilled manual labor occupations;

197. 41 U.S.C. sec. 357(b)(Supp. Ill 1964).
198. 29 C.F.R. sec. 4.111{b)(1968).
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and any other employee including a fore
man or supervisor in a position having

trade, craft, or laboring experience as the
paramount requirement; and shall include

all such persons regardless of any con
tractual relationship that may be alleged

to exist between the contractor or sub
contractor and such persons."199

Thus the classes or categories covered are:

1. ^Specificallv_7 guards, watchmen

2* Any Person engaged in

a. A recognized trade or craft, or other skilled

mechanical craft

b. Unskilled, semi-skilled, or skilled manual

labor occupations

3. Any other employee, including a foreman or

supervisor, in a position having trade, craft, or

laboring experience as the paramount requirement.

4. All such persons regardless of any contractual

relationship between a contractor or subcontractor

and such persons.

The specific inclusion of guards and watchmen

is doubtless in response to Congressman O'Hara who

sponsored the service contract bills in the House. His

attention was drawn to the service employees1 plight

by problems involving guards on Nike sites in the
200

Detroit area.

199. 41 U.S.C. sec. 357(b)(Supp. Ill 1964).
200. See generally 1964 Hearings, supra note 12,

at 6 et seq.
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The final provision in the definition regarding

contractual relationships is designed to preclude a

contractor from evading the provision of labor standards

to service employees by subcontracting out the work.

The 1964 hearings are replete with evidence of "fly-

by-night" contractors having successfully bid on a

Government contract then subcontracting out, after taking

their "cut" of the profits "off the top". It was said

that this process was often repeated by subcontractors

down through lower tiers, each subcontractor taking his

"cut", all of which resulted in extremely depressed wages

for the service employee who actually performed the
201

contract work.

The statutory definition expressly includes fore

men and supervisory personnel whose position has as the

paramount requirement trade, craft, or laboring experience.

Excluded from the definition by Labor Department

interpretations are "bona fide executive, administrative,
202

or professional" employees.

Much of the language in the definition with the

exceptions already noted was taken directly from the

203 204
1954 amendments to the Classification Act of I949.

201. See generally 1964 Hearings, supra note 12,
at 16, 17. —*— '

202. 29 C.F.R. sec. 4.113(b)(1968).
203. 5 U.S.C. 1082(1964).

204. 5 U.S.C. sees. 1071-1174(1964).
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The Classification Act defines so-called "wage board"

or "blue collar" workers employed directly by the

Federal Government.

The legislative history of the Act shows that

definition of "service employee" in terms of the Classi

fication Act was recommended by the General Services

205 206
Administration as a change to H.R, 6088. It

will be recalled that the theory of H.R. 6088 envisioned

that each federal agency would establish comparability

between its own direct employees and contractor employees.

Use of the Classification Act criteria was suggested

as a means to establish comparable "levels of work

and pay" and to emphasize the fact that the "level of

work" was to be taken into consideration when determining
20?

prevailing wages. The language Classification Act

was carried over into the Service Contract Act of I965

apparently as a convenient method of defining the

term "service employee". Thus the Labor Department is

able to define "service employee" by reference to a

Civil Service Commission publication, the Bluebook of

Blue Collar Occupational Families and Series.

To summarize, some contracts are defined to be

205. H. Rep. 1495» supra note 12, at 7.
206. 88th Cong., 1st Sess.(1964).
20?. H. Rep. 14-951 supra note 12, at 7.
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service contract solely by contract type (custodial,

janitorial, etc.). Other contracts are service contracts

because of the use of "service employees" performing

the contract work. The term "service employee" is

defined in the Act and is interpreted by the Labor

Department as meaning any contract employee who would

be a "blue collar" or "wage board" employee if employed

directly by the federal Government. By Labor Department

interpretation "bona fide executive, administrative, or

professional" employees are not deemed to be service em

ployees. By statute a person who would otherwise be

deemed a service employee is not removed from this

category by reason of being a foreman or supervisor.

The contracting officer should keep in mind the Labor

Department's interpretation of the Act's intent:

In determining questions of contract
coverage, due regard must be given to the

apparent legislative intent to include
generally as contracts for 'services1 those

contracts which have as their principal

purpose the procurement of something other

than the construction activity described in

the Davis-Bacon Act or the materials,

supplies, articles, and eguipment described

in the Walsh-Healey Act."208 (emphasis supplied)

The "Use" of Service Employees

Having at least a rough definition of "service

employees" the next order of business should be to

208. Note 198, supra.
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fit it into the remainder of the phrase "to furnish

services..,through the use of service employees" in

performing the contract.

Thus the Labor Department holds that if the princi

pal purpose of the contract is to obtain services through

the use of service employees it is a service contract

"lf any of the services which it is the principal pur

pose of the contract to obtain will be furnished through

209
the use of any service employee or employees."

Therefore, even if it is contemplated that a con

tract for services will be performed individually by

the contractor himself /and therefore excluded from the
210

Act as a contract for direct services J the con

tracting officer can treat it as outside the Act's

coverage only if he is absolutely sure that no other

service employee will be used. The use of even one

service employee in addition to the individual contractor

removes the contract from the statutory exclusion. The

211

contracting officer can omit the required clauses

from such a contract only if he is absolutely certain

that no one other than the individual contractor will

209. 29 C.F.R. sec. 4.113(a)(1968).

210. "This Act shall not apply to...(6) any employ

ment contract providing for direct services to a federal

agency by an individual or individuals...." 41 U.S.C.

sec, 356(6) (Supp. Ill 196*0.
211. ASPR sec. 12-100Ma) and (b)(1968).



212

perform on the contract.

The source from which service employees will be

drawn is immaterial. Thus the fact that employees

of a municipal, county, or state government will be

used to perform the services required by a federal

contract does not remove it from the service contract
213

category. Kiis rule would apply, for example, where

a military installation's contracts with a nearby muni

cipality for the removal of garbage from the installa

tion; that the contract service employees are employed

by the municipality is immaterial.

Exclusion of "executive. administrative
and professional" employees

Although a contract for services to be performed

to a very substantial degree by "bona fide executive,

administrative, or professional" personnel is deemed

not to be a service contract within the meaning of the

Act, the use of such personnel in supervisory roles

is not sufficient to exempt the contract from the Act.

Thus, where service employees are to be used, including

"supervisory personnel", the fact that the manner in

which these services are performed is subject to the

212. 29 C.F.R. sec. 4.1l3(a)(1968).

213. 29 C.F.R. sec. 4.1l3(a)(l)(1968)
21<K Id. sec. *Kll3(b).

65



"continuing overall supervision" of professional per

sonnel is immaterial; the contract remains a service

215
contract.

A contract for services to be performed entirely

by professional personnel is deemed exempt from the

Act's coverage; a contract for medical services is an

example. Contracts for professional services which

services are to be performed "essentially" by pro

fessional employees where the use of service employees

will constitute only a minor factor in performance
216

are exempt from the Act.

One aspect of the use of professional employees

should be emphasized. The Labor Department classi

fies employees as professional, administrative, or

executive, not necessarily in accordance with a lay

man's definition, but in accordance with lengthy and

complicated definitions set out In the Code of Federal
21?

Begulations. If a particular employee fails to qualify

under this definition, he will not be considered as

exempt from coverage under the Act, regardless of the fact

218

he may be very highly paid. Thus the Labor Department

treats laboratory technicians, draftsmen, air ambulance

215. Id. sec. *.113(a)(l).

216. II. sec. 4.113(a)(2).
217. 29 C.F.R. Part 5*H(1968).
218. 29 C.F.R. sec. 2.156(1968).
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pilots and others as service employees on the same level

with federal "blue collar" employees.

Prom these examples it is clear that although

an exemption exists for professional personnel, it is

narrowly construed by the Labor Department. Unless it

is patent that the principal purpose of a contract is

services to be rendered by professional employees within

the Labor Department definition, a contracting officer

would be ill advised to assume it was not a service contract.

Contracts for Services Involving Supplies

Thus far only procurements involving services have

been considered in the discussion of the problems which

may face a contracting officer in determining whether

a particular procurement will be a service contract.

There are a number of situations where both labor or

services and some form of supply may be required. For

example, for Government convenience, a single procurement

may include both services and the supply of tangible items.

For example, in a single contract document a number of

new typewriters may be purchased together with an agree

ment to repair typewriters already in Government use. In

this situation the Labor Department deems the contract

to be severable. So much of the procurement as pertained

to the repair of typewriters is considered a service

contract, accordingly appropriate service contract clauses
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would have to be Included. On the other hand that portion

of the contract calling for the supply of new typewriters

would not be a service contract. The tfalsh-Healey Act

would apply to the latter if the contract amount was
219

more than #10,000. Another similar example, is a con

tract for the repair and maintenance of vehicles. The

fact that some supply parts are furnished does not alter

the principal purpose of the contract - to service and

repair machinery through the use of service employees.

n ^ 220
Such contracts would be subject to the Act, even

though the furnishing of non-labor items is an Important
221

element of the contract.

Assuming service employees will be used in per

forming the contract the Act will be applied regardless

of the proportion of labor cost to the total cost of
222

furnishing the services. For example, a contractor

who rents the Government a bulldozer with operator may

be paid on the basis of #40 per hour; the fact that

the operator is paid only $7.50 an hour does not alter

the Act's application.

The form in which a contract is drafted is not

determinative of the Act's application assuming ser-

219. 29 C.F.R. sec. 4.132(1968).
220. 29 C.P.R. sec. 4.131(1968).
221. Id. sec. 4.131(a).
222. Id.
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vice employees will actually be used in performing
223

the work. A contract for rental of a crane could

be artfully drafted to make it appear that the crane

was being furnished as a supply item. If in fact the

work to be done reasonably contemplated the use of a

service employee of the contractor to operate the

crane the contract doubtlessly would be considered a

service contract.

The Labor Department gives other examples to
224

illustrate the same principles: The recurrent supply

to a Government agency of freshly laundered items on a

rental basis. Here the services of employees are

involved in laundering the items, delivering them to

the place desired by the agency, and picking up soiled

items for return to the contractor's premises. Con

tracts for plowing and reseeding where equipment and

driver are furnished by the contractor, contracts for

aerial spraying or aerial reconnaissance where the con

tractor furnishes the aircraft and pilot, and contracts

for furnishing the Government vehicles or equipment

with drivers or operators are all considered service

contracts.

223. Id.

224. 29 C.F.R. sec. 4.13Kc) {1968).
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The fact that a contract is not reduced to writing

an oral contract - does not remove it from the Act's

coverage assuming it qualifies as a service contract.

Summary:

In summarizing the efforts to determine what a

service contract is it should be recalled that the

Service Contract Act applies to "every contract (and

bid specification therefor) entered into by the United

States or the District of Columbia...the principal

purpose of which is to furnish services in the United

225
States through the use of service employees...."

It has been shown that the Wage and Hour and Public

Contracts Division, Department of Labor, interprets this

definition as broadly as possible to carry out the in

tent which it attributes to Congress. This intent is

interpreted to mean that labor standards in the form

of minimum wages and fringe benefits are to be provided

for every employee who can possibly be brought within

the purview of the Act.

To carry out its interpretation of the Act's

coverage the WHPC Division interprets the words "United

States" very broadly to mean every agency, instrumen

tality, and corporation of the United States Government,

225. 41 U.S.C. sec. 351(Supp. Ill 1964).
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including in some cases private companies who are deemed

to be "agents" of the United States.

The Act as written defines service contracts as

those whose "principal purpose" is to obtain services.

The words "principal purpose" are very narrowly con

strued to the degree that it seems that if any purpose

of the contract involves the use of service employees

it is deemed to come within the Act's coverage.

"Services" to which the Act applies are apparently

interpreted to mean every modicum of labor not specifi

cally included as construction under the Davis-Bacon Act

or supply of the Walsh-Healey Act.

"Service employees" are broadly defined to include

any person determined to be a "blue collar" worker by

the Civil Service Commission.

Although "professional, executive, and administra

tive" employees are deemed not to be service employees,

the criteria by which these categories are established

is restrictive. High wages alone do not establish a

person as a "professional" employee.

The "use" to which a service employee is put on a

contract may be very minor indeed and yet qualify the

contract as a service contract. This is a logical

result of the Labor Department's restrictive view of

the "principal purpose" test.
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CHAPTER VI

CONTRACTS EXCLUDED PROM THE ACT'S COVERAGE

The Service Contract Act itself excludes from

226
its coverage seven types of contracts. It should

be kept in mind that any such exclusion necessarily

reduces the number of employees who may be said to be

within the Act's coverage. Thus in accordance with

its policy of extending the Act's coverage to the

maximum extent possible, the Labor Department very

narrowly construes the seven excluded contracts.

Davis-Bacon Contracts

First, the Act does not apply to "any contract

of the United States or the District of Columbia for

construction, alteration and/or repair, including

painting and decorating, of public buildings or pub-
227 —

Ii£ works." (emphasis supplied)

Though not specifically stated in the Act. the
228

legislative history shows that this definition refers

to contracts falling within the coverage of the Lfevis-
229

Bacon Act.

226. 41 U.S.C. sec. 356(Supp. Ill 1964).
227. Id. sec. 356(1).

228. See H. Rep. 9^8, supra note 95, at 5
229. *K) U.S.C., sec. 27ottT964).



A contracting agency or contracting officer would

in all probability, taking the definition at face value,

conclude that any service contract which calls for con

struction, alteration, or repair of a public building

or public work was excluded from coverage under the

Service Contract Act. Unfortunately, so logical a

conclusion would be erroneous.

The WHPC Division interprets the exclusion to mean

only that contracts are not to be covered by both the

Davis-Bacon and the Service Contract Acts. The intent

of Congress, according to the WHPC Division, was only

230

to avoid overlapping coverage of the two Acts. Thus

since the Davis-Bacon Act applies only to constuction

contracts involving more than $2000, the Service Con-

trace Act applies to construction contracts involving

the use of service employees if the contract amount is
231

$2000 or less.

From the geographical viewpoint there are areas

where the Davis-Bacon and Service Contract Acts do not

overlap. The geographical definition of the "United

States" in the Service Contract Act is broader than

that in the Davis-Bacon Act. "United States" under

Davis-Bacon means the boundaries of the fifty states

230, See 29 C.P.R. sec. 4.115(b)(2)(I968)

231. Id. sec. ^Il6(b)(3)
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and the District of Columbia. "United States" under

the Service Contract Act includes the fifty states,

the District of Columbia and nine other areas as wells

Puerto Rico, the Virgin Islands, Outer Continental Shelf

Lands, American Samoa, Guam, Wake Island, Eniwetok Atoll,

Kwajalein Atoll, and Johnston Island. Thus on these

islands and areas Davis-Bacon has no application regard

less of contract amount; consequently the Service Con

tract Act does apply to construction contracts involving
232

service employees.

Often construction activity under Davis-Bacon

necessarily involves the clearing of land, and/or the

demolition or dismantling of structures as a prerequi

site to actually beginning work on a public work or

building. Assuming the contract involved more than

$2000 and was to be performed in one of the fifty

states or the District of Columbia, the Davis-Bacon Act

would apply to the exclusion of the Service Contract

Act to all work at the scene, including clearing the land.

If a location is to be cleared, but no construction

activity is to follow, the Davis-Bacon Act is not appli

cable; the Service Contract Act would apply as a con-

233

trace for clearing, dismantling, or demolition work.

232. Id.

233. Id. sec.



There may be instances where a contracting officer

includes in a single contract document construction work

some of which is subject to Davis-Bacon coverage and

some of which is not. The WHPC Division views the

contract as severable; the Service Contract Act would

apply to that part of the contract not covered by Davis-

234
Bacon and appropriate clauses would be required.

Walsh-Healey Contracts

233
Section 7(2) of the Act excludes from its coverage

"any work required to be done in accordance with the

provisions of the Walsh-Healey Public Contracts Act...."

(emphasis supplied) Note that this exclusion applies to

work required to be done in accordance with Walsh-Healey,
236

whereas under Section 7(1) the exclusion applied to con

tracts covered by Davis-Bacon. The WHPC Division held

that the purpose of the exclusion was to prevent the

overlapping of differing wage standards under the two

237
Acts.

238

The Walsh-Healey Act applies to contracts for more

than $10,000 for the manufacture, or furnishing, of

materials, supplies, articles, or equipment. For contracts

of $10,000 or less there is no overlapping of coverage

3 Id. sec. 4.1l6(c).

235. *I U.S.C. sec. 356(2)(Supp. Ill 1964).
236. 41 U.S.C. sec. 356(l)(Supp. Ill 1964).
237. 29 C.F.H. sec. 4.122(1968).
238. 41 U.S.C. sec. 35-45(1964).

15



between Walsh-Healey and the Service Contract Act. Nor

is there any overlapping of coverage if the principal

purpose of a contract is the manufacture or furnishing

of materials since the Service Contract Act covers the

furnishing of services. The exclusion under Section
239

7(2) is not pertinent in these two instances.

The exclusion becomes pertinent where both the

Walsh-Healey and the Service Contract Act apply to a

single contract, Walsh-Healey would apply to a contract

for more than $10,000 if the furnishing of materials,

supplies, articles, or equipment "in a substantial amount"

is required, or amounts to "a significant or independent
240

purpose" of the contract.

The Service Contract Act would apply to the same

contract if it had as its principal purpose the fur-

24l
nlshing of services through the use of service employees.

Under a contract subject to this dual coverage, the

"work required to be done in accordance with..." Walsh-

242
Healey which is excluded by Section 7(2) is interpreted

to be only the work of those employees who are "engaged

iS 2£ connected with the manufacture, fabrication.

239. Id. sec. 356(2).

240. 29 C.F.R. sec. 4.122(1968).
241. Id.

242. Id.



assembling* handling, supervision, or shipment of

materials, supplies, articles, or equipment required
243

under the contract."

Service employees thus "engaged in or connected

with the manufacture, fabrication, assembling, handling,

supervision or shipment11 and these employees only, are

excluded from Service Contract Act coverage and sub

ject only to Walsh-Healey. Other service employees

under the same contract, such as guards, watchmen, and

clerks, are not subject to Walsh-Healey nor to the ex-

2'in
clusion and are subject to the Service Contract Act.

Such is the interpretation which the WHPC Division

has attached to the exclusion of Section 356(2). Such

interpretation is not justified by the legislative

history of the Act. In the analysis of the bill con-
245

tained in the House report it is said "/section 356/

exempts from the application of the act...(2) Contracts

covered by the Walsh-Healey Public Contracts Act." (em

phasis supplied)

The Senate report of the bill reads exactly the
246

same. In the debate on the bill on the floor of the

243. 41 C.F.R. 50-201.102.
244. 29 C.F.R. sec. 4.122(1968).
245. H. Rep. 948, supra note 95, at 5.
246. S. Rep. 798, supra note l6l, at 5.

77



24?

House, Congressman O*Hara, sponsor of the bill,

indicated his belief that the exclusion applied to

"contracts" covered by Walsh-Healey.

In his testimony before the House Subcommittee on

Labor, the Solicitor of Labor, Mr. Charles Donahue,

spoke of exemptions:

Specifically exempt, I wish to under
line, are any contracts for the con
struction, alteration, and repair, in
cluding painting and decorating of public
works of the United States. This insures

that those who may be subject to the Davis-

Bacon Act will not be subject to this
particular statute. Second, the same end
is accomplished, so far as the Walsh-

Healey Act is concerned. Any workers or

contracts which are subject to the

Walsh-Healey Act would not be subject to

this particular statute.2^8(emphasis supplied)

At this same hearing, Mr. Donahue pointed out

changes which the 1965 version of the Service Contract

Act had made in predecessor bills. There was no men

tion of any changed provisions regarding statutory
249

exclusions.

250

The three bills which can be considered direct

predecessors of the I965 Act all excluded contracts

247. Ill Cong. Rec. 24387(1965).
248. 1965 Hearings, supra note 38, at 9.
249. See generally 1965 Hearings, supra note 38, at

7 et seq.

2|0. H.H. 1678 and H.R. 6088, 88th Cong., 2d Sess.
(1964), each of which is set out in its entirety in the
1964 Hearings, supra note 12, at 1 and 5, respectively;
H.R. 11522, 88th Cong., 2d Sess. (1964).
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covered by the Walsh-Healey Act.

During the 1965 Hearings, Congressman OfHara

evidenced his belief that the Service Contract Act

would not apply to contracts covered by the Walsh-

Healey Act in a colloqy with Mr. Donahue. Having said

that the Act would not apply to GOCO contracts, Congress

man O'Hara went on to say:

Incidentally, speaking of the Walsh-
Healey Act, one of the things I have been

considering is the extension of the coverage
of Walsh-Healey to other employees of the
contractor who provides the supplies called
for in a supply contract.

It is my understanding, under Walsh-
Healey that if, for example, Chrysler

Corp. has a contract to build trucks for
the Army, the Walsh-Healey prevailing wage
determinations apply only to those employ
ees who are directly involved in the pro

duction of those trucks.

It wouldn't apply to the fellow who is

sweeping up around the area in which the

production takes place. It wouldn't

apply to the fellow who is the time
keeper on the job. It wouldn't apply to
the guard standing at the gate of the plant.
It seems to me that it ought to be
broadened so that it does apply to

them. Perhaps it would apply in a

Government-owned plant. I believe, that
is the position you are taking, where the

plant itself was operated under contract.
But in a privately-owned facility, such
as the Dodge plant in my district pro

ducing trucks for the Army, it wouldn't

apply to those categories of employees.

I had not thought of taking up that
question at this time. It will have
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251
to wait its turn.

That Mr. Donahue understood Mr. O*Hara to have been

referring to broadening the scope of the Walsh-Healey

Act and not to broadening the scope of the Service

Contract Act is evidenced by Donahue's immediate reply:

"I think the Department would be sym

pathetic to any constructive proposal to

try to sensibly broaden the reach of the

Walsh-Healey Aot«wZ5Z (emphasis supplied)

It seems clear that the understanding of the

Congressman who sponsored the Service Contract Act as

well as the Solicitor of the Department of Labor was

that where a contract was subject to the Walsh-Healey

Act, the Service Contract Act would not apply. The

253
wording of the Act in Section 356(2) was changed

indicating only work covered by Walsh-Healey would

be excluded from coverage under Service Contract Act

only in the final draft of the Act prepared by the

Labor Department. Although it was no doubt the in

tention of the Labor Department to change the effect

of the exclusion, it is clear the Congress was not

made aware of the change and that neither the Congress

nor the Solicitor of Labor intended the change.

251. 1965 Hearings, supra note 38, at 11.
252. Id.

253. "any work required to be done in accordance with

the provisions of the Walsh-Healey Public Contracts...."

(emphasis supplied)
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The erroneous interpretation of the WHPC Division

effecting dual coverage by both Walsh-Healey and the

Service Contract Act causes undue complication in

administration by contractors who have employees

covered by both acts.

Public Transportation Contracts

The third exclusion provided by the Act is "any

contract for the carriage of freight or personnel by

vessel, airplane, bus, truck, express, railway line

or oil or gas pipeline where published tariffs are in

effect.*1 This exclusion is construed strictly and

applies only to common carriers in the terms used.

Since taxicabs are not specifically mentioned, the

255
exclusion does not apply to this means of conveyance,

despite the fact that in many localities regulation of

taxicabs is very strict. Also if a particular mode of

carriage is not in fact regulated by published tariff

rates under authority of state or federal law a contract

using that mode of transportation would not come within
256

the exclusion.

Communications Contracts

Section 356(4) of the Act excludes from its coverage

"any contract for the furnishing of services by radio,

254. 41 U.S.C. 356(3)(Supp. Ill 1964).
255. 29 C.P.R. sec. 4.117(1968).
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telephone, telegraph, or cable companies, subject to

the Communications Act of 1934...." This exclusion

is strictly construed. "It does not exempt from the

Act any contracts with such companies to furnish any

other kinds of services through the use of service
257

employees." Presumably a contract with such a com

pany to remove obsolete poles and wire from a military

installation would not be considered as furnishing

"services by radio", etc. and would not come with

the exclusion.

Public Utility Contracts

Contracts for "...public utility services, in

cluding electric light and power, water, steam, and
258

gas" are excluded from the Act's coverage. This

exclusion applies only where such utilities are regu

lated by federal, state, or local law. Examples of

contracts coming within the exemption are those be

tween federal electric power marketing agencies and

investor-owned electric utilities, Hural Electrifi

cation Administration cooperatives, municipalities,

and state agencies engaged in the transmission and sale

of electric power and energy.

257. 29 C.P.H. sec. 4.118(1968).
258. 41 U.S.C. sec. 356(5).
259. 29 C.F.R. sec. 4.119(1968).
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Contracts for Individual Services

Employment contracts "providing for direct ser

vices to a federal agency by an Individual or indivi-

260
duals...." are excluded from the Actfs coverage.

This section makes it clear that the Act applies only

261

to contracts for services with independent contractors.

A contract for services to be performed by an indi

vidual which in effect makes him an employee of an

262

agency is not covered by the Act. A contract for

services of a kind to be performed by service employees

entered into Kith an independent contractor whose in

dividual services will be used in performing the con-

263
tract is not within the exclusion. Nevertheless,

such a contract does not come within the Act's general

coverage so long as only the individual contractor's

services were used. If the individual contractor

used even one other service employee, the contract would

come within the Act's coverage and the exclusion would

264

not affect it in any way.

260. 41 U.S.C. sec. 356(6)(Supp. Ill 1964).
261. 29 C.F.H. sec. 4.121(1968).
262. Id.

263. l£.
264. Id.
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Operation of Postal Contract Stations

26*5
The final statutory exclusion pertains to

"any contract with the Post Office Department, the

principal purpose of which is the operation of postal

contract stations." As originally written this exclu

sion included the "transportation, handling, or delivery"

of mail as well as the operation of postal contract

stations. "Transportation, handling, or delivery11

was deleted by the House Subcommittee on Labor, no

266
doubt at Congressman O'Hara's insistence. It was

the hauling of mail by non-union drivers in Michigan

under Government contract which first brought Congress-

267
man OfHarafs attention to the service contract problem.

Thus it is clear that a contract the principal purpose

of which is the "transportation, handling, or hauling"

of mail is a service contract.

The Secretary of Labor has granted an exemption,

however, which excludes from the Actfs coverage con

tracts with common carriers for the carriage by rail,

air (except air star routes), bus, and ocean vessel.

This exemption applies only if the carriage is per

formed on regularly scheduled runs and over regularly

265. 41 U.S.C. sec. 356(7)(Supp. Ill 196*0.
266. See 1965 Hearing, supra note 38, at 11.
267. Id.



scheduled routes and accounts for only an insub-

268
stantial portion of the revenue earned by these carriers.

It should be clear from this discussion that the

seven statutory exclusions are very narrowly con

strued by the WHPC Division in order to obtain maximum

coverage under the Act's general provisions.

268. 29 C.P.H. sec. 4.6(m)(9)(1968).



CHAPTER VII

DETERMINING THE AMOUNT OP THS CONTRACT

Having determined that a contemplated procurement

will in fact be a service contract the contracting

agency or officer must determine what the monetary

amount of the contract will be. Depending on the

determination of contract amount, the procurement may

be relatively uncomplicated, or may involve quite a

number of factors tending to make the procurement more

complex.

If the contract amount is $2,500 or less the con-

269
tracting officer is required to insert a clause

wherein the contractor agrees to pay his employees at

least the minimum wage specified by the Fair Labor
270

Standards Act, as amended, and proceed with the

procurement.

If, on the other hand, the contract amount exceeds

$2,500, the contracting officer must furnish the WHPC

Division with notice of intention to make a service
271

contract, possibly insert minimum wage determination

269. ASPR sec. 12-100Mb) (1968)/Currently found in
Defense Procurement Circular No. 65(28 October 1968)7.

270. 29 U.S.C. sees. 201-219(196^).

271. 29 C.P.R. sec. ^.^(1968); ASPR sec. 12-1005.2
(1968).
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272

in the Invitation for Bids or Request for Proposals

2?3
and insert appropriate clauses, as well as other things.

The WHPC Division, by interpretation of the Act,

holds that the contract amount is determined by the

legal consideration agreed to be paid whether in money

274
or other valuable consideration. The inquiry, there

fore, is not merely how much the contract costs in

terms of dollars and cents, rather what the value of

the contract is under all the circumstances of the

particular procurement. Thus, under a contract to raze

a building, under circumstances not within the Davis-

Bacon Act, not only may the contractor not be paid by

the Goverrment for his work, but may actually make

payments to the Government for the right to raze the

structure and use the property and materials obtained.

The value of the contract would be the value of the

material and/or property the contractor obtained, less any

amount of money he paid to the Government, in excess of

275
such amount.

All bids from the same person on a single Invi

tation for Bids are considered to be a single offer;

272. 29 CF.H. sec. 4.5(1968); ASPR sec. 12-1005.3(1968).

273. 29 CF.R. sec. 4.6(1968); ASPR sec. 12-1004(a) (1968).

274. 29 C.F.R. sec. 4.141(1968).

275. Id.
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the total award to such person determines the contract

2?6

amount for purposes of the Act's coverage. Thus

bids from a company quoting prices for cleaning of

five buildings, each at $2,400, covered by one Invi

tation for Bids, would amount of $12,000 and the Act

would require the contractor to pay the minimum wage

and provide fringe benefits established by determina

tions of the Labor Department.

If negotiation is used instead of formal ad

vertising, the contract amount is nevertheless de

termined under formal advertising principles. There

fore, all property and services which would properly

be grouped together in a single procurement and would

be included in a single Invitation for Bids if it

were a formally advertised procurement must be in

cluded to establish the aggregate contract amount.

On the other hand, a procurement may involve more

than $2,500 where.bidders are allowed to bid on separate

portions or increments of the services required, none

of which amount to #2,500. In this case the contract

amount is measured by the portion of total contract

277
and separately awarded to individual and unrelated bidders.

276. Id. sec.

277. Id.
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Presumably, even in this situation if several apparently

individual bidders were in fact connected with a single

controlling parent company the division would not be

allowed and the contract amount would be the aggregate

of the amount of all the contracts awarded to the parent

contractor.

Deductions from the contract amount for contracts

for more than $2,500 which may contingently be deducted

from the amount which will actually be paid by the

Government are not considered for purposes of estab

lishing the contract amount. Thus, deductions for

prompt payment, or penalty deductions for late delivery,

and the like, are not considered for purposes of

278
determining the contract amount.

Where the contract amount is indefinite the pre

sumption is that the contract will exceed $2,500 and the

labor standards clauses must be included "unless the

contracting officer has definite knowledge in advance

279
that the contract will not exceed $2,500 in any event."

This rule finds its widest application in negotiated

contracts which provide for delivery of services in

response to individual purchase orders or calls, during

278. Id. sec. 4(),

279. 29 C.F.R. sec. 4.1^2(1968).
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280

the life of the contract. The fact that under the

contract the Government is not obligated to purchase

any services does not change its character as a ser

vice contract. Lacking definite knowledge that under

no event will the contract exceed $2,500, the contract

ing officer must insert the required labor standards

clauses.

280. See generally ASPR sec, 3.^09(1968)
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CHAPTER VIII

REQUIREMENTS FOR SERVICE CONTRACTS

Based on the considerations discussed previously,

the contracting officer will establish the amount in

volved in the service contract.

Contracts Less Than $2.500

If the contract amount is $2,500 or less, the con

tracting officer must insert in the Invitation for

Bids or Request for Proposals the contract clause

281

found at Section 12-1004(b), assuming, of course,

that the service contract is not to be performed out

side the United States, is not within one of the

statutory exclusions, nor within one of the exemptions

promulgated by the Secretary of Labor,

The aforementioned clause is essentially a con

tractual stipulation whereby the contractor agrees that

he and any subcontractor will pay all his employees

performing work on the contract not less than the mini

mum wage specified under Section 6(a)(l) of the Pair

Labor Standards Act of 1938, as amended. (As of January,

1969, the specified wage is $1.60 per hour.) The clause

makes an exception to the 6(a)(l) minimum wage where

281. As of January, 1969f the revised sections of
ASPR dealing with the Service Contract Act may be found

in Defense Procurement Circular No. 64(28 October 1968).
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the contract is to provide linen supply services to the

Government and less than 50% of the contractor's gross

annual dollar volume of sales or business done is derived

from such linen supply contracts. In such a situation

the contractor may pay employees not directly engaged

in providing services under service contract a lesser

282

wage. If more than 50% of the linen supply contrac

tor's gross annual dollar volume or business done is

attributable to linen supply contracts with the Govern

ment he is required to pay all his employees not less

than the wage specified by Section 6(2)(1) of the Fair

283
Labor Standards Act ($1.60 per hour as of January,

1969).

It should be noted that payment of the minimum wage

required by the Fair Labor Standards Act is required for

284
all service contracts regardless of the contract amount.

This requirement stems directly from the Service Con-

285
tract Act and is binding on a service contractor by

force of law whether or not a contractual clause appears

282. $1.30 beginning 1 February 1969; #1.45 beginning
1 February 1970; and $1.60 beginning 1 February 1971.
^See 29 C.F.H. sec. 4.160(196817 ASPR requires the inser
tion of a specific clause for linen supply contracts.

/See ASPR sees. 7-104.26 and 12-1004(d) (1J7.
283. See generally 29 C.F.R. sec. 4.160(1968).
284. 40 U.S.C, sec. 35Kb) (1) (Supp. Ill 1964).
285. Id.
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286
in the contract. Nevertheless the regulations of

28?
the Secretary of Labor and the implementing regu-

288

lations of the Department of Defense require in

sertion of an appropriate clause.

Increased costs to service contractors will emanate

from future increases in the minimum wage which may be

required by amendment of the Pair Labor Standards Act

since the Service Contract Act incorporates that wage

by reference. In such situations the Department of

Defense has recently provided for appropriate increase

in the contract price in multi-year service contracts

289
and service contracts with options to renew.

Contracts Exceeding $2,500

If a contemplated service contract is for more

than $2,500, the contracting officer must do a number

of things required by the Act, some prior to the issuance

of an Invitation for Bids or Request for Proposals,

and others immediately after contract award. Other

responsibilities of the contracting officer with regard

to the Act - residual responsibilities - exist throughout

the life of the contract and extensions thereof. It is

286. 29 C.F.R. sec. 4.159(1968).

287. 29 C.F.R. sec. 4.7(1968).
288. ASPR sec. 12-1004(b)(1968).
289. ASPR sec. ?-107(d)(1968).
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the purpose of the remainder of this paper to set out

those duties and responsibilities in the sequence

mentioned above.

Notice of Intent

Not less than thirty days prior to the issuance

of an Invitation for Bids or the commencement of nego

tiations, the contracting officer must fill out and file

a so-called Notice of Intention to Make a Service Con-
290

tract and Response to Notice. This Notice is Standard

Form 98 which has directions for its use on the re

verse side. Despite directions found there, only

the original and three copies are to be forwarded.

Whenever the detailed information called for on the

Notice is not reasonably available the contracting

officer should provide as much general information as

is available. The most important information contained

in the Notice is the classes and numbers of service

employees who will be employed under the contract. The

Notice will be forwarded directly to the Administrator

of the Wage and Hour and Public Contracts Division, U.S.

Department of Labor, Washington, D.C. (Supplies of

Standard Form 98 are available in General Services Ad

ministration supply depots, listed under federal stock

290. See generally 29 C.F.R. sees. 4.3-4.5(1968) and
ASPR sec. 12-1005.2(1968).



number 752+O-926-89?2.)

The Administrator, WHPC, will complete and return

the form to the contracting officer advising of any

determination of minimum monetary wages and fringe

benefits applicable to the classes of service employees

who were designated on the Notice. A register of wage

determinations and specifications is available at

district, regional, and national offices, of the Wage

and Hour and Public Contracts Divisions. Also, some

large procurement offices have such registers.

If "exceptional circumstances" prevent the filing

of the Notice to Make a Service Contract at least

thirty days before issuance of the Invitation for Bids

or Request for Proposals, the Notice must be forwarded

to the Administrator as soon as practicable thereafter,

291
together with a "detailed explanation" for the delay.

The purpose for sending the Notice of Intention is,

of course, to secure the most recent wage and fringe

benefit determinations or revisions of determinations

for the locality where the contract will be performed.

Presumably in most cases the thirty day period gives the

Labor Department sufficient time to make wage determina

tions required by a particular contract where none

291. 29 C.F.H. sec. *KMb)(1968); ASPR sec. 12-
1005.2(b)(1968).
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existed, or to revise extant determinations in the

register, as necessary.

Wage Determinations

If in response to the Notice of Intention to Make

a Service Contract the Labor Department advises the

contracting agency of any applicable currently effective

wage determinations, these determinations must be made

a part of the proposed contract by inclusion of the

292
determinations as an attachment to the contract.

The same is true if the Labor Department revises any

determinations contained in the register of wage deter

minations and fringe benefits and communicates such a
293

revision to the contracting agency. In the case of

revisions of the register, the Labor Department has

made an exception. Thus, if notification of revision

is received by the contracting agency later than ten

days before the opening of bids in accordance with com

petitive bidding procedures the revised determination

is not effective and need not be included as an attach

ment to the contract unless the agency finds there is

reasonable time to notify bidders of the revision.

292. 29 C.P.R. sec. JK5U968).
293. Id. sec. 45(b)
29*K Id.
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A close reading of the Labor Department's regulations295

indicates that the ten day exception applies only to

revisions (and not to communications responsive to the

Notice of Intent) and then only in the case of formally

advertised bids. Contrarily, the Department of Defense

interprets the exception to apply to both communications

responsive to the Notice of Intent and to revisions of

the register and both in the case of negotiated as well
* 296

as formally advertised contracts.

Under the Department of Defense interpretation,

either a revision of determinations contained in the

register or a communication responsive to the Notice

of Intent received later than ten days before bids

opening, or the date for receipt of proposals in the

case of negotiated procurements is not effective unless

a reasonable time for notifying bidders or offerors

is found to exist. If the contracting officer finds

there is not a reasonable time remaining during which

bidders can be notified, the wage determination is
297

omitted from the contract.

In some cases the Labor Department will make

neither wage nor fringe benefit determinations for anv_

295. Id.

296. ASPR sec. 12-1005.3(1968).
297. See generally ASPH sec. 12-1005.Ma)and(b)(1968).
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class of service employees who were listed on the Notice

of Intention. The Secretary of Labor has made an adminis

trative exemption in such cases. Where no class of con

tract employee is covered either by wage or fringe benefit

determinations, it is impossible to make such determina

tion a part of a contract by an attachment thereto and
298

none is required. Nevertheless, the contractor is

required to pay the minimum wage required by Section

6(a)(l) of the Fair Labor Standards Act.

The contracting agency may create for itself a num

ber of problems by total failure to file or by failing

to file a Notice of Intent to Make a Service Contract

within thirty days prior to the issuance of an invitation

for bids on the commencement of negotiations. In the case

of late filing of the Notice of Intent the Labor Depart-

299
ment under its regulations has a thirty day "grace

period" after the tardy Notice is actually filed during

which time wage determinations may be communicated to the

contracting agency. In cases where no Notice of Intention

is filed when in fact such Notice was appropriate the

Labor Department has thirty days after discovery of the

omission to issue wage determinations to the contracting

agency. In either of these situations the contracting

298. 29 C.F.R. sec. 4.5(b)(1968).
299. 29 C.F.R. sec. 4.5(o).
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agency is required to include in any contract which may

have been issued any wage determinations received from

the Labor Department. The agency may have to negotiate,

to pay additional costs, or make changes under any

contractual "Changes Clause" in order to include the

300

wage determinations.

301

Implementing Defense Department regulations re

quire the contracting officer to attempt to negotiate

a bilateral contract modification. The modification

302

should incorporate the required Service Contract Clause,

303
the wage determination(s), and equitably adjust the con

tract price to compensate for any increased cost of

performance.

If the contracting officer is not able to nego

tiate a contract modification incorporating the wage

determination he must document the contract file to show

30^
his efforts made in the attempt.

If the contracting officer questions the appli-

300. Id.

301. See generally ASPH sec. 12-1005.3(Defense Pro

curement Circular No. 68, dated 17 March 1969).
302. ASPH sec. 12-1004a(1968).

303- The wage determination is effective on the date

of issuance unless otherwise specified, ASPR sec. 12-

10O5.3(b)(I)(B)(1969).
304. Id. sec, 12-1005.3(b)(ii)(1969).
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cability of the Service Contract Act to the contract he

is required to forward the matter for resolution to the
305

Departmental level of his particular agency. The con

tracting officer then need take no further action, pending

resolution of the matter and a specific determination by

the Secretary of Labor that the contract is subject to
306

the Act,

Conformable Wage Rates

In other cases the Labor Department will make a

wage determination or a fringe benefit determination

which is applicable to some but not all classes of em

ployees who are listed on the Notice of Intention.

In these cases the exemption does not apply to any
30?

class of employees and all classes must ultimately

be brought under an appropriate classification. The

contracting officer deletes from the attachment any

classes of employees for whom no determination was

made by the Labor Department and proceeds with the

procurement.

Wage and fringe benefit determinations for the

class or classes of employees not covered by Labor

Department determinations, and therefore deleted

305. See ASPR 12-1005.3(b)(iii)(1969).
306. Id.
307. Id.
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308

from the attachment, are established by a tri-

party agreement involving the contracting officer, the

contractor and the service employees involved.

Any bidder on the contract agrees to the tri-

party procedure mentioned above since it becomes a part

309
of any service contract for more than $2,500. The

prescribed procedure requires the contractor to classi

fy any class of service employees not covered by a

Labor Department determination so as to provide a

reasonable relationship between their classification

and the Labor Department classifications) contained

in the attachment. The contractor is required to

submit a report to the contracting officer of the wages

310

and fringe benefits to be paid each such employee.

The contractor-classified employees must receive wages

and fringe benefits appropriate to their classifi

cation. If any disagreement as to appropriate classi

fications) or wages or fringe benefits arises between

the contractor and the employees or their representative,

the contracting officer enters the picture. If, then,

agreement cannot be reached, the contracting officer

submits the question, together with his own recommendation,

to the Administrator of the Wage and Hour and Public

308. 29 C.F.B. sec. 4.6(b).

309. Id. See also ASPR sec. 12-1004(a)and 12-1005.M1968).
310. 29 C.P.R. sec. 4.6(k)(1968).
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Contracts Divisions, Department of Labor, who will make

311
a final binding determination.

This procedure is also used where after award

additional classifications not previously contemplated

are found necessary. In either case failure of the con

tractor to pay the established conformable rates is a
312

violation of the contract.

313
The Labor Department regulations dealing with

conformable rates discussed above are undesirable from

the procurement point of view since it leaves for deter

mination after contract award important considerations

of employee wages. Specifically, some employee classi

fication and determination of appropriate wages and fringe

benefits is left for determination until after contract

31^
award by the "interested parties" in cases where the

Labor Department has made wage or fringe benefit

determinations for some but not all classes of employees.

This practice introduces unnecessary uncertainty into

the procurement process, particularly insidious where

311. 29 C.F.R. sec. 4.6(b)(1968); ASPR sec. 12-1004(a)
(1968).

312. 29 C.F.R. sec. 4,6(b)(1968); ASPR sec. 12-1004(a)
(I968).

313. 29 C.P.R. sec. 4.5 and 4.6(1968).

314. The contracting agency, the contractor, and the
employees who will perform on the contract, or their
representative. 29 C.P.R. sec. 4.5(1968).
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formal advertising is used. In effect the bidder is

being required to bid on an unknown factor - labor costs

of one or, perhaps, more classes of workers he will em

ploy. It would be a surprising bidder indeed who did

not inflate his bid under such circumstances. This

whole process is inimicable to close pricing of

Government contracts.

Time and again it was pointed out in the hearings

on the Service Contract Act that labor costs are the

315
most essential element of any service contract.

Lacking certainty in anticipated labor costs, the bidder

and the Government are at a marked disadvantage, es

pecially under formal advertising procedures. In the

hearings, Labor Department spokesmen pointed with

pride to the fact that it and not the individual pro

curement agencies would make wage and fringe benefit

316

determinations, that Department being the self-styled

317 318
"experts in this field.*1 Under its current regulations

the Labor Department has abdicated to the procurement

agencies part of the responsibility it so zealously

desired. It is suggested that the Labor Department

315. See I965 Hearings, supra note 38, at 5; 1964
Hearings, supra note 12, at 68.

316. 1965 Hearings, supra note 38, at 7,8.
317. Id.
318. 29 C.P.R. sec. 4.5(1968).
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should m all oases furnish wage and fringe benefit

determinations for all the classes of employees listed

by a procurement agency on the Notice of Intent. If

319
this cannot be done, the exemption for wages and

fringe benefits attachments to contracts should be

broadened to include those instances where some but not

all classes of employees are the subject of wage

determinations. Either of these approaches would re

move the procurement agency from the wage determination

"business" - an occupation it should not be in in any

event. More importantly it would remove the uncertainty

in procurement obtaining under its present regulation.

Wage Determination Attachments

Assuming he has received the Response Form, for

warded in the Notice of Intent to the Department of

Labor, and has received the appropriate wage and fringe

benefit determinations, the contracting officer makes

the determinations a part of the Invitation for Bids or
320

Request for Proposals as an attachment thereto.

Additionally, the contracting officer must make a part of
321

the contract the required clause. If the contract

319. The omission of wage attachments from the contract
which omission is authorized where no attachment is re
ceived for any class of service employees. 29 C.F.H. sec.
**-.5(b) (1968),

320. Id. See also ASPR sec. 12-1005.3(1958).
321. 29 C.F.R. sec. 4.6(1968); ASPR sec. 12-100Ma) (1968).



is for linen supply services ^and exceeds $2,500 in amount7
322

a special Linen Supply Service Clause must be in-

323
serted in the contract in addition to the clause

324
required by ASPR sec. 12-1004(a). If the contract

exceeds $2,500 and is either a multi-year service con-
325

tract or contains an option to renew, a price adjust-
326

ment clause must be inserted.

After the inclusion of any wage and fringe benefit

determinations, the contracting officer may proceed

with the procurement in ordinary fashion.

Notice of Award

Once the award of a service contract exceeding

327

$2,500 has been made, Labor Department Regulations

require that that Department be notified. Implementing
328

Defense Department regulations require the contracting

officer to forward a report directly to the Administrator,

WHPC, under only three conditions: First, in case of a

service contract for $2,500 or more but less than

$10,000; second, to report the initial order if less than

$10,000 when using an indefinite delivery type contract

322. ASPR sec. 7-104.26(1968).

323. ASPR sec. 12-1004(d)(l)(l968).
324. A special clause is also required for linen supply

contracts amounting to less than $2,500. See ASPR sec.
12-1004(d)(2).

325. ASPR sec. 1-322(1968).

326. ASPR sec. 12-1004(e)(l968); ASPR sec. 7-107(d)(1968)
327. 29 C.F.R. sec. 4.8(1968).
328. ASPR sec. 12-1005.5(a)(1968).
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or a basic ordering agreement; and, third, in the case

of an initial call under a blanket purchase agreement

which contains the service contract clause required for

service contracts exceeding $2,500. The form to be used

329
is Standard Form 99.

Award reports directly to the Administrator, WHPC,

are not required for service contracts of $10,000 or

more and orders of $10,000 or more under indefinite

delivery type contracts and basic ordering agreements.

This is because the Department of Defense reports this

type award directly to the Department of Labor based

on information from the Individual Procurement Action

330
Report (DD Form 350).

Notice of Employee Benefits

The contracting officer must furnish the contractor

with Labor Department posters which the contractor can

use to notify employees of their benefits under the Act.

The contracting officer must also insure that the form

is in the contractor's possession for appropriate posting

prior to the beginning of performance under the contract.

331
The Act itself requires that each service contract for

329. Id.
330. Id. sec. 12-1005.5(b).

331- 31 U.S.C. sec. 35Ka)(4)(Supp. Ill 1964).
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more than $2,500 contain a clause whereby the contractor

agrees to notify all employees of their wage and fringe

332

benefits. Department of Labor regulations and imple-

333
menting Department of Defense regulations set out the

appropriate contract clause. The Labor Department re

quires the use of a form provided by the WHPC Division

which may either be delivered individually to the em

ployee by the contractor or posted in an accessible

334
place at the worksite. The Department of Defense

imposes upon the contracting officer the duty of ob-
335

taining the form and furnishing it to the contractor

in sufficient time for the contractor to have it posted

prior to beginning performance. The contractor must

attach to the poster a listing of all wage and fringe

336
benefits to be furnished employees on the Job.

Furnishing the contractor the required notice form com

pletes the contracting officer's immediate and mandatory

duties required in connection with every service contract

for more than #2,500.

Contract Modifications

Other duties he may be required to perform are

332. 29 C.F.B. sec. 4.6(e)(1968).
333. ASPR sec. 12-1004(d).

334. ASPR sec. 12-1005.6.
335* Department of Labor Form SC-1 which may be obtained

from the Wage and Hour and Public Contracts Divisions, De
partment of Labor, Washington, D.C., 20210.

336. 29 C.F.R. sec, 4.184(1968).
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contingent on other factors. His duties in making deter

minations of comparable employee classifications, wages,

and fringe benefits, previously discussed, depends, of

course, on whether the Labor Department prior to award

furnished wage and fringe benefit determinations for

all classes of employees to be used in contract performance.

If determinations for some but not all employees were

received, the contracting officer may be required to

"arbitrate" classifications and appropriate wages upon

which the contractor and employees cannot agree. The

same situation may arise when the use of additional classes

of employees not contemplated before contract award are

found necessary thereafter.

Further participation by the contracting officer

in service contracts administration may be necessary

when an existing service contract is modified by bi

lateral agreement, or when an existing service contract

is extended through the exercise of an option or other

wise. Service Contract Act applicability in such cases

337
exists because of Labor Department regulations carrying

out that Department's purpose of extending the Act's

application to the maximum extent possible in every

situation or circumstance. Thus existing service contracts

may be modified, amended, or extended in such a manner or

337- See generally 29 C.F.R. sees. 4.143-4.145(1968),
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at such a time that if the contract had been entered into

originally in its changed or extended form, the applicable

provisions of the Act would have been different. For

example, a service contract entered into prior to the

effective date of the Act (20 January 1966) would not

have been subject to the Act's provisions at any time

during the life of the contract. By its interpretation,

however, the Labor Department holds that if the contract

is extended beyond its original duration it is in effect

338
a new contract to which the Act's provisions apply.

Another example is a service contract which was not

subject to any wage or fringe benefit determinations

because none had been furnished by the Labor Department

before award of the contract; where such determinations

are made after award, they become applicable if and when

the contract is amended in such a manner that the scope

of the work is changed. Such an amendment is deemed to

bring the Act's provisions into play. The Labor Depart

ment states the general rule thus:

The general rule with respect to such
contracts is, that whenever changes are
made in the terms of the contract, the pro

visions of the Act and the regulations there

under will apply to the changed contract in
the same manner and to the same extent as

338. 29 C.F.R. sec. 143(1968).
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they would to a wholly new contract

in the same terms if such a contract

were entered into at the time of the
change.339

It should be noted that contract modifications or

amendments (other than contract extensions) that are

unrelated to the labor requirements of a contract are

not deemed to create a new contract for purposes of
3^

the Act. This concession was made by the Labor Depart

ment in response to the suggestion of the Department of

Defense. Under earlier proposed interpretations

of the Labor Department, any bilateral modification

or amendment would have been deemed a new contract

subject to the Act, This proposed interpretation was

changed by the currently applicable interpretations.

The modification or amendment of an existing

service contract which is unrelated to the labor re

quirements of the contract should be carefully dis

tinguished from an extension of the term of a contract.

An extension of the term of the contract pursuant to

an option or otherwise is deemed to be a new contract

339. 29 C.F.R. sec. ^
3^0. Id.

3^1. Letter on file at Department of the Army dated 16
August 1967 from Deputy Assistant Secretary of Defense for
Civil Rights and Industrial Relations to Administrator,
Wage and Hour and Public Contracts Division, U.S. Depart

ment of Labor and inclosure thereto.

^ 29 C.F.R. Part 4, Subpart C(10 July 1967).
29 C.F.R. Part k {? July 1968) including Sub-

parts A, B, and C,
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to which the Act's provisions apply. Extension of the

term of a contract is deemed to be a situation where a

contractor is permitted (or required) to furnish ser

vices over an extended period of time. Where a con

tractor is merely granted extra time in which to fulfill

nis original commitment there has been no "extension"

within the meaning of this rule. For example, if

a service contract not subject to wage determinations

for clearing a specified desert area of cactus is to be

completed under the contract terms by 1 August but due

to an excusable delay, such as monsoon rains in the

desert, the completion date is not met and the contractor

is granted extra time until 1 September, there has been

no "extension" to which the Act's provisions apply. But

if the same contract is extended pursuant to an option

clause whereby the contractor is to clear not only the

originally specified area but another area as well, an

"extension" has occured and the further work performed

under the option would be deemed to be a new contract to

which the Act would be applicable.

Changes in Contract Amount

Changes in the contract amount may necessitate

appli-cation of the Act's provisions where they were not

applicable before. Thus where a contract involving less than

See 29 C.F.H. sec. 4.1^3(1968).
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$2,500 (therefore not requiring incorporation of appli

cable wage determinations) is modified by increasing

the amount to be more than $2,500, the contract as modi-

fied would be subject to the Act's provisions; any

currently applicable wage or fringe benefit determinations

would have to be included as an attachment to the contract,

the required clauses would have to be inserted, and

Notice of Intent to Make a Service Contract filed with

the Labor Department.

The reverse is true as well. If a modification

reduces the contract amount below #2,500, as of the

effective date of the modification, the obligation is

no longer binding on the contractor to furnish minimum

wage and fringe benefits in accordance with Labor

Department determinations, safe and sanitary working

conditions, and notice of benefits to employees.

However, the obligation to pay the minimum wage required

by Section 6(a)(l) of the Fair Labor Standards Act would

not be altered in any way since its application is not

dependent on contract amount. As a practical matter

the con tractor would be hard put to explain to his em

ployees why their wages were being reduced, assuming the

locally prevailing wage exceeded the minimum required

3^5. 29 C.F.R, sec.
3^6. Id.

112



by Section 6(a)(l). It is problematical as a practical

matter whether a contractor could reduce wages under

such circumstances.

To facilitate the injection of its prevailing wage

3-4-7
and fringe benefit determinations in a multi-year

service contract, the Labor Department holds that for

purposes of the Act's application a new contract is

deemed entered into at the beginning of each new fiscal

year during which the terms of the original contract

are made effective by a Congressional appropriation for
3^8

the purpose. The same rule is applied where the

procuring agency has a service contract for a specified

term which may be unilaterally extended on condition that

3^9
new appropriations are forthcoming. It may be safely

said that the Labor Department deems any exercise of

an option a new contract which actuates the Act's pro-
350

visions.

In two of the situations described above (bi

lateral contract modifications and extensions of contract

through options or otherwise) where a new contract is

deemed to exist, the contracting officer is required

ASPR sec. 1-322(1968).
29 C.P.H. sec. 4.1^5(1968).
Id.

350. Id.
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351
to file a Notice of Intention to Make a Service Contract

although the Notice in this case is slightly modified.

The Armed Services Procurement Regulation does not

specifically mention the requirement for a Notice, et

cetera, in cases where the Labor Department deems multi-

year contract to be new contracts with the beginning

352
of each fiscal year. Presumably, however, such

353
situations would be treated as any other extensions

with the concomitant requirement for Notice and other

service contract ramifications.

Enforcement Measures

Finally but very importantly the contracting

officer may become involved in the enforcement of ser

vice contract labor standards. The contracting officer

may find it necessary to withhold accrued contract pay

ments or, in some cases, terminate the contract.

Withholding Payments

354

The Act provides generally that any violation of

the required contract stipulations pertaining to minimum

351- ASPR sec. 12-1005.8(1968).
352. Note 340, supra.
353. ASPR sec, 12-1005.8(b)(1968) refers to the "ex-

tention of contracts through the exercise of options or

otherwise."(emphasis added) The catchall phrase "other
wise" seems broad enough to include the multi-year situation,

41 U.S.C. sec. 352(a)(Supp. Ill 1964).
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355
prevailing wages and fringe benefits or a violation

of the minimum wage required by the Fair Labor Standards

Act renders the party responsible therefor liable for a

sum sufficient to pay the underpaid employees. The Act

356
goes on to provide that enough of any payments accrued

on the contract or any other contract between the same

contractor and the federal Government may be withheld

as necessary to pay the underpaid employees. The Act

directs that such withheld sums be held in a deposit

fund. It is then provided that on order of the Secre

tary of Labor any compensation which an agency head or the

Secretary of Labor has found to be due under the Act is

to be paid directly to the underpaid employees from

357
the withheld payment.

The Act also provides for termination of the con

tract by the contracting agency for any violation of

any contract clause. After termination, the agency

is authorized to enter into other contracts or arrange

ments for completion of the original contract and to

358

charge any additional costs to the defaulted contractor.

355- !£• sec* 351(a) (l)Tprevailing minimum wage/;
and sec. 351(a)(2)/fringe benefits7.

356. Id. sec. 352(a).

357. Id.
358. 51 U.S.C. sec. 352(c)(Supp. Ill
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359
Other enforcement provisions are provided for.

The Labor Department has promulgated the statutory
360

requirements in its regulations by parroting the

wording of the statute almost verbatim with no amplifi

cation whatsoever. In August I967, the Department of
361

Defense pointed out to the Labor Department that the

regulations are silent as to the mechanics for withholding

back wages and transmitting them to a deposit fund.

Cogently indicated was the fact that the lack of guidance

in these matters can lead to confusion and loss of time

at a point when speed is necessary to insure availa

bility of adequate funds for withholding. A recommenda

tion was made urging the Labor Department to amplify

in the rules the mechanics of withholding and trans

ferring funds. Specifically requested was a designa

tion by the Labor Department of the official of that

Department authorized to initiate a request for with

holding of payments and, further, to whom such a request

would be directed (for example, the contracting officer

359. Section 5b /5l U.S.C. sec. 35Mb) (Supp. Ill 1964)7
of the Act provides for an action to be instituted against
the contractor, subcontractor, or sureties where with
held sums are insufficient to pay undercompensated em
ployees; the contracting officer is not directly involved
in this procedure so it will not be discussed further.
"Blacklisting" is authorized as well.

360. 29 U.S.C. sec. 4.18?(1968).
361. See note 3M, supra.
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or Finance Officer), and under what authority funds will

be transferred to the Department of Labor.

Despite the obvious advisability of such guidance,

362
the Labor Department has republished its regulations

without providing any more guidance than the Act itself

offers.

Lacking the guidance requested of the Department

of Labor, the Department of Defense has recently issued

363
regulations which offer some, but not enough, speci

fic guidance to the contracting officer. These regu

lations direct that a request for withholding of payment

must be in writing and come from a level within Depart

ment of Labor no lower than a District Director. Accrued

payments due on the contract under which underpayments

were made may be freely withheld. On any other contract

between the Government prime contractor and the federal

Government, payments may be withheld only if the "other"

contract has not been assigned pursuant to the Assign-

364

ment of Claims Act. In cases where funds withheld

are insufficient to pay all back wages, reports of this

fact must be made to the General Accounting Office, the

Wage and Hour and Public Contracts Division, Department

of Labor, and the Department of Justice.

362. See note 343, supra.
363. ASPR sec. 12-1005.9(1968).
364. 31 u.s.c. 203; 41 u.s.c. 15.
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No other guidance as to the mechanics of withholding

is available to the contracting officer. This is un

fortunate since there have been some problems in this
365

area. In one case a service contractor was terminated

for default under conditions where an immediate re-

procurement was necessary. A substantial amount of

accrued payments were being held by the procurement agency

The Labor Department requested the funds in order to pay

employees whom the contractor had underpaid in violation

of the Service Contract Act provisions of the contract.

The question was the priority to be given to the funds;

that is, whether the needs of the agency to reprocure

overrode the Labor Department's claim on behalf, as

it were, of the employees. Not unexpectedly, the

agency's internal opinion to its own contracting officer

was to use the funds for reprocurement purposes. In
366

another case the Comptroller General had occasion to

rule on the proper allocation of funds accrued but unpaid

to a defaulted service contractor. Claims were lodged

by the contracting agency (Air Force), the Labor Depart

ment, and the Internal Revenue Service. Several contracts

had been entered into whereby the contractor was to

365. Documentation on file in the Department of the Army
366. MS Comp. Gen. B-l6l460 (25 May I967).
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provide flight instruction at seven Air Force bases.

The contractor defaulted on all seven contracts. An

immediate reprocurement was required and went out on

a cost-plus-fixed-fee basis. The diversity of the seven

installations and other factors made it impossible to

determine with accuracy the amount of the excess costs

of the reprocurement. The Air Force was holding

$86,000. The Labor Department's claim was for $48,000

in back wages; the Internal Revenue Service claim was

for about $50,000. Under the circumstances of this

particular case, the Comptroller General stated no

objection to the priority being given to the Labor

Department claim, followed in priority by the Air

Force claim for excess costs, then the tax claim. The

case seems to have been decided on its peculiar facts;

it is doubtful the case should be taken for the broad

proposition that claims for back wages will always re

ceive priority. A close reading leaves the impression

that the priority would have gone to excess costs had

the procuring agency been able to show the amount of

such costs with any degree of accuracy.

Regardless of the outcome in a particular case,

the fact that the cases have arisen indicates that con

fusion exists and urged the conclusion that further

guidance in the entire area of withholding payments is

needed.
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Contract Cancellation

The contracting officer may also become involved

in a contract termination arising from the contractor's

failure to comply with the requirements of any of the

service contract stipulations.

367

Section 3(c) of the Act states that

.../~w7hen a violation is found of any
contract stipulation, the contract is

subject upon written notice to can

cellation by the contracting agency.

Whereupon, the United States may enter

into other contracts or arrangments

for the completion of the original

contract, charging any additional cost

to the original contractor.

The Labor Department's regulation concerning con-

368
tract termination merely restate the statutory

language without additional amplification. The Defense

369
Department's implementing regulations are similarly

lacking in amplification.

It should be pointed out, however, that the option

to terminate the contract for violations of the contract

clauses required by the Act arises from violation of any

of the contract stipulations which the Act requires to

be inserted in a particular service contract. Section 3(a)

370
of the Act (making the party responsible liable for

367. 41 U.S.C. sec. 352(c)(Supp. Ill 1964).
368. 29 C.P.H. sec. 4.190(1968).
369. ASPR sec. 12-1005.9(b)(1968).
370. 41 U.S.C. sec. 352(a)(Supp. Ill 1964).
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underpayments) applies only to violations of the con

tract stipulations wherein the contractor agrees to pay

371 372
the prevailing wages and provide fringe benefits

and to the failure of the contractor to pay the minimum

wage required by Section 6(a)(l) of the P&ir Labor

Standards Act. Therefore for the three violations

just described, both enforcement measures are available;

that is, first, accrued payments due may be withheld to

pay underpaid employees; second, the contract may be

cancelled and reprocurement made.

However, merely because both measures are available

it does not mean that contract cancellation must auto

matically follow a withholding of accrued payments. In
373

a recent case the Comptroller General held that the

withholding of accrued contract payments, following an

administrative determination that the contractor had

failed to pay Pair Labor Standards Act wages, did not

preclude the award of another service contract to the

same contractor. In this case, there had been no

debarrment of the contractor nor any administrative pro

ceedings instituted by the Secretary of Labor and as a

part of the award of the second contract there had been

a specific finding that the withholding of back wages

371. Sec. 2(a)(l) of the Act /ft U.S.C. sec. 351(a)
(l)(Supp. Ill 1964J7*

372. Sec. 2(a)(2) of the Act /EL U.S.C. sec. 351(a)
(2)(Supp. Ill 1964J7.

373. M.S. Comp. Gen. B-l6l867(l6 August 1967).
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on one contract did not impair the contractor's ability

to perform the second contract. Thus not only did the

contracting officer not cancel because of the withholding

but awarded a second contract to the same contractor.

The remaining required clauses require the con-
374

tractor to provide safe and sanitary working conditions

and to provide notice of available benefits to his em-

375
ployees. Violation of these clauses may subject the

contract to cancellation but not withholding of accrued

payments.

Neither the Act, the Labor Department regulations,
376

nor the Armed Services Procurement Hegulations shed

any light on the priority of interest, if any, which

may in a particular case exist as between the Labor

Department's desire for contract termination as a labor

standards enforcement measure and a Government agency(s

need for uninterrupted performance by the contractor.

Situations can be envisioned where a Government agency

has an urgent need for continued performance by a

particular contractor and delay occasioned by cancella

tion and reprocurement would be detrimental to the

374. 41 U.S.C. sec. 35Ka)(3) (Supp. Ill 1964 ; 29 C.F.R,
sec. 4.6(f)(1968); ASPR sec. 12-1004(a)(e)(1968).

375. 41 U.S.C. sec. 35Ka) (4) (Supp. Ill 1964); 29 C.F.R.
sec. 4.6(e){1968); ASPR sec. 12-1004(a)(d)(1968).

376. See generally ASPR sec. 12-1005.9(b)(1968).
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Government's best interest.

It is suggested that in such a case the interests

of the Government would be best served by a compromise

solution. The contracting agency should be allowed to

withhold accrued payments due on the contract but allow

the contractor to continue performance. Partial or re

duced withholding could then be effected if withholding

of accrued payments sufficient to pay the total amount

owed by the contractor to underpaid employees would

seriously impair the contractor's ability to sustain per

formance. Such a procedure does not appear to violate

377
the withholding provision of the Act itself which is

couched in permissive, not mandatory, terms. Additionally,

the Act gives the head of the federal agency concerned

authority, concurrent with the Secretary of Labor, to

make findings as to the amount of compensation due.

Taken together, these two provisions appear to support a

dual type of finding by the head of a federal agency. The

agency head should be permitted to find, first, that a

contractor had violated the Act by undercompensating

his employees in a specific amount. By operation of law

377- "So much of the accrued payment due on the

contract.. .may be withheld as is necessary to pay such

^nderpaid7employees." Z2^- U.S.C. sec. 352(a)(Supp. Ill
164j. (e~mphasis supplied)
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this finding would appear to render the contractor liable

378
for the full amount of under-compensation. The second

portion of the finding could be a determination to with

hold only a portion of the full amount based on the

Government's interest in obtaining continued performance.

The balance of money due the employees could be

379
obtained pursuant to the authority of Section 5(b)

which permits the United States to sue the contractor,

subcontractor, or any sureties" /~i7f the accrued pay

ments withheld...are insufficient to reimburse all ser

vice employees..."

If adopted, it is felt that such a procedure would

best serve the interests of both the underpaid employees

and the United States. Outright cancellation of the

contract would hinder the Government in obtaining urgently

needed services, and in all probability, would delay the

obtention of the employee's back wages, particularly

where a cancellation would be tatamount to contractor

insolvency.

This discussion has not, of course, covered or even

identified all the problems which a Government contracting

officer may encounter in the administration of service

contracts under the Service Contract Act. It is hoped,

however, that it has shed some helpful light on the

378. See 41 U.S.C. sec. 352(a)(Supp. Ill 1964).
379. 41 U.S.C. sec. 35Mb) (Supp. Ill 1964).
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matter, albeit only a glimmer. If it has done nothing

more than point up the fact that there are problems

and alluded to some of them, its purpose has been

served.
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