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Corresponding to the right of an accused to be given a fair trial is the societal
interest in punishing one whose guilt is clear after he has obtained such a
trial. 1t would be a high price indeed for society to pay were every accused
granted immunity from punishment because of any defect sufficient to
constitute reversible error in the proceedings leading to conviction.*

I.  Introduction

Today, Private (PVT) James D. Wilson stands convicted of falsely stating he did not
rape his stepdaughter, RC,? but not of the rape itself, although he confessed to doing so, and
she described the rape in graphic detail on the witness stand.®> A magnitude of errors, from
the beginning of the investigation to the completion of the appellate process, created this
anomaly. First, the investigating agent failed to clarify the where, when, what, why, and how
of PVT Wilson’s admission of penetration during the investigation.* Second, the trial
counsel chose to charge PVT Wilson with rape on divers occasions.® Third, the trial counsel
failed to ask the agent to clarify these details at trial.° Fourth, the military judge excepted
“divers occasions” from the specification and attempted but failed to sufficiently specify the
occasion on which she had convicted PVT Wilson.” Each of these issues will be discussed in

more detail in the applicable sections of this thesis.

! United States v. Tateo, 377 U.S. 463, 466 (1964).

% The name of PVT Wilson’s victim is redacted to preserve her privacy.

® Record of Trial at 67-70, United States v. SSG James D. Wilson, No. 20061187 (3rd Infantry Division and
Fort Stewart, Fort Stewart, Georgia, 13 Feb. 2007)[Hereinafter Wilson Record], attached as Appendix 1 to this
thesis; Wilson Record Prosecution Exhibit (PE) 2, attached as Appendix 2 to this thesis.

* See PE 2, supra note 2; see also infra Sections 1.C.6 and 111.B.1 of this thesis.

® See Wilson Record, supra note 2, at Charge Sheet; see also infra Sections I.C.6 and 111.B.2 of this thesis.

® See Wilson Record, supra note 2, at 45-60; see also infra Sections 1.C.6 and 111.C.1 of this thesis.

" See Wilson Record, supra note 2, at 91-2; see also infra Sections 1.C.6 and 111.C.2 of this thesis.
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The anomaly of PVT Wilson’s situation is either a travesty of justice or a well-
deserved windfall, depending on one’s perspective.® If civilian authorities had prosecuted

"9 ambiguous verdict.”® If

PVT Wilson, he would not have received the windfall of a “fatally
he had been a civilian, the government would have been able to retry PVT Wilson and he
might stand convicted of the offense today.'* A review of the history of ambiguous verdicts,

including application of “divers occasions”*?

to charges, and analysis of solutions available
throughout the investigatory, trial, and appellate process, and comparison to state and federal
legal practice demonstrates the need for and possibility of change, to eliminate fatal
ambiguity in military criminal law cases.
Il. The Birth of “Fatal” Ambiguity in Military Courts-Martial
A. Divers Occasions and Ambiguity

The phrase ““[d]ivers occasions’ means two or more occasions.”* It originates from

the Latin word diversus and was adopted into American jurisprudence, like many other legal

terms, from Middle English and Anglo-French, beginning in the 13th century.**

® The author of this thesis was appellate counsel for the Government when appellant appealed his conviction to
the Army Court of Criminal Appeals and the Court of Appeals for the Armed Forces. The undersigned co-
authored the government’s briefs before both courts, and argued on behalf of the government in this case.

° Hereinafter in this thesis, “fatally” will not be surrounded by quotation marks. However, one position
presented in this thesis is that the phrase “fatally” ambiguous verdicts is merely the legal construction of the
military appellate courts.

19 Reply Br. on Behalf of Appellant at 8, United States v. Wilson, No. 20061187, slip op. (A. Ct. Crim. App.
Aug. 27, 2008)(conceding “this remedy may be a windfall to appellant™), reversed, 67 M.J. 423 (C.A.A.F.
2009)(No. 09-0010)[hereinafter “Reply Br. (Wilson)].

' See infra Section I11.D.5 of this thesis.
12 Hereinafter in this thesis, “divers occasions” will be referred to without enclosure in quotation marks, unless
part of a quotation; while the phrase “on divers occasions” will be referred to with enclosure in quotation marks,

for simplicity.

B3 U.S. DEP’T OF ARMY, PAM. 27-9, MILITARY JUDGE’S BENCHBOOK para. 7-25 (10 Sept. 2014)(hereinafter
DA PAM. 27-9)(placement of quotation marks around divers occasions in original).

1 RANDOM HOUSE WEBSTER’S UNABRIDGED DICTIONARY 574 (2d ed. 1997)[hereinafter WEBSTER’S].
2



“Ambiguity” means “doubtfulness or uncertainty of meaning or intention,” as well as
“an unclear indefinite, or equivocal word, expression [or] meaning.”*® Further, “ambiguous”
is defined as “open to or having several possible meanings or interpretations; equivocal.”®
Legally, the Supreme Court has discussed ambiguity in terms of this definition, as something

which causes multiple interpretations, or raises questions as to interpretation.” This

definition comes into play later in this thesis.™®

B. History of Divers Occasions in Military Courts-Martial

A brief historical review showing the evolution of the use of divers occasions in
military courts-martial sheds light on the significance of the Court of Appeals for the Armed
Forces (CAAF)’s decision in United States v. Walters.™® The earliest mention of charging
multiple occasions of misconduct within a single specification in recorded, available military
law cases is a 1942 case, United States v. Stryker,?® where the accused moved “to strike a
specification alleging that” he committed an offense “on sundry occasions."?* In the 1942
case, the Board of Review upheld the law officer’s denial, holding *““the accused was
sufficiently informed of the offense and was fully able to, and did in fact, address his defense

to the offense intended to be charged.””?* However, the first reported appellate case using

WEBSTER’S, supra note 14, at 64.

*1d.

7 Apprendi v. New Jersey, 530 U.S. 466, 475 (2000).

See infra Section |11 of this thesis.

9 United States v. Walters, 58 M.J. 391 (C.A.A.F), reconsideration denied, 59 M.J. 164 (C.A.A.F. 2003).

% United States v. Stryker, CM 219135, 12 BR 225 (A.B.R. 1942)(on file with the author).

N

! United States v. Sparks, 15 C.M.R. 584, 589 (C.G.B.R. 1954)(citing Stryker, 12 BR at 225).

N

2 Sparks, 15 C.M.R. at 589 (citing Stryker, 12 BR at 225).
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the phrase “divers” in a charging situation was United States v. Gomes, a Coast Guard case.”®

In that case, the appellant, Lieutenant Commander Joseph Gomes, was charged with
receiving “divers envelopes containing money” from certain individuals, in exchange for not
inspecting their vessels.?* The appeal did not concern the actual use of the phrase divers.?
Early on in the history of the Uniform Code of Military Justice (UCMJ), the military
boards of review addressed the issue of vagueness in charges, and evidence supporting those
charges, when the government charged divers occasions. For example, in United States v.
Jones,?® the Air Force Board of Review (AFBR) upheld an airman’s convictions for indecent
acts under Article 134, UCMJ, at divers times and in divers locations as a single course of
conduct, and thus neither multiplicious nor overly vague.”” Because the AFBR determined
the specification alleged a course of conduct rather than a specific offense, the AFBR
amended the specification from alleging a violation of Article 125, UCMJ to one alleging a
violation of Article 134, UCMJ.?® Counsel charging a single occasion but presenting
multiple instances in a short amount of time should study this case as well as United States v.
Brown?® and United States v. Rodriguez*° for guidance concerning proper charging and

presentation of evidence.

2 United States v. Gomes, 6 C.M.R. 479 (C.G.B.R. 1952).
0 Id. at 482.

% |Id. at 481.

% United States v. Jones, 15 C.M.R. 664 (A.F.B.R. 1954).
27 Id. at 670.

% |d. at 669-70, 673.

% United States v. Brown, 65 M.J. 356 (C.A.A.F. 2007).

% United States v. Rodriguez, 66 M.J. 201 (C.A.A.F. 2008).
4



On the other hand, in United States v. Schoolcraft,® the AFBR found the evidence
factually and legally insufficient to support convictions for sodomy and lewd behavior where
the government did not allege divers occasions because the evidence failed to adequately
specify the location (one of two possibilities) or the time of the offenses.* The AFBR set
aside the convictions and dismissed the charges, but held its action “in no way precludes the
accused from being brought to trial for such other offenses as may be indicated by the
evidence.”® The AFBR did not order a retrial, citing Article 63(b), UCMJ.** These two
cases demonstrate the importance of the government’s decision whether or not to charge
divers occasions, and the limitations on military rehearings due to Article 63, UCMJ.

Two cases from the 1980s demonstrate the difference between the fact finder’s
removal of divers occasions from a specification, and the appellate court’s similar action
when the fact-finder does not remove divers occasions but the appellate court finds only one
occasion is proven. In United States v. Rust,® counsel initially charged divers occasions,
indicated at trial that they intended to amend the specification by removing the phrase, but
failed to do so, and the military judge convicted the accused as charged, on divers

occasions.*® The appellate court “modif[ied] the finding of guilty ... to delete the words

%1 United States v. Schoolcraft, 16 C.M.R. 790 (A.F.B.R. 1954).

% Schoolcraft, 16 C.M.R. at 795 (A.F.B.R. 1954)(holding “it is impossible to tell from this record of trial of
just what offenses the court found the accused guilty.”)(emphasis in original).

4.

% 1d. (citing Article 63(a), UCMJ (1951)(requiring the convening authority who “disapproves the findings and
sentence and does not order a rehearing [to] dismiss the charges”).

% United States v. Rust, No. 26028, 1987 CMR Lexis 630 (A.F.C.M.R. Aug. 21, 1987), review denied, 25 M.J.
391 (C.M.A. 1987).

% Rust, 1987 CMR Lexis 630 at *2.



‘on divers occasions.””*" The Air Force Court of Military Review (AFCMR) did the same in
United States v. Lessard,* with appellate government counsel’s agreement, and the Court of
Military Appeals (CMA) affirmed the AFCMR’s corrective action.*® As discussed in
Section 111.B.2.c of this thesis, the CAAF continues to approve this practice.

The CMA’s denial of review in United States v. Devenny® approved the service
appellate court’s remedy for an ambiguous verdict: review of the record of trial, only to
about-face in United States v. Seider*" sixteen years later.** In Devenney, although the trial
court failed to specify the occasion of drug use of which it convicted the accused the

AFCMR found:

it is clear to us that the ‘one occasion’ of drug abuse by the appellant as found
by the court, was that which occurred on 28 June 1987, as confirmed by the
positive urinalysis of 30 June. There is convincing evidence in the record to
support the conclusion that was the court’s intention.*®

Similarly, the CMA also denied appellant’s petition for review and affirmed the AFCMR’s
decision in United States v. Cornelius,** where the military judge found the accused guilty of

only one occasion, but failed to specify which one, and where counsel for either side failed to

3 4.

% United States v. Lessard, No. 26309, 1988 CMR Lexis 103 (A.F.C.M.R. Feb. 10, 1988), affirmed, 26 M.J.
281 (C.M.A. 1988).

% | essard, 1988 CMR Lexis 103 at *2.

0 United States v. Devenney, No. 26603, 1988 CMR Lexis 377 (A.F.C.M.R. May 27, 1988), review denied, 27
M.J. 461 (C.M.A. 1988).

*1 United States v. Seider, 60 M.J. 36 (C.A.A.F. 2004), reconsideration denied, 60 M.J. 289 (C.A.A.F. 2004).
*2 See infra Section 11.C.3 of this thesis for a thorough discussion of United States v. Seider.

** Devenney, 1988 CMR Lexis 377 at *5 (A.F.C.M.R. May 27, 1988)(citing United States v. Cameron, 34
C.M.R. 913 (A.F.B.R. 1964); and see generally, United States v. Anderson, 10 M.J. 536 (A.C.M.R. 1980)).

# United States v. Cornelius, No. 27293, 1989 CMR Lexis 281 (A.F.C.M.R. Mar. 15, 1989), review denied, 28
M.J. 451 (C.M.A. 1989).



request clarification.”> The AFCMR reviewed the record of trial and determined the
occasion on which the military judge found the accused guilty.*® The AFCMR employed the
same analysis in United States v. Crick,*” examining appellant’s pretrial confession and the
military judge’s findings regarding the portions of appellant’s pretrial confession
corroborated by other evidence presented at trial, and found, that although appellant’s
confession did not match perfectly with the other evidence, the latter evidence “raise[s] an
inference of truth of the essential facts admitted by the appellant” and affirmed his
convictions.”® The CMA affirmed the AFCMR’s decision.*® These cases demonstrated the
widely held belief prior to Walters that the service appellate courts had the ability to
determine which occasion a fact-finder found an accused guilty when the fact-finder failed to
specify the occasion.

Also in 1989, the Army Court of Military Review (ACMR) confirmed the convening
authority’s ability to amend a specification through removal of divers occasions. *® The
ACMR affirmed a conviction for lewd and lascivious acts in United States v. Johnson, where
the convening authority had previously amended the conviction, removing divers occasions

and finding the accused guilty of only one occasion.

* Cornelius, 1989 CMR Lexis 281 at *3-4.
1.

" United States v. Crick, 1989 CMR Lexis 277 (A.F.C.M.R. Mar. 17, 1989), review denied, 29 M.J. 341
(C.M.A. 1989).

8 Crick, 1989 CMR Lexis 277 at *2.

* Crick, 29 M.J. at 341.

o
o

United States v. Johnson, 15 M.J. 518, 520 (A.C.M.R. 1989).

.



Of all the service appellate courts, the AFCMR was the most active in the 1980s and
1990s concerning cases where divers occasions was removed, either by the trial court or at
the appellate level. While these cases demonstrate that ambiguity is not a new problem in
military courts-martial, they also show that for almost sixty years, the service appellate courts
ascribed to the view that they could amend potentially ambiguous verdicts in certain cases,
where the trial court failed to specify the one remaining occasion after removing the phrase
divers occasions, through review of the trial record, and the CMA approved this practice.
Amendments based on the record of trial, in those cases, avoided the possibility that a mere
misstatement of findings invalidated a conviction.®®> The Double Jeopardy Clause of the
Constitution of the United States (Double Jeopardy Clause) is not mentioned in any of these
opinions. When the CAAF discarded this practice, in the Walters/Seider line of cases,
discussed below,>® the opinions fail to address the sixty years of prior adherence. This thesis
will address the current viability of review of the trial record as a method of resuscitating a
“fatal” ambiguity caused by removal of the phrase divers occasions, in particular considering

the sixty years of prior practice overruled by Walters and Seider.**

C. The Birth of Fatal Ambiguity
1. Introduction
After taking very little action previous to United States v. Walters,> and affirming a

number of cases, such as Cornelius,® the CAAF changed course dramatically, creating an

%2 United States v. Downs, 15 C.M.R. 8, 11 (C.M.A. 1954): see infra Section 111.D.2 of this thesis.
%3 See infra Section 11.C of this thesis.

% See infra Section 111.D.2 of this thesis.

* Walters, 58 M.J. at 391.

% Cornelius, 1989 CMR Lexis 281.



appellate error government counsel risk today when charging misconduct on divers
occasions. This section details the history and evolution of the “fatally” ambiguous verdict
that results when divers occasions is removed from a specification. This history and
evolution demonstrates the possibility that divers occasions is only ‘mostly’ dead,”*’” and
provides the foundation for resolution of ambiguity at the appellate level short of dismissing

the charge due to a violation of the Double Jeopardy Clause.

2. United States v. Walters®®

After the Government presented evidence regarding, and asked the enlisted panel to
determine the accused’s guilt on one specification of divers occasions of wrongful use of
ecstasy, in its findings the Walters panel excepted out™ the “on divers occasions” language
without substituting language clarifying which one occasion of multiple occasions they found
appellant guilty of using drugs.®® In Walters, the CAAF held

the Court of Criminal Appeals [CCA] is required to weigh the evidence and

be themselves convinced beyond a reasonable doubt of the Appellant’s guilt

of engaging in wrongful use on the same ‘one occasion’ that served as the

basis for the members’ guilty finding. Without knowing which incident that

Appellant had been found guilty of and which incidents he was found not
guilty of, that task is impossible.®*

% THE PRINCESS BRIDE (Act 111 Communications/Buttercup Films Ltd./The Princess Bride Ltd 1987)(Miracle
Max tells Inigo Montoya and Fezzik that Westley is only “mostly dead”).

%8 Walters, 58 M.J. at 396.

* MANUAL FOR COURTS-MARTIAL, UNITED STATES, RULE FOR COURTS-MARTIAL 918 (2012)[hereinafter
MCM](permitting military judges and panel members to make findings by exceptions and substitutions, or, in
other words, remove language from or add language to a specification unless the exceptions and substitutions
“substantially change the nature of the offense or .. . increase the seriousness of the offense or the maximum
punishment for it.” The ability to make minor changes, such as changing the amount of money allegedly stolen
in a larceny specification, or finding an accused guilty of possession of a lesser number of images of child
pornography promotes justice and efficiency.).

8 \Walters, 58 M.J at 391-2, 395.

81 Id. at 396; see also UCMJ, art. 66.



This is a function of the CCA’s mandate for “factual sufficiency review’ in every appellate
case.®® The Court also held
“any rehearing on those instances [of which appellant had been found not
guilty] is clearly barred by double jeopardy principles,” and “the inability to
identify and segregate those instances of alleged use of which Appellant was

acquitted from the “one occasion” that served as the basis for the guilty
finding effectively prevents any rehearing.”®®

The Court’s decision prompted a vigorous dissent by then-Chief Judge Susan Crawford,
chiefly concerning the doctrine of waiver and Double Jeopardy, both of which are discussed
later in this thesis.®* In that section, this thesis dissects the Court’s verdict and demonstrates

methods to work around it.%®

3. United States v. Seider®

A year later, the CAAF decided Seider. In Seider, the panel convicted the appellant
of a single occasion of illegal drug use after excepting the divers occasions language from the
specification but failing to clarify which occasion to which they referred.®” The AFCCA
affirmed Airman First Class Seider’s conviction, finding themselves able to perform a
sufficient factual sufficiency review based on the evidence presented at trial.®® The CAAF,
however, determined the AFCCA erred because it could not determine which evidence the

panel weighed more heavily, therefore was unable to determine of which occasion the panel

82 UCMJ, art. 66.

83 Walters, 58 M.J. at 397; See infra Section I11.D.5.c of this thesis.

® Id. at 397 (Crawford, J., dissenting); See infra Section I11.D.5 of this thesis.
65

See infra Section 111.D.5 of this thesis.

% Seider, 60 M.J. at 36.

<)

7 1d. at 36-7.

%8 Id. at 38.
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convicted appellant, unable to perform factual sufficiency review, and had no choice but to
overturn the conviction.*® Chief Judge Crawford again dissented, distinguishing the facts in
Seider from those in Walters: “the conduct upon which Appellant’s guilty finding was based
is clear: the one occasion of cocaine use described in detail by all three witnesses.””® In
addition, Chief Judge Crawford noted that, unlike the service appellate court in Walters, the
service appellate court in Seider was able to and did determine which occasion the panel had

found the appellant guilty, the occasion

overwhelmingly supported by the evidence, a conclusion so obvious to all
parties at the trial that the verdict produced no comment, question, or
objection from any party to the proceedings. In short, the level of certainty as
to the findings in this case far exceeds the certainty in Walters.”
Chief Judge Crawford again argued appellant waived his right to appeal by failing to object

to “what he now alleges were ambiguous findings.”"2

4. United States v. Augspurger’

In Augspurger, a panel of enlisted members found Airman Augspurger guilty of
wrongful use of marijuana, " excepted the words “on divers occasions” from the
specification, but again failed to specify the use of which they found him guilty.” The

Government presented evidence of three uses, one proven via both a positive urinalysis and a

% d.

" 1d. at 39 (Crawford, J., dissenting).

™ Id. at 40.

2 Id. at 40-1.

8 United States v. Augspurger, 61 M.J. 189 (C.A.A.F. 2005).
74

Id. at 189-90 (noting appellant was convicted of additional offenses not relevant to this thesis).

™ 1d. (citing Walters, 58 M.J. at 397).
11



post-urinalysis admission of guilt to an investigator, and two others via witness testimony.’®

The AFCCA “satisfied itself beyond a reasonable doubt that the members convicted
Augspurger of the [positive urinalysis] use, and modified the findings in an effort to resolve
the ambiguity.””” The CAAF reversed the AFCCA’s decision, pointing to the lack of
“indication by the members as to the factual basis for their findings of guilty and not
guilty.””® The CAAF also rejected the government’s request for a proceeding in revision to
correct the verdict, holding “once the findings of a court-martial have been announced, any
finding that amounts to a finding of not guilty is not subject to reconsideration or a post-trial
session such as a proceeding in revision.””

5. United States v. Scheurer®

In Scheurer, the military judge found Scheurer guilty of wrongful use of controlled
substances, but excepted the words divers occasions from two specifications, and, as in
Seider, failed to specify the single use of which they found him guilty in one of the two
specifications.®* As the CAAF held in Scheurer, when a fact-finder “strikes out” the
language on divers occasions from a specification, “the accused has been found guilty of

misconduct on a single occasion and not guilty of the remaining occasions.”® The CAAF

affirmed appellant’s conviction as to one of the two remaining specifications, because the

"6 Id. at 190.

" Id. at 191.

8 Id. at 192.

™ 1d. at 192 (citing MCM, supra note 59, R.C.Ms. 924(a) and 1102(c)(1)(2002)).
8 United States v. Scheurer, 62 M.J. 100 (C.A.A.F. 2005).

8 Scheurer, 62 M.J. at 110-1 (additionally the CAAF declared a third specification from which the military
judge excepted divers occasions to be legally insufficient, but not ambiguous); see also Seider, 60 M.J. at 36-7.

8 1d. at 111 (citing Augspurger, 61 M.J. at 190; Walters, 58 M.J. at 391).

12



military judge excepted one of two locations from that specification in addition to the divers
occasions language, leaving only one possible use under that specification, and overturned
the other, wrongful use of ecstasy, as fatally ambiguous because two possible uses
remained.®® This thesis discusses Scheurer in more detail in Section I1I.

6. United States v. Wilson®*

Wilson remains factually and legally distinguishable from Walters and Seider.®
Then-SSG Wilson elected trial by a military judge, sitting alone, whereas Walters and Seider
were tried by panel members.®® SSG Wilson pled guilty to one specification of false official
statement, sodomy with a child under the age of 12, indecent acts at Fort Bliss, Texas (but
not divers occasions as charged), and indecent acts in Colorado Springs, Colorado, on divers
occasions, violations of Articles 107, 125, and 134, UCMJ.®” The Government elected to go
forward only on Charge I, which included two specifications of rape on divers occasions,
one at Fort Bliss, Texas, and the other in Colorado Springs, Colorado, in violation of Article
120, UCMJ.® SSG Wilson admitted he falsely stated he did not have sexual contact with his
daughter.®® The military judge accepted SSG Wilson’s plea, which was absent a pretrial
agreement, and the trial counsel proceeded with the Government’s case.®® The military judge

found appellant guilty of one occasion of rape, excepting out divers occasions, and sentenced

% 1d. at 110-112.

8 United States v. Wilson, 67 M.J. 423 (C.A.A.F. 2009).

% Walters, 58 M.J. at 396; Seider, 60 M.J. at 36; Wilson, 67 M.J. at 424.

8 Wilson Record, supra note 2, at 13; Walters, 58 M.J. at 392; Seider, 60 M.J. at 36.
Wilson Record, supra note 2, at 20 and Wilson Charge Sheet.

% 1d.

Wilson Record, supra note 2, at 36.

% Id. at 39, 43.
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him to confinement for fourteen years, reduction to E-1, and a dishonorable discharge.®* On
13 February 2007, the military judge convened an RCM 1102 session based upon defense
motion to dismiss Charges 1l and 1V for passing the statute of limitations and granted a
mistrial as to his original sentence.®* The military judge sentenced SSG Wilson to
confinement for eleven years, reduction to Private E-1, and a dishonorable discharge.*

The record of trial “convey[ed the military judge’s] manifest intention” as a whole,
through her interaction with the parties to the trial, that she intended to find appellant guilty
of raping RC in the bedroom of her parents’ house in Colorado, Springs, Colorado.** In
Wilson, the Army Court of Criminal Appeals (ACCA) specifically held “the findings
unquestionably disclose the single occasion on which the conviction is based,” and therefore
the ACCA “conduct[ed] a factual sufficiency review and affirm[ed] the findings because
[they] could confidently, and without any doubt, determine which occasion the appellant was
convicted of and for which occasion he was acquitted.”*®> The CAAF disagreed, holding that
“both incidents occurred within the remaining language of the specification after removal of
the phrase “on diverse occasions’ the Court of Criminal Appeals was not in a position as a

matter of law to determine which of the two alleged incidents served as the grounds for

L 1d.

% 1d. at 128, 131.

% 1d. at 145.

% Id. at 69-70, 79, 87-9, 91; United States v. Dilday, 47 C.M.R. 172, 173 (A.C.M.R. 1973) (stating although a
“verdict must be certain and convey a definite meaning free from any ambiguity,” findings need not be wholly

free from defects, but must “convey the manifest intention of the [fact-finder] when viewed as a whole.”).

% United States v. Wilson, No. 20061187, slip op. at 2 (A. Ct. Crim. App. Aug. 27, 2008)(citing Scheurer, 62
M.J. at 110-12).
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[a]ppellant’s conviction without explicit guidance on the record from the military judge.”®

This case is discussed further throughout the remainder of this thesis.

7. United States v. Trew®’

A military judge, sitting alone, found Machinist’s Mate First Class Daniel Trew,
whom the Government charged with indecent acts on a child under the age of 16 on divers
occasions, guilty of a lesser-included offense of assault on a child under the age of 16.%
When the trial counsel requested clarification of the military judge’s finding, the military
judge stated “it it is on the one occasion.”® The Navy-Marine Court of Criminal Appeals
(NMCCA) determined the military judge used short-hand to refer to an incident on 26
September 2006 and affirmed appellant’s conviction.'® The CAAF found the military
judge’s attempted clarification resulted in fatal ambiguity and reversed the NMCCA'’s

decision.’®® The case is discussed in more detail later, infra Part 111 of this thesis.

8. United States v. Saxman®%?

In Saxman, the NMCCA overturned appellant’s conviction for possession of child
pornography for two reasons. First, after the panel members excepted the words “22” from
the specification, substituted the word “4,” and found appellant guilty of possessing four

images of child pornography, they failed to specify which 4 of the 22 video files they found

% Wilson, 67 M.J. at 429.

" United States v. Trew, 68 M.J. 364 (C.A.A.F. 2010).
% Id. at 365.

% Id. at 366.

190 1d. at 367.

101 1d. at 368-9.

192 United States v. Saxman, 69 M.J. 540 (N.-M. Ct. Crim. App. 2010).
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appellant guilty of possessing.'®® Second, for failure to state an offense after the government
charged the appellant with possession of the video files rather than the hard drive containing
the video files despite using a statute that required charging possession of electronic media

containing pornographic images.*® Key nuances in this case are analyzed later in this thesis.

9. Pending cases

a. United States v. Oakley'®

On 10 December 2014, the NMCCA heard oral argument in Oakley on the following
issue: “Did the military judge’s findings of not guilty to the words “on divers occasions’ in
the first trial create an ambiguous verdict and a double jeopardy violation that precludes this
court’s review of specifications 1 and 2 under Article 66, UCMJ?"'%® The NMCCA has not
yet issued an opinion in the case.

b. United States v. Piolunek'®’

The CAAF heard oral argument in Piolunek on October 8, 2014 and a decision is
pending. According to the AFCCA, 3 of the 22 images of alleged child pornography the

government charged appellant with and the members found appellant guilty of possessing did

not meet the definition of child pornography.'®® Nonetheless, the AFCCA determined that

1% saxman, 69 M.J. at 540, 542-3.

1% 1d. at 543.

195 United States v. Oakley, No. 201200299, 2013 CCA Lexis 245 (N.-M. Ct. Crim. App. Mar. 26, 2013).

106 Zachary D. Spilman, This Week in Military Justice; December 7, 2014, NATIONAL INSTITUTE OF MILITARY
JusTICE-CAAFLOG (December 7, 2014) http://www.caaflog.com/2014/12/07/this-week-in-military-justice-
december-7-2014/.

197 United States v. Piolunek, 72 M.J. 830 (A. F. Ct. Crim. App. Oct. 2013), review granted, 73 M.J. 281
(C.A.AF.2014).

108 |4, at 836-837.
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the error was harmless, and affirmed appellant’s possession of the remaining 19 images.'%°
Analysis of potential ambiguities arising from the government’s decision to charge

possession of constitutionally protected material are found later in this brief.

c. United States v. Doshier**

While Oakley, Barberi, and Piolunek seemed to signal a major shift to appellate
errors caused by ambiguity concerning convictions based on Constitutionally-protected
material, unfortunately, the facts in Doshier indicate fatal ambiguity caused by removal of
divers occasions language from specifications is alive and well.** In Doshier, the a panel
convicted the appellant of one specification of attempted sodomy of a child, five
specifications of rape of a child under the age of 12, one specification of aggravated sexual
contact with a child, one specification of indecent liberty with a child, four specifications of
sodomy with a child, and one specification of possession of over 400 images of child
pornography.**? The panel excepted out divers occasions from two of the specifications of
rape, one for each of the two child victims, creating fatal ambiguity because the children
testified about multiple rapes during the specific time periods and locations charged.* In
addition to the ambiguity caused by divers occasions, not all 600 images the panel reviewed
prior to convicting appellant of possession of child pornography were, in fact, images of

child pornography.™* Some were, for example, pictures of a door and someone’s head.**

109 14, at 837-839.

1

=

% United States v. Doshier, No. 20120691, slip op. at 1 (A. Ct. Crim. App. Feb. 24, 2015).
1 Doshier at 1-4.

"2 |d. at 3-4.

113 Id.

14 1d. at 4-7.
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Applying the three-part test articulated by the AFCCA in Piolunek, “(1) the quantitative
strength of the evidence; (2) the qualitative nature of the evidence; and (3) the circumstances
surrounding the offense as they relate to the elements of the offense charged,” the ACCA
distinguished Doshier from the facts in Barberi and affirmed appellant’s conviction.*®

This line of cases demonstrates that ambiguity in findings has been an issue since the
enactment of the UCMJ, and continues to plague the military justice system. No one service,
trial counsel, or judge is to blame. It is a systemic, Department of Defense (DoD)-wide
issue. While the issue of ambiguity has mutated somewhat, in the Barberi line of cases, to
one of ambiguity with respect to Constitutionally-protected material, Doshier indicates divers
occasions is still another cause of the fatality of findings. Lack of precision and attention to
detail are the root cause of nearly all of the overturned cases, from Walters to Doshier. Part
111 of this thesis will suggest and apply solutions to resolve ambiguity, from the start of an

investigation all the way through completion of the appellate process.

I11. Solutions
A. Introduction

Investigations, charging decisions, opening statements, evidence presentation, and
closing arguments demonstrate ambiguity lurks at every stage of the military justice process.
This section will identify and analyze the effectiveness of solutions at each stage of the

process, using Wilson,**” Trew,**® and Saxman™® as examples. If ambiguity survives to the

15 4. at 5.

1

=

® 1d. at 5-6, 10 (citing Piolunek, 72 M.J. at 838).

1

[
=

Wilson, 67 M.J. at 423.
Y8 Trew, 68 M.J. at 364.

119 saxman, 69 M.J. at 540.
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post-trial and appellate stages of courts-martial, trial counsel also have additional options,
such as RCM 1102 proceedings in revision, Article 39(a), UCMJ, sessions, United States v.
DuBay*? hearings, extraordinary writs, and new trials. Finally, Congress and the President
can immunize the military justice system against ambiguity via amendments to the UCMJ
and Rules for Court-Martial.
B. Pretrial

1. Investigations

In Wilson, Criminal Investigation Command (CID) Special Agent (SA) Heintzelman,
the investigating agent, elicited a partial confession from then-Staff Sergeant (SSG) Wilson —
a confession that ultimately opened the door to a fatal ambiguity later in the case.*®* In the
statement, then-SSG Wilson admitted to penetrating his stepdaughter’s labia, but the agent
failed to gather additional information following that admission, such as when, where, or
how this took place.*?* If he had done so, the military judge would have known the location
and time of the crime, the critical detail that would have resolved the “fatal” ambiguity in
SSG Wilson’s case. Because the agent failed to ask that critical question, and SSG Wilson
failed to spontaneously supply it, no one, except perhaps now-PVT Wilson and his
stepdaughter, know the truth. And therein lies the ambiguity. The ACCA analyzed SSG
Wilson’s statement and determined the penetration appellant referred to was the occasion in

the bedroom.®® However the CAAF, reading the same sworn statement, determined the

120 United States v. Dubay, 37 C.M.R. 411 (C.M.A. 1967).
121 Wilson, 67 M.J. at 426-7; Wilson Record, supra note 3, at PE 2.
122 \Wilson Record, supra note 3, at PE 2.

123 Wilson, No. 20061187, slip op. at 1-2.
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penetration to which SSG Wilson referred happened in the bathroom and was therefore a
second occasion, apart from the rape RC described in her parents’ bedroom.***

Clarity in the investigative process is key. Investigators should pay close attention to
the facts of each case, working with trial counsel to identify offenses and the critical
elements, and ensure that all of this information goes into each sworn statement. Trial
counsel should review sworn statements early in the process to determine if any potential
ambiguity exists and take steps to clarify it. If trial counsel identify a potential ambiguity,*®
such as multiple occasions with similar facts, or a situation where the facts are not clear in
the initial interview, like the statement in Wilson, they or an investigator can take additional
statements or gather evidence to clarify it. The bottom line is that an investigator’s role in a
case does not end when the trial counsel renders an opine. Investigators receive hours of
training prior to becoming an investigator, and numerous hours of training throughout their
careers.'®® Each investigator would benefit from a course concerning clarity in identifying
offenses, nailing down facts, and preventing ambiguity, using the leading cases discussed in
this thesis, perhaps taught by the Special Victim Prosecutor or Chief of Military Justice

assigned to the specific installation as a refresher, using examples from cases where

ambiguity resulted in findings being overturned on appeal. An investigator forewarned of the

124 Wilson, 67 M.J. at 426-7.
125 gee supra Section I.A of this thesis.

126 Email from Lieutenant Colonel Paulette Burton, Staff Judge Advocate, Criminal Investigation Command
(CID) to Major Sarah Rykowski, Student, 63d Graduate Course (20 March 2015 13:45:00 EST) (on file with
author); Special Agent Training, U.S. CRIMINAL INVESTIGATION COMMAND, http://www.cid.army.mil/agent
training.html (last visited 15 Mar. 2015) (referencing sixteen weeks of training at the Special Agent Course,
and offerings of advanced courses in Abuse Prevention and Investigative Techniques, Crisis/Hostage
Negotiations, Protective Services Training, Advanced Crime Scene Techniques, and Special Victim Unit
Investigator Course.” The site also discusses sustainment, or refresher training, offered at the unit level, “to
maintain individual proficiency and learn new methods of focusing . . . investigative resources.” Finally, the
site references opportunities for further study and training at the Federal Bureau of Investigation (FBI)
Academy and other institutions, as well as study in forensic science).
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dire consequences of a lack of clarity will ask better, more detailed questions, obtain better,
more detailed statements, and know his role continues through to trial.

2. Charging

a. Introduction

Charging divers occasions both shortens the charge sheet and decreases an accused’s
sentencing liability.**” However, trial counsel should avoid charging divers occasions unless
absolutely necessary. If trial counsel intend to charge and prove only two or three occasions,
why not charge them separately and specifically? A review of the Wilson case demonstrates
that, while the trial counsel drafted charges “on divers occasions,” the victim in the case
testified clearly that she was raped only once, in the bedroom of the family’s house in
Colorado Springs, Colorado.*®® Understanding that victims’ and witnesses’ testimony

129

changes over time as memories fade and change,™” it is difficult to understand why the trial

counsel in the Wilson case chose to charge divers occasions, given the evidence’s indication

130
d.

that only one rape, at most two, occurre Working closely with the investigators on any

particular case will help trial counsel avoid overcharging a case, as in Wilson,™** only to

127" |_jeutenant John E. Hartsell and Major Bryan D. Watson, The Decay of ‘Divers’ and the Future of Charging
‘On Divers Occasions’ in Light of United States v. Walters, 61 A. F. L. Rev. 185, 186 (2008).

128 \Wilson Record, supra note 3, at 67-70.

129 Claire L. Seltz, Sixth Amendment — The Confrontation Clause, Witness Memory Loss and Hearsay
Exceptions: What are the Defendant’s Constitutional and Evidentiary Guarantees — Procedure or Substance,79
J. CRIM. L. & CRIMINOLOGY 866, 884 (1998)(citing H.R. Rep. No. 355, 94th Cong., 1st Sess. 2, reprinted in
1975 U.S. Code Cong. & Admn News 1092, 1093 (quoting Kirby v. lllinois, 406 U.S. 682, 691 (1972)); Mary
P. Koss, Aurelio Jose Figueredo, Iris Bell, Melinda Tharan, and Sharon Tromp. Traumatic Memory
Characteristics: A Cross-Validated Mediational Model of Response to Rape Among Employed Women, 105 J.
ABNORMAL PSYCHOLOGY 421, 428 (1996)(finding “rape memories, compared to other unpleasant memories,
were less clear and vivid, were less likely to occur in a meaningful order, were less well-remembered, and were
less thought and talked about.”).

130 Wilson Record, supra note 3, at 67-70; PE 2, supra note 3.

1 Wilson Record, supra note 3, at 20 and Charge Sheet.
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spend time before and during the trial dropping elements, specifications, and charges.
Because of Walters, Lieutenant Colonel (LtCol) John Hartsell and Major (Maj) Bryan
Watson recommend [in their article The Decay of ‘Divers’ and the Future of Charging ‘On
Divers Occasions’ in Light of United States v. Walters,”] trial counsel drafting specifications
“think like litigators and appellate counsel.”**? If upon analysis, charging divers occasions
will only create both trial and appellate issues, rather than resolve them, trial counsel should
think twice before employing this phrase. Military case law is replete with situations, like
Wilson, where otherwise valid convictions were overturned because trial counsel chose to
charge divers occasions without apparent consideration of and vigilance regarding the
possible consequences.**

United States v. Campbell,*** on the other hand, demonstrates a trial counsel wisely
charging divers occasions, and a military judge, trial counsel, and defense counsel attuned to
the issues concerning use of divers occasions, multiplicity, and unreasonable multiplication
of charges. In Campbell, the accused was charged with three specifications of misconduct on
divers occasions: first, falsely stating he had a physician’s authority to withdraw medication
from the Pyxis machine; second, larceny of the medications from the machine, and third and
finally, wrongful possession of the Percocet and Vicodin he obtained from the machine.'*
The government presented evidence that the accused withdrew medication from the machine

at least thirty-one times.*** The defense counsel filed motions alleging unreasonable

32 Hartsell & Watson, supra note 127, at 193.

133 See, e.g, Walters, 58 M.J. at 391; Seider, 60 M.J. at 36; Augspurger, 61 M.J. at 189; Scheurer, 62 M.J. at
100; Wilson, 67 M.J. at 423.

34 United States v. Campbell, 71 M.J. 19 (C.A.AF. 2012).
135 Campbell, 71 M.J. at 21.

1% 4. at 20, 25.
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multiplication of charges and multiplicity concerning the possession and larceny charges,
later argued the false statement specification was also multiplicious with the larceny
specification, and also requested ““the offenses be found mulitiplicious for sentencing.”””**’
The military judge denied the motion for multiplicity, but granted the defense motion to
merge the three specifications for sentencing.™*® As the CAAF found, “the military judge did
not abuse his discretion by not dismissing or merging the charges for findings based on an
unreasonable multiplication of charges. “Within a range of possible options, the prosecution
chose a middle ground between charging the conduct as larceny alone on divers occasions, as
three distinct criminal acts on divers occasions, or as thirty-one separate and distinct
larcenies.”**

In the alternative, trial counsel also have the option of drafting a “mega-spec,” listing
each occasion of misconduct that fits that specification.'*® For example, when charging
possession of child pornography, trial counsel now charge each different media, such as a

hard drive, separately, and list out each image found on that particular media, under the same

specification. This creates a simple checklist, of sorts, that the trial counsel, defense counsel,

187 1d. at 21.
138 1d. at 21-22.
139 4. at 25.

10 Hartsell & Watson, supra note 127, at 193 (citing U.S. DEP’T OF AIR FORCE, INSTR. 51-201,
ADMINISTRATION OF MILITARY JUSTICE (21 Dec. 2007) Figure 3.2)); see also Rodriguez, 66 M.J. at 207
(Erdmann, J., dissenting)(recommending trial counsel “be required to list all of the alleged occasions of
wrongful use [of drugs] in the context of one specification, as is commonly done with bad checks under Article
132a, UCMJ. Under this method, the findings worksheet would include the alleged occasions of use and the
military judge could then instruct the panel to indicate which of the occasions it has found the accused guilty of.
This would ensure not only that the accused is fully informed of the specific instances he or she must defend
against, it would also allow the CCA to be fully informed of those occasions where the accused has been found
guilty and those occasions where the accused has been acquitted.”).
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and trier-of-fact can use to determine when an image is proven beyond a reasonable doubt to

be child pornography, and, when it has not, it is easily crossed off on the charge sheet.**

Saxman is a perfect example of the issues that arise when trial counsel do not employ
a list-type specification. In Saxman, the trial counsel charged appellant with possession of 22
video files of child pornography even after a trained forensic examiner at the Defense
Computer Forensic Laboratory (DCFL) examined each of the video files and determined
only four of them contained “known child images.” *** While an image may not be a “known

child image” and yet meet the definition of child pornography, applying the factors in United

143

States v. Dost, ™ trial counsel must closely examine each image or file and apply the factors,

and consider not charging those images that do not or may not meet the definition. The
CAAF adopted the Dost factors in United States v. Roderick.!** The factors include,

1) whether the focal point of the visual depiction is of the child’s genitalia or
pubic area; 2) whether the setting of the visual depiction is sexually
suggestive, i.e. in a place or pose generally associated with sexual activity; 3)
whether the child is depicted in an unnatural pose, or in inappropriate attire,
considering the age of the child; 4) whether the child is fully or partially
clothed, or nude; 5) whether the visual depiction suggests sexual coyness or a
willingness to engage in sexual activity; 6) whether the visual depiction is
intended or designed to elicit a sexual response in the viewer.'*

The CAAF in Roderick “adopt[ed the] approach” recognized by “several federal circuits

courts,” that is, “combining a review of the Dost factors with an overall consideration of the

141 see Sample Charge Sheet, attached as Appendix 3 to this thesis.

42 Saxman, 69 M.J. at 541.
3 United States v. Dost, 636 F. Supp. 828, 832 (S.D. Ca. 1986), affirmed, 813 F.2d 1231 (9th Cir. 1987).
144 United States v. Roderick, 62 M.J. 425, 429 (C.A.A.F. 2006)(citing Dost, 636 F. Supp. at 832).

145 Id
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totality of the circumstances.”**® Applying Roderick, in United States v. Andersen,'*’ the
ACCA articulated the difference between child erotica and child pornography, stating “if the
if the images do not involve the genitals or pubic area, however, one does not reach the
question whether the image is ‘lascivious,’ regardless of whether that secondary
determination is one of fact or law.”**®

Careful review of images and videos avoids creating another issue — as Trew, United
States v. Barberi,** and Piolunek demonstrate, that a verdict possibly based on
constitutionally protected material cannot stand. In Saxman, the panel found appellant guilty
of possession of 4 of the video files, but failed to specify which of the 22 video files they
found him guilty of.™*® In addition, the NMCCA found that the specification, even prior to
the exception and substitution by the panel, failed to state an offense, because it did not
charge possession of electronic media containing child pornography, in accordance with the
statute under which it was charged.***

In addition, trial counsel need to be aware that “fatal” ambiguity has been found when
a specification fails to omit time periods when the accused are clearly not able to commit

crimes, typically because they are not co-located with their victims. In United States v.

Ransom, although the military judge found the accused guilty of indecent acts on divers

146 Roderick, 62 M.J. at 429-30 (citing United States v. Amirault, 173 F.3d 28, 32 (1st. Cir. 1999); United
States v. Campbell, 81 F. App’x 532, 536 (6th Cir. 2003); United States v. Knox, 32 F.3d 733, 747 (3d Cir.
1994)).

Y7 United States v. Andersen, No. 20080669, 2010 Lexis CCA 328 (A. Ct. Crim. App. Sept. 10, 2010).

198 |d. at *25.

9 United States v. Barberi, 71 M.J. 127 (C.A.A.F. 2012).

150 saxman, 69 M.J. at 543.

151 4. at 544.
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occasions, the military judge failed to except out the period of time the accused was stationed
in Korea away from his victim, and thus could not have committed the charged offenses
during that period of time.**? In addition, the military judge also failed to except out the
period of time outside the statute of limitations.*>* The ACCA overturned the accused’s
conviction for indecent acts on divers occasions because of insufficient evidence that the
accused committed those offenses during the time within the statute of limitations and while
he was co-located with the victim.** Although the error here resulted in a failure of proof
rather than an ambiguous verdict, it illustrates the importance of the trial counsel’s role in
charging and proving offenses to avoid ambiguous verdicts. In Ransom, the ACCA placed
the blame squarely on the trial counsel, who chose “to charge, and present evidence, that
appellant committed criminal acts during time periods when appellant simply did not have
access to [his victim.]”** As the ACCA stated in Ransom, the government must “do the
hard work of establishing timelines of events based on all the information available,” in
addition to “making sensible charging decisions that do not allege an accused Soldier
committed crimes against a family member during time periods a simple review of military
records reveals the Soldier is stationed in a different country.”*

b. United States v. Fosler — The Effect of a Shift to Notice Pleading

At the same time military appellate courts continue to find fatal ambiguity in cases

employing divers occasions, those same courts have increasingly shifted to a “notice”

1

13

2 United States v. Ransom, No. 20060591, 2009 WL 6920848 at *6-7 (A. Ct. Crim. App. Aug. 10, 2009).
3 1d. at *7.

54 1d. at *7-8.

% 1d. at *8.

156 Id
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pleading philosophy. From the earliest days of American military jurisprudence, trial
counsel drafting specifications alleging Article 134, UCMJ violations did not need to
explicitly include the “terminal element,” also known as either “prejudicial to good order and
discipline,” or “of a nature to bring discredit upon the armed forces.”**” These terms were
“*deemed to be involved in every specific military crime,” and . . . therefore available as a
lesser included offense (L10) of the enumerated Articles of the Articles of War and later the
UCMJ.”**® The Rules for Court-Martial (RCM), promulgated by the President of the United
States, also did not require it, and still do not.**® The CMA also previously approved the
practice of implying, but not including, the terminal element.*®® In 1989, however, the
Supreme Court decided Schmuck v. United States and shifted from the “inherent
relationship” test and “adopted the elements approach,” seeking “greater certainty,” and
focusing on “the right of the defendant to notice of the charge brought against him.”*%*
According to the Court, an accused could only be convicted of those lesser included offenses

“*necessarily included in the offense charged.””*®* As a result of Schmuck, the CAAF began

to review and invalidate specifications failing to allege all required elements.*®® For

57 United States v. Fosler, 70 M.J. 225, 227 (C.A.A.F. 2011).
158 |d.

159 MCM, supra note 59, R.C.M. 307 (2005 and 2012)(but see R.C.M. 307, discussion (2012)(recommending
charging the terminal language)).

180 Fosler, 70 M.J. at 228 (citing United States v. Mayo, 12 M.J. 286, 293-4 (C.M.A. 1982); United States v.
Marker, 3 C.M.R. 127, 134 (C.M.A. 1952)).

161 Schmuck v. United States, 489 U.S. 705, 715, 718 (1989).

162 1d. at 719 (internal citations omitted).

163 Fosler, 70 M.J. at 228 (see also United States v. McMurrin, 70 M.J. 15, 17 (C.A.A.F. 2011); United States
v. Girouard, 70 M.J. 5, 9 (C.A.A.F. 2011); United States v. Jones, 68 M.J. 465, 468 (C.A.A.F. 2010); United
States v. Miller, 67 M.J. 385, 388-89 (C.A.A.F. 2009); United States v. Medina, 66 M.J. 21, 24-25 (C.A.A.F.
2008).
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example, in United States v. Fosler, the CAAF invalidated a charge and specification that
failed to explicitly plead the terminal element.'®* The CAAF also pointed out that the
President had the opportunity to expressly promulgate a rule directing exclusion of the
terminal element in specifications but did not do s0.®> The President’s ability to promulgate
rules is further explored later in this thesis.'®®

c. Current Practice

As result of this change in jurisprudence, and citing United States v. Fosler, the
Discussion for RCM 307 (concerning specifications) now directs “expressly alleg[ing] every
element of the charged offense.”*®” The Discussion also defines a lesser included offense as
“*necessarily included’ in the offense charged only if the elements of the lesser offense are a
subset of the elements of the greater offense alleged.”**® Numerous cases failing to allege
the terminal element were reversed as a result of the United States v. Jones-Fosler line of
cases.'® Since Jones, CAAF and the service appellate courts continue to consistently apply

170

the elements test.”"™ With respect to divers occasions, the shift to notice pleading requires

specificity as much as possible with respect to charging decisions. As a result of the shift,

1% Fosler, 70 M.J. at 233.
1% 1d. at 231.

1% See infra Section I11.E of this thesis.

167 MCM, supra note 59, R.C.M. 307(c)(3), discussion (2012)(citing Fosler, 70 M.J. at 225).

168 Jones, 68 M.J. at 468; R.C.M. 307(c)(3), discussion (2012).

199 See, e.g. United States v. Gaskins, 72 M.J. 225 (C.A.A.F. 2012); United States v. Goings, 72 M.J. 202
(C.A.AF. 2013); C.AAF. Daily Journal, COURT OF APPEALS FOR THE ARMED FORCES,
http://www.armfor.uscourts.gov/newcaaf/journal/2011Jrnl/2011Nov.htm (November 2011), attached as

Appendix 4 to this thesis.

70 United States v. Elespuru, 73 M.J. 326, 328 (C.A.A.F. 2014).
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fewer trial counsel will charge divers occasions, lessening the opportunity for ambiguous
verdicts.

Several methods of charging avoid the so-called “Walters problem.” First, the easiest
way to avoid an ambiguous verdict is to avoid using divers occasions, and charge each
offense separately.'”* Second, even if counsel charges only one occasion, they may present
evidence of multiple occasions in order to prove one, as a “continuing course of conduct.”*"2
For example, in United States v. Brown, CAAF held the military judge properly “instruct[ed]
the court members that they could convict [a]ppellant of the offense of indecent assault

without agreeing on which of three possible factual scenarios constituted the offense.”*"

The Government presented evidence of three occasions but as a single course of conduct.!™
“The members found [a]ppellant guilty of a single incident of indecent assault, a lesser
included offense of the rape charge.”*” In United States v. Fields,'"® the government
presented evidence of appellant’s use of a fellow Soldier’s Visa check card on four

occasions, but only charged him with larceny on one occasion.*”” Calling these occasions

separate “theories,” the military judge instructed the panel that they could go down the list of

1 See, e.g, Brown, 65 M.J. at 358 (clarifying that Walters only applies in the “narrow circumstance[s]
involving the conversion of a “‘divers occasion’ specification to a ‘one occasion’ specification through
exceptions and substitutions.”) (quoting Walters, 58 M.J. at 396).

172 See, e.g, Brown, 65 M.J. at 358 (quoting Walters, 58 M.J. at 396); see also United States v. Fields, No.
201100455, 2012 CCA Lexis 129 at *4-11 (N.-M. Ct. Crim. App. Apr. 12, 2012), review denied, 2012 C.A.AF.
Lexis 939 (C.A.AF. Aug. 10, 2012).

® Brown, 65 M.J. at 356.

74 1d. at 358.

175 Id

1

=

® Fields, 2012 CCA Lexis at *1.

7 1d, at *1-2.
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occasions on the findings worksheet and vote on each one.*” If they found appellant guilty
with a 2/3 majority on the first occasion, they could cross the rest of the occasions out.*™ If
they found him not guilty, they would cross that occasion out and move to the next
occasion.™® The panel found appellant guilty of the first occasion/theory and lined the rest
of the “theories” out.*®* The NMCCA found that “a general guilty verdict would have
attached equally to all four acts of theft submitted to the members and we could affirm the
finding provided at least one of the four acts withstood our factual and legal sufficiency
analysis.” %

Finally, factfinders need not specify a theory of liability to justify a finding of
guilty.’® In Brown, CAAF cited United States v. Vidal*®* where the government presented
evidence on multiple theories: that appellant was either a principal or an aider and abettor.®
Because the panel in Brown convicted appellant of indecent acts, “the elements require acts
done ‘with the intent to gratify,” and not the specification of particular acts or methods of
gratification.”*°

Further, when trial counsel charge divers occasions, “so long as the fact-finder

rendered a general verdict of guilty to the “on divers occasions’ specification without

178 Fields, 2012 CCA Lexis at *6-8.

9 1d. at *7.

180 |d

181 1d. at*8.

182 1d. at *13.

183 Rodriguez, 66 M.J. at 205 (citing Brown, 65 M.J. at 359).
184 United States v. Vidal, 23 M.J. 319, 325 (C.M.A. 1987).
185 Brown, 65 M.J. at 359 (citing Vidal, 23 M.J. at 325-6).

18 Brown, 65 M.J. at 360 (MCM, supra note 59, pt. IV, para. 63.b.(2)(2005 ed.).
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exception, any one of the individual acts may be affirmed by the CCA as part of its Article
66, U.C.M.J., review.”*®" When the “on divers occasions” language survives findings, the
fact-finder “need only determine that the accused committed two acts that satisfied the
elements of the crime as charged — without specifying the acts, or how many acts, upon
which the conviction was based.”*®® Therefore, although “it was impossible for the [court of
criminal appeals] to know upon which alleged instances of marijuana use the members based
the verdict of guilty ‘on divers occasions,”” and “[there was] no way for [CAAF] or the CCA
to determine which acts comprised the “divers occasions’ found by the members, and no way
to determine whether the members found Appellant guilty of the single act alleged in the
specification as amended by the CCA,” because of “longstanding jurisprudence in the
Supreme Court, [CAAF], and the common law regarding the presumption that controls
general verdicts on appeal,” “that when the factfinder returns a guilty verdict][, it] stands if
the evidence is sufficient with respect to any one of the acts charged.”**°

As Judge Charles E. Erdmann’s dissent points out, CAAF’s holding in Rodriguez
indicates it is possible for a CCA to except “on divers occasions” from a charge without
knowing “whether the members had found [an appellant] guilty of wrongful use on that
specific occasion.”*® In other words, the CCA has to know which offense the fact-finder
found appellant guilty of if divers occasions was excepted, but does not, if the fact-finder

found appellant guilty without excepting out divers occasions. In Rodriguez, the CAAF

87 Rodriguez, 66 M.J. at 203.

188 Rodriguez, 66 M.J. at 203 (c.f. Brown, 65 M.J. at 359)(citing Griffin v. United States, 502 U.S. 46, 49-51
(1991); Schad v. Arizona, 501 U.S. 624, 631 (1991)(plurality opinion)).

189 Rodriguez,66 M.J. at 203-204 (citing Griffin, 502 U.S. at 49-51); Brown, 65 M.J. at 359; Peake v. Oldham,
98 Eng. Rep. 1083, 1084 (K.B. 1775)(on file with the author)).

199 Rodriguez, 66 M.J. at 205-6 (Erdmann, J., dissenting).
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relies on the “common law rule regarding general verdicts,” after rejecting it in Walters.*™*
As Judge Erdmann pointed out, because “the [AFCCA] could not determine which occasions
of marijuana use the members found Rodriguez guilty or not guilty of, the same ambiguity
that existed in Walters exist[ed in Rodriguez].”*%

Further, the CAAF’s holding in Barberi is illustrative of a growing issue: the fatality
of specifications charging possession of constitutionally-protected material. In Barberi, the
government charged appellant with possession of six images of alleged child pornography.*®
On appeal, the CCA found that four of the six images did not meet the definition of child
pornography, but affirmed the conviction based on the two images that did.*** The CAAF
reversed, holding “we cannot know which images formed the basis for the finding of guilt to
the possession of child pornography charge.'® As previously mentioned, a similar issue
exists in Piolunek, although the government in that case charged Piolunek with possession of
a greater number of images, a greater number of which allegedly met the definition of child
pornography.*®

Trial counsel should not have carte blanche concerning charges and specifications.
Most military justice offices have the benefit of a chief of military justice, senior trial

counsel, and, for applicable cases, a special victim prosecutor. Each of these individuals

should look over the charge sheet for potential issues, including ambiguity, before the trial

%% 4. at 206.
192 |d
193 Barberi, 71 M.J. at 128.

194 1d. (citing United States v. Barberi, No 20080636, 2011 CCA Lexis 24, at *5 (A. Ct. Crim. App. Feb. 22,
2011)(per curiam)).

19 Barberi, 71 M.J. at 128-9, 131.

19 gee supra Section 11.9.b of this thesis.
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counsel swears the commander to the charge sheet. These individuals typically have
additional training and access to greater information and guidance than trial counsel, and
should also have open lines of communication with the Trial Counsel Assistance Program,
who, by virtue of their position and even greater access to information, should be ready and
able to assist. In particular, the special victim prosecutor may have the ability to work with
the alleged victim in a sexual assault or abuse case to determine greater details of each

offense and eliminate the need for divers occasions in the specification in question.

C. Trial Practice

1. Evidence/Arguments

A trial counsel who has charged an offense “on divers occasions” must identify,
present evidence on, and argue the commission of each of these divers occasions.
Clarity is key. SA Heintzelman testified at then-SSG Wilson’s trial, and the trial counsel in
the Wilson court-martial had every opportunity to clarify the location of the rape and failed to
do s0."*" A trial counsel who has developed a good working relationship with the local CID
office and its agents, and been closely involved in investigations is better able to ask
insightful questions of that agent to bring out important testimony at trial. The testimony of
CID agents is useful for more than admitting the sworn statement of the accused — the agent
can discuss the demeanor of the witnesses, including the accused, during the investigation
and interviews, and other details that will bring the case to life, provide clarity, and resolve
ambiguity.

If a trial counsel is prepared to ask a witness about multiple occasions of a particular

type of offense, and that witness’ testimony changes at the last minute, indicating that only

97 Wilson Record, supra note 2 at 45-60.
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one occasion occurred, the trial counsel must change his or her argument accordingly. The
trial counsel must be specific, unlike the trial counsel in Seider, who argued evidence of use
“*one more than one occasion,” ‘on divers occasions,” ‘on an additional occasion,” ‘during
both occasions,” ‘on a second occasion,” and ‘on two occasions.””**® That did not occur in
the Wilson case. Even after RC testified she was raped only once, the trial counsel argued
that occasion but also referenced SSG Wilson’s admission of a single rape in his sworn
statement, without clearly arguing that SSG Wilson’s admission referred to RC’s rape in the
bedroom, or that one rape had occurred.*®® In Trew, the trial counsel argued for a conviction
on at least two occasions.”® In Ransom, the trial counsel “failed to establish the dates of [the
appellant’s alleged] crimes with specificity.”?*

Prior to trial, and even prior to findings, the trial counsel may request the convening
authority dismiss charges or specifications, or portions thereof that, in the course of trial
preparation, are unsupported by the evidence and facts.?®? The trial counsel who has
interacted with his witnesses, handled the evidence, and discussed the case with investigators
may have a better knowledge of the facts, but not the “big picture” that the SJA may be privy
to. Differences of opinion between trial counsel and staff judge advocates concerning the

value of the available evidence and possibility of conviction based on that evidence mean it

is imperative that the chief of military justice step in and ensure the trial counsel is tracking

1

©

® Seider, 60 M.J. at 37.

199 Wilson Record, supra note 2, at 85-87, 90-1; PE 2 supra note 2.
2% Trew, 68 M.J. at 366.

201 Ransom, 2009 WL 6920848 at *8.

202 MCM, supra note 59, R.C.M.s. 401 and 604.
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the big picture, and the SJA is properly briefed on the facts, so they can be of one mind
concerning the charges and required proof.

However, a trial counsel who either lacks the support of the staff judge advocate and
convening authority to dismiss specifications or charges prior to trial has other options. In
trial, trial counsel must also be prepared to and may also request the military judge “line out”
“on divers occasions” on a charge sheet in the event the evidence only demonstrates one
possible offense.?®® In the alternative to requesting action by the military judge, trial counsel
also may inform the military judge that the Government does not intend to go forward on
certain specifications, charges, or portions thereof, as the trial counsel attempted to do in
Wilson.?® A conscientious chief of military justice, senior trial counsel, or special victim
prosecutor, normally sitting section chair to the typically less-experienced trial counsel,
should discuss this possibility with the staff judge advocate, and even the convening
authority, prior to trial. Such preparation and attention to detail will ensure counsel for the
government are prepared to request dismissal depending on the success of the presentation of
evidence in the government’s case.

Defense counsel, on the other hand, when faced with a failure of proof in the
government’s case in chief as to divers occasions, could move for dismissal of that language

pursuant to RCM 917.%% While the state of the case law concerning divers occasions may

2% See MCM, supra note 59, R.C.M.s 603(c) and 906(b)(4) (2012) (Eliminating the “divers occasions” portion
from a specification reduces the seriousness of the offense, and qualifies as a minor change. “After
arraignment, the military judge may, upon motion, permit minor changes in the charges and specifications at
any time before findings are announced if no substantial right of the accused is prejudiced.”).

204 Wilson Record, supra note 3 at 20 and Charge Sheet.

205 MCM, supra note 59, R.C.M. 917(e)(2012)( stating “[a] motion for a finding of not guilty may be granted to
part of a specification and, if appropriate, the corresponding charge, as long as a lesser offense charged is
alleged in the portion of the specification as to which the motion is not granted. In such cases, the military
judge shall announce that a finding of not guilty has been granted as to specified language in the specification
and, if appropriate, corresponding charge™).
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not energize defense counsel to make such a motion, a successful motion in this manner may
still result in ambiguity, if the military judge does not sua sponte insert language in the
specification to indicate the single occasion for which he is finding the accused guilty, in
findings. Further, a defense counsel who does not make such a motion in light of the
government’s failure of proof may face an allegation for ineffective assistance of counsel on
appeal if the fact-finder finds the accused guilty of this offense despite the government’s
failure of proof.

2. Findings

a. General

Any military judge handling a case involving charges “on divers occasions” should
watch carefully for the appearance of ambiguity and know how to resolve it. Findings, even
on rulings short of verdicts, should be complete and free of ambiguity. It is not enough, as
the military judge in the Wilson case did, to amend the charge by removing divers occasions
and ensure the remaining language still states an offense under the UCMJ.?®® The military
judge must also ensure the remaining language identifies the factual predicate underlying the
offense, such that the appellate courts can conduct both factual and legal review, pursuant to
Articles 66 and 67, UCMJ, respectively.?”’ If the remaining language does not, the military
judge should add language to ensure the specification sufficiently describes the remaining

occasion for the appellate court to conduct review.?%

206 Wilson Record, supra note 2 at 91, 94.
297 Wilson, 67 M.J. at 428.

28 14, (citing Walters, 58 M.J. at 396).
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b. Fact-Finders: Panel v. Military Judge-Alone

The military judge serves as watchman in panel cases, ensuring to the best of his or
her ability that a verdict escapes fatal ambiguity. In Walters, for example, the CAAF
identified the “military judge’s error in both his hypothetical instruction to the members
regarding a finding by exceptions and substitutions and his failure to secure clarification of
the ambiguity when he reviewed the findings worksheet prior to announcement.”?* The
military judge can prevent ambiguity by giving special instructions prior to sending the panel
back to deliberate on a case involving divers occasions.?® These instructions might include
that “any findings by exceptions and substitutions that remove “divers occasions’ language
must clearly reflect the specific instance of conduct upon which their modified findings are
based.”?* In fact, today’s Military Judge’s Benchbook [The Benchbook] includes such an
instruction.?*? In Augspurger, failure to give such an instruction was the military judge’s
first mistake.”* “When findings are ambiguous,” generally in panel cases, “the military
judge should seek clarification,” but “[w]hen the announced finding are ambiguous because

the fact finder has excepted out the words “on divers occasions,” without further

29 Walters, 58 M.J. at 396.

219 Walters, 58 M.J. at 396-7; see also Trew, 68 M.J. at 367, 369 (citing Walters and reminding trial counsel and
military judges to “take appropriate steps through instruction and pre-announcement review of findings to
ensure that no ambiguity occurs”™).

211 Walters, 58 M.J. at 396.

212 DA PAM. 27-9, supra note 13, at para. 7-25 (directing military judges to instruct the panel as follows:
“['Y]our findings must clearly reflect the specific instance(s) of conduct upon which your findings are based.
That may be reflected on the Findings Worksheet by filling in (a) relevant date(s), or other facts clearly
indicating which conduct served as the basis for your findings.”)(attached as Appendix 5 to this thesis).

23 Augspurger, 61 M.J. at 192.
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substitutions, the military judge must seek clarification.”** Failure to do so was the
Augspurger military judge’s second mistake.**

However, in giving instructions, in particular with specifications alleging essentially
the same act but with slightly different elementary requirements, military judges should

ensure they differentiate between the two. In United States v. Stewart,**°

the military judge
used the same exact words to define “substantially incapacitated” and “substantially
incapable,” “creat[ing] the framework for a Double Jeopardy violation,” permitting the panel
to find appellant guilty of the same exact facts of which it had just acquitted him.?*” The
military judge in Saxman further muddied the waters in that case by instructing the panel
they could find him guilty of possession of “a lesser amount of child pornography” than the
22 that the government charged, and that, if so, they “must modify the specification to
correctly reflect [their] findings,” but “fail[ing] to further instruct the members that if they
convicted the appellant by exceptions and substitutions, they needed to identify the specific
videos which had formed the basis of their guilty finding.”**?

In the earliest days of courts-martial, panels received instruction from a law officer
on the law during closed sessions, also known as deliberation.”*® The rule change that

required the law officer’s presence during closed sessions was meant to “eliminate illegal,

irregular, confused, or ambiguous findings by the court prior to its announcement in open

2% United States v. Major, 2007 CCA Lexis 264 at *24 (A. F. Ct. Crim. App. June 8, 2007) review denied, 66
M.J. 191 (C.A.A.F. 2008)(emphasis in original)(citing Walters, 58 M.J. at 397).

215 Augspurger, 61 M.J. at 192.

216 United States v. Stewart, 71 M.J. 38 (C.A.A.F. 2012).
27 1d. at 42.

218 saxman, 69 M.J. at 542.

2% United States v. London, 15 C.M.R. 90, 97 (C.M.A. 1954).
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court,” and more closely match civilian trial procedures.?”® In fact, both civilian and military
courts resolved these issues via proceedings in revision to ensure the final record, including
findings, was correct.””* Even if the jury was discharged, “it is permissible to recall the jury
for the purpose of resubmission of the issue or amendment of the verdict,” but only if the jury
has not dispersed[.]”#*?> Nor are special interrogatories available to “resolve the ambiguity in
the general verdicts . . . such use would constitute a manifest invasion of the jury’s exclusive

deliberative function in arriving at a verdict.”?*® Ultimately, “the finding rendered [must] be

the true finding agreed upon and that there be but one determined.”%*

Today, in lieu of the presence of a law officer during deliberations, military

jurisprudence permits a military judge to review the findings in open court prior to

225

announcement, in greater synchronicity with civilian courts.””> While findings worksheets

are not required according to the RCM, the Manual for Courts-Martial (MCM) includes a

226 k 227
)

sample,??® as does The Benchbook,?’ and the now-CAAF encourages their use.”® Each of

220 |d
221
Downs, 15 C.M.R. at 11.

222 14, (citing Summers v. United States, 11 F.2d 583, 586 (4th Cir. 1926), certiorari denied, 271 U.S. 681
(1926)).

22 United States v. Barrett, 870 F.2d. 953, 955 (3d Cir. 1989).

24 Downs, 15 C.M.R. at 12.

22 \MCM, supra note 59, R.C.M. 921(d) (2012)(using the word “may”); United States v. Brickey, 16 M.J. 258,
263 (C.M.A. 1983)(stating “replacement of the ‘law officer’ with ‘military judge’ tended to suggest that
Congress meant for this judge to possess the post-trial powers customarily enjoyed by his civilian counterparts
in the judiciary”).

226 MCM, supra note 59, APPENDIX 10.

27 DA PAM. 27-9, supra note 13, Section 1V, Appendix B at 1198-1207.

228 United States v. Henderson, 11 M.J. 395 (C.M.A. 1981)(discussing sentencing worksheets); United States v.

Barclay, 6 M.J. 785 (A.C.M.R. 1978), petition denied, 7 M.J. 71 (C.M.A. 1979)(discussing findings
worksheets).
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the services includes use of both findings and sentencing worksheets in sample trial

scripts,??

and the Rules of Practice before Army Courts-Martial also includes instructions
concerning use of worksheets in trial.?*° Trial counsel, defense counsel, and the military
judge usually review the draft findings worksheet during an Article 39(a) session prior to the
military judge’s issuance of findings instructions.?**

If a panel returns a verdict that appears ambiguous, the military judge can again issue
additional instructions and send the panel back to revise their findings, but not re-deliberate
the verdict.?*?> The military judge could also, prior to announcement and after review of the
charge sheet, require the panel to draft a description of each occasion of which they found the
accused guilty, as LtCol Hartsell and Maj Watson suggest.?*® If the military judge “is in
doubt as to what offense the court intended to find, he should give it proper instructions, and
advise the court to close and reconsider its findings, and to make a new finding that is not
ambiguous.”?** The military judge should continue to repeat this clarification or revision
process until the panel returns an unambiguous verdict, that is, a verdict that includes enough

information to “put the accused and the reviewing courts on notice of what conduct served as

the basis for the findings.”** At the trial counsel’s request, the military judge in United

229 DA PAM. 27-9, supra note 13, at 1198 & 1208; U.S. DEP’T OF NAVY, NAVY-MARINE TRIAL JUDICIARY,
TRIAL GUIDE 2013 at 84, 97-8, 100-1, 105 (1 Feb. 2013); DEP’T OF AIR FORCE, AIR FORCE TRIAL JUDICIARY,
AIR FORCE SCRIPT at 35, 50 (27 Jan. 2011); U.S. COAST GUARD, TRIAL SCRIPT at 12, 58, 87-8, 94 (10 Jan. 2013).

%0 UNITED STATES ARMY TRIAL JUDICIARY, RULES OF PRACTICE BEFORE ARMY COURTS-MARTIAL, Rule 22 (1
Nov. 2013).

21 DA PAM. 27-9, supra note 13, at Section 1V, Appendix B at 1198-1208.

22 MCM, supra note 59, R.C.M.s 922, 924 & 1102 (2012).

2

w
@

Hartsell & Watson, supra note 127, at 193.

23 | ondon, 15 C.M.R. at 96.

2

w

° Walters, 58 M.J. at 396.
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States v. Major “asked the president of the court to specify which occasions resulted in the
finding of guilty in Specification 1,” after the panel excepted out “on divers occasions.”%*
The panel returned three minutes after their recess and “the president announced, ‘Ma’am,
we thought we had evidence for the occasion on the couch.””?*” The AFCCA held “the
military judge did not err,” and that this clarification “renders it possible for this Court to
conduct a factual sufficiency review in accordance with Article 66(c), UCMJ.”**® Similarly,

in United States v. Bitner,>°

the military judge received the panel’s verdict excepting divers
occasions from the specification, then recessed for the evening.?*® In the morning, having
noted the ambiguity, the military judge requested the panel retire and clarify, but not
reconsider their verdict, and issued carefully worded instructions.?** The panel returned in
41 minutes and clarified their verdict, identifying the one occasion of which they had found

242 «

the accused guilty. [A]fter making their announcement, when the military judge directly

asked them if they had followed his instructions, they each affirmatively assured the judge
they had[.]"**® In contrast, the military judge in Augspurger reviewed the findings worksheet

but failed to request clarification of the verdict from the panel.?*

236 Major, 2007 CCA Lexis 264 at *25-6.
27 1d. at *26.
238 1d. at *26-7.

2% United States v. Bitner, ACM 36990, 2008 CCA Lexis 354 (A. F. Ct. Crim. App. Sept. 29, 2008), review
denied, 68 M.J. 91 (C.A.A.F. 2009).

20 Bitner, 2008 CCA Lexis 354 at *4-5,
21 1d. at *4-7.

22 1d. at *7.

3 |d. at *11.

24 Augspurger, 61 M.J. at 192.
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In military judge-alone cases, the military judge must be ever more vigilant, and
should be aware of his or her options in the event a verdict appears ambiguous, because there
is no one to check the military judge’s actions.?*® The military judge sitting alone should
read his or her findings carefully prior to announcement, to ensure the facts underlying the
finding are clear and unambiguous.

When a military judge sitting alone determines his or her verdict is ambiguous, the
military judge must clarify the ambiguity “by making a ‘clear statement on the record as to

which alleged incident formed the basis of the conviction,””**

sometimes involving the
addition of language to the specification.?*” The additional language should “refe[r] in the
substituted language to a relevant date or other facts in evidence that will clearly put the
accused and reviewing courts on notice of what conduct served as the basis for the
findings.”?*®

In both Wilson and Trew, the military judges unsuccessfully attempted to clarify their
findings. In Wilson, the military judge asked the trial counsel, “you would agree that, at

most, it would be guilty except the words “on divers occasions’?” and the trial counsel

answered in the affirmative.?*® In Trew, when asked by the trial counsel to clarify her

5 Trew, 68 M.J. at 369 (citing Wilson, 67 M.J. at 428).
#8 Trew, 68 M.J. at 369 (citing Wilson, 67 M.J. at 428).

7 Trew, 68 M.J. at 367, 369 (reiterating that “the language must clearly reflect the specific instance of
misconduct upon which their modified findings are based.”)(quoting Walters, 58 M.J. at 396); see also MCM,
supra note 59, R.C.M. 922(b), discussion (2012)(stating “if the findings announced are ambiguous, the military
judge should seek clarification.”); MCM, supra note 59, R.C.M. 992(d)(2012)(stating errors in announcement
of findings “may be corrected by a new announcement in accordance with this rule [, but] must be discovered
and the new announcement made before the final adjournment of the court-martial in the case.”); see also
MCM, supra note 59, R.C.M. 924 (2012).

8 Trew, 68 M.J. at 369 (citing Walters, 58 M.J. at 396).

9 Wilson Record, supra note 2, at 91.
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finding, the military judge stated, “[i]t is on the one occasion.”*° Interestingly, the
government argued on appeal in Trew that the military judge’s “clarification” was in fact a
nullity — that the military judge’s exact words “Of the Specification under the Charge: Not
Guilty, but Guilty of the lesser included offense of Article 128, assault consummated by a
battery upon a child under 16 years, paragraph 54(b)(3)(c) in the [MCM]” could be read as a
general verdict to a lesser-included offense.”®* The CAAF disagreed, finding the military
judge’s post-announcement statement was a “correction of the announcement of the findings
as permitted by RCM 922.”%2 |n Trew, unfortunately, the military judge’s attempt at
clarification created an ambiguous verdict.?

Trial counsel have a duty to resolve any ambiguity created by either a panel or judge-
alone verdict. “The defense counsel [in Augpurger] asked the military judge to have the
members clarify their findings [and] the military judge declined to do so[.]”"?** Trial counsel
in Wilson could have and should have requested the military judge add the phrase “in the
bedroom” to the specification, or state that she found then-SSG Wilson guilty of the rape in
the bedroom, as part of her findings, but failed to do so. While the trial counsel in Trew
attempted to do so, he/she did not persist when the military judge attempted to clarify his/her
d.255

verdict but failed to specifically identify the incident upon which her finding was base

Trial counsel should be aware that they can request clarification, prior to the court closing, to

2

al

° Trew, 68 M.J. at 366 (internal citations omitted).
251 |d

%2 1d. at 368.

253 Id.

%4 Augspurger, 61 M.J. at 190.

25 Trew, 68 M.J. at 366.
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correct ambiguous findings.”® The trial counsel in Augspurger objected to the military judge

giving the panel sentencing instructions conditional on which offense they found him

guilty.®’

Currently, the Army provides new military judges with three weeks of training prior
to beginning their assignments as military judges.?® The new military judges are typically
senior majors or junior lieutenant colonels, and very often have prior experience in military
justice, at either the trial or appellate level. While at least one hour of this training concerns
ambiguous findings and covers some of the seminal cases touched on in this thesis, the Army
Court’s recent ruling in Doshier indicates that ambiguous verdicts are still happening despite
potentially heightened judicial attention to the issue, although the judge in that case was not a
recent attendee of the new judge’s training.?*° Judges should understand fully that the only
tool in their arsenal remaining to amend an ambiguous verdict in a military judge-alone case
after close of trial, but prior to authentication of the record, is an RCM 1102 proceeding in
revision.?®

3. Post-Trial: Prior to Authentication of the Record of Trial

a. RCM 1102 Proceedings in Revision
The military judge may direct a proceeding in revision “to correct an apparent error,

omission, or improper or inconsistent action by the court-martial, which can be rectified by

26 MCM, supra note 59, R.C.M.s. 922, 924 & 1102 (2012).
2T Augspurger, 61 M.J. at 190.

58 Major Jeremy Stephens, Final 58th Military Judge Course Block Schedule (Mar. 16, 2015)(unpublished
PowerPoint presentation)(on file with author).

9 Major Jeremy Stephens, 57th MJ Motions & Findings (Mar. 16, 2015)(unpublished PowerPoint
presentation)(on file with author); Doshier, No. 20120691 at 1.

%0 MCM, supra note 59, R.C.M. 1102(b) (2012).
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reopening the proceedings without material prejudice to the accused.”?* Normally a military
judge cannot admit additional evidence during such a proceeding.?*> Ambiguous or
apparently illegal action by the court-martial is a proper matter for a proceeding in
revision.?®® Proceedings in revision must not “[R]econsider[] . . . a finding of not guilty of
any specification, or a ruling which amounts to a finding of not guilty,” “unless the record
shows a finding of guilty under a specification laid under that charge which sufficiently
alleges a violation of some article of the code.”?®* However, the panel could “reconsider[]” a
“legally impossible” finding of guilt, if they did so prior to official announcement of the
findings in open court.?®®

Since the early days of the UCMJ, the military judge has had the opportunity and
authority to individually correct, or order a jury to retire and correct an “unintelligible[,]
legally absurd, or defective” verdict, “before the verdict is recorded,” or announced.?®® The

authority to do so stems from Article 60(e), UCMJ and RCM 1102,%" and the CMA, now

CAAF, “strong[ly] endorse[d] . .. the practice and authority of military judges to order a

%1 MCM, supra note 59, R.C.M. 1102(b) (2012); United States v. Staruska, 4 M.J. 639, 641 (A.F.C.M.R.
1977)(holding R.C.M. 1102 proceedings in revision are intended for “correction of the record to reflect
unintended omissions, to clarify ambiguities, and to correct improper or illegal sentence announcements, the
alterations of which do not materially prejudice the substantial rights of the accused.”)(citing United States v.
Roman, 46 C.M.R. 78, 81 (C.M.A. 1972)).

%2 MCM, supra note 59, R.C.M. 1102(b) discussion (2012).

263 |d

%% MCM, supra note 59, R.C.M. 1102(c) (2012).

?% London, 15 C.M.R. at 95,

266 Id.

%7 United States v. Dawson, 65 M.J. 848, 851 (A. F. Ct. Crim. App. 2007)(citing UCMJ, art. 60(e), and MCM,
supra note 59, R.C.M. 1102).
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post-trial Article 39(a) session or a proceeding in revision.”?®® According to the CMA,
judges had “broad authority” “to permit post-trial Article 39(a), UCMJ sessions and revision
hearings to include the taking of evidence ‘as to matters which concern the integrity of the
proceedings.””?® As the CMA remarked in United States v. Brickey,?” if the appellate
courts, convening authorities, and supervisory authorities have directed DuBay hearings in
the past to resolve post-trial issues, for the purpose of appellate review, prior to
authentication of the record proceedings in revision should also be appropriate when

conducted on the military judge’s own motion.?"

While the military judge may order a post-
trial Article 39(a), UCMJ session for the purpose of gathering additional evidence, he may
not call an RCM 1102 proceeding in revision to do the same.?” Trial and defense counsel
may also request the military judge order an RCM 1102 session.?”® “Post-trial sessions
‘provide a means for promptly eliminating an ambiguity or omission in the record, or
disposing of a claim of error, before necessary witnesses dispersed, memories faded, and

witnesses became unavailable.””?* Post-trial sessions pursuant to Article 39(a), UCMJ and

RCM 1102 meet “the interest of justice, [wherein] corrective action should take place as

%8 Dawson, 65 M.J. at 851(citing Brickey, 16 M.J. at 263).

%9 Dawson, 65 M.J. at 851 (citing Brickey, 16 M.J. at 264).

270 Brickey, 16 M.J. at 258.

271 |d

22 Dawson, 65 M.J. at 851; see also United States v. Scaff, 26 M.J. 985, 988 (A.C.M.R. 1988)(affirming where
a military judge “conducted a post-trial session, and made the post-trial affidavit a part of the record,
authenticated the record of trial and forwarded the record of trial to the convening authority for whatever action
he deemed appropriate[,]” but “was without authority to reopen the case, admit the affidavit and make an

adjudication on it which may have altered his original findings.”), review denied, 30 M.J. 220 (C.A.A.F. 1990).

2" Dawson, 65 M.J. at 850-1; United States v. Washington, 23 M.J. 679, 679-81 (A.C.M.R. 1986), review
denied, 25 M.J. 197 (C.M.A. 1987).

2™ Dawson, 65 M.J. at 851 (citing Brickey, 16 M.J. at 263).
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promptly as possible.”” “Return of the record will ensure correction of defects at the
earliest possible time, expedite the appeal process and conserve both time and resources.”?"®
Proceedings in revision are held in open court, on the record, with counsel for both the
government and defense present.?”’

Proceedings in revision, rehearings, and Article 39(a), UCMJ post trial sessions are
not barred because the original military judge is unavailable. In United States v. Kosek,
where the military judge who made findings that the CAAF found incomplete and ambiguous
was unavailable upon rehearing, the AFCCA found substitution of a different judge
appropriate to clarify the original judge’s rulings and continue the proceeding.?’”® According
to the AFCCA, “substitution of a military judge after assembly is not a jurisdictional defect,
and any claim of error is forfeited by failure to object at trial.”>’® The CAAF affirmed the
AFCCA'’s decision.”®

The CAAF also found no error in United States v. Kulathungam?* where the military
judge conducted a proceeding in revision to correct his failure to announce findings after

282

finding appellant guilty pursuant to his pleas.””* While the defense counsel knew of the error

2> Dawson, 65 M.J. at 851 (citing Brickey, 16 M.J. at 264).

276 United States v. Williamson, 4 M.J. 708, 710 (N.M.C.R. 1977), review denied, 5 M.J. 219 (C.M.A. 1978).
2T MCM, supra note 59, R.C.M. 1102(e)(2012)(R.C.M. 505 governs changes of members, military judges, and
counsel, while R.C.M. 805 requires the presence of the military judge and counsel, during any proceeding,
including proceedings pursuant to R.C.M. 1102).

"% United States v. Kosek, 44 M.J. 579, 579-82 (A. F. Ct. Crim. App. 1996)(also noting that appellant failed to
object to the substitution of military judges when his trial resumed, and in fact “specifically requested trial b[the
substitute judge] alone,” and thus waived the issue), affirmed, 48 M.J. 315 (C.A.A.F. 1997).

2% |d. at 582 (citing United States v. Hawkins, 24 M.J. 257, 259 (C.M.A. 1987)).

280 United States v. Kosek, 48 M.J. 315 (C.A.A.F. 1997).

%81 United States v. Kulathungam, 54 M.J. 386 (C.A.A.F. 2001).

282 |d. at 386-8.
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and “tactically” chose to remain silent, the trial counsel and the court reporter inappropriately
agreed, without notifying either the military judge or defense counsel, to insert the missing
findings language into the record, to cover up the error.?®® Upon discovery of this action, the
military judge ordered and conducted the proceeding.?®* According to the [CMA], in the
future, “trial counsel should seek advice from the military judge or a more experienced

attorney to avoid the “train wreck” that occurred in this case.”?®°

In United States v. Barrett, 2%

after close of trial but prior to authentication, the
military judge ordered a proceeding in revision after members excepted out the phrase divers
occasions and convicted appellant of a single occasion, but failed to specify which one.?®” At
that proceeding, the military judge advised the members only “to address whether they had”
chosen a specific incident of which appellant was guilty, and to avoid further

deliberations.?®® «

[1]f they had determined a specific instance in their original deliberations,
they were to inform the court which of the alleged distributions was the basis for their
original findings.”?*® While AFCCA found the military judge’s actions proper, because the
government conceded the issue prior to argument before CAAF, CAAF remanded the case to

the AFCCA for reassessment or rehearing on sentence in lieu of weighing in on the propriety

283 |C|

284 1d. at 387.

%% 1d. at 388.

% United States v. Barrett, No. 35790, 2006 CCA Lexis 39 (A. F. Ct. Crim. App. Feb. 28, 2006), set aside,
affirmed in part, reversed in part, No. 06-0571, 64 M.J. 307 (C.A.A.F. Nov. 3, 2006), on remand, 2007 CCA
Lexis 298 (A. F. Ct. Crim. App. Mar. 21, 2007).

%87 Barrett, 2006 CCA Lexis 39 at *2-3.

28 1d. at *4.

289 Id
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of the military judge’s actions themselves.?® However, the AFCCA pointed out that CAAF
used “should” rather than “shall” in Walters,?*" in terms of clarification of errors in findings

after announcement, and so held that Walters does not forbid clarification of errors to

findings after announcement.”®

The military judge may order such a proceeding any time prior to authentication of

the record of trial, and need not wait for an order from the appellate court to do s0.”** In

294

United States v. Dawson, " after the military judge “failed to advise the appellant of the

distinguishing element of aggravated assault,”?** he “accepted [Dawson’s] plea of guilty to . .

. aggravated assault.”2% «

Six weeks later, prior to authentication of the record, the military
judge recognized his error and called a post-trial session under Article 39(a), UCMJ to cure
the defective Care®” inquiry.”?*® On appeal, the AFCCA subsequently “affirm[ed] the
authority of military judges to remedy a flawed Care inquiry in a post-trial Article 39(a)

session.”®® Prior to the post-trial hearing, the military judge informed the parties he was

conducting the hearing “pursuant to RCM 1102 and at the request of the government[,] . . . to

2% 2006 CCA Lexis at *4, but see 64 M.J. at *1-2.

21 Walters, 58 M.J. at 396, n. 5; See 10 USC (U.S.C.) §101 (2005); MCM, supra note 59, R.C.M. 103
(Discussion)(2005 and 2012)(Stating for purposes of the MCM, “’shall’ is used in an imperative sense,”
whereas “’may’ is used in a permissive sense.”).

292 Barrett, 2006 CCA Lexis 39 at 4.

2% JCMYJ, art. 60 (2012); MCM, supra note 59, R.C.M. 1102(d) and analysis (2012).

4 Dawson, 65 M.J. at 848.

2% 14, at 849, n. 1 (citing United States v. Care, 40 C.M.R. 247 (C.M.A. 1969)).

2% Dawson, 65 M.J. at 849.

#7 Care, 40 C.M.R. at 247.

% Dawson, 65 M.J. at 849.

299 Id
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correct any omission in [the military judge’s] discussion with the accused on the elements of
the Specification of Charge 1. [The military judge] determined that this matter does not
involve a substantive error which would preclude such a hearing.”*® The accused failed to
object to the hearing both at the hearing itself and after, in post-hearing clemency filings to
the convening authority.**" In Dawson, the AFCCA held the accused and defense counsel’s
failure to object to the post-trial session as waived, absent material prejudice, and found none
existed in this case, because the accused pled “guilty to the very charge to which he initially
pled guilty, for which he obtained the benefit of a plea bargain, and for which he never raised
any matter inconsistent with his guilt.”**® The “sum effect” of the post trial session was the

304 after trial, but

provident entry of “appellant’s guilty plea.”** In United States v. Boie,
before authentication of the record of trial, the military judge noticed he had failed to
properly state his findings of guilt by exceptions and substitutions pursuant to the accused’s
pleas.*® The CAAF upheld the military judge’s decision to convene an RCM 1102
proceeding in revision “to rectify a mistake that had been made during the announcement of
findings and to reflect the judge’s intent to find the appellant guilty of the offense as

modified. Such action is not prohibited by [RCM] 1102(c)(1).”*® In United States v.

Washington, at defense counsel’s request, the military judge conducted a post-trial hearing,

%% Dawson, 65 M.J. at 850-1.
0L 1d. at 851.
%92 1d at 854.
%93 1d. at 854.

%04 United States v. Boie, 70 M.J. 585 (C.A.A.F. 2011), review denied, 2011 CAAF Lexis 998 (C.A.A.F. Nov.
15, 2011).

%5 Boie, 70 M.J. at 593.

306 Id
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receiving appellant’s change of plea and adjusting appellant’s sentence accordingly, and the
convening authority subsequently approved appellant’s new plea and the adjudged lesser
sentence.*”” The ACMR upheld the actions of both the military judge and the convening
authority, denying appellant’s claim that a rehearing was the proper method by which to
change appellant’s plea and sentence. %

In Wilson, the military judge held a post-trial Article 39(a), UCMJ session, dismissing
sodomy and indecent acts charges against Private Wilson, after determining the statute of
limitations had passed, and resentencing Private Wilson to reduction to pay grade E-1,
confinement for 11 years, and a dishonorable discharge, in lieu of his original sentence which
included confinement for 14 years.*%

The convening authority may also order a proceeding in revision.*® “When, as an
incident of the review of a record of trial pursuant to Articles 65(b), 66, and 67, or
examination of the record of trial pursuant to Article 69, any incomplete, ambiguous, void, or
inaccurate action of the convening authority is noted, this action will be modified [by the
convening authority] in accordance with the advice or instructions of higher reviewing
authority or the Judge Advocate General.”*** While the National Defense Authorization Act
of 2013 modified convening authorities’ ability to dismiss findings of guilty concerning
certain offenses, these changes do not curtail convening authorities’ ability to convene

proceedings in revision pursuant to RCM 1102 to clarify ambiguous findings, because the

%7 Washington, 23 M.J. at 679-81.

%08 1d. at 680.

%09 wilson Record, supra note 2, at 127-8, 145,

310 yCMJ art. 60 (2012); United States v. Steck, 10 M.J. 412, 414 (C.M.A. 1981).

1 United States v. Luedtke, 19 M.J. 548, 556 (N.-M. C. M.R. 1984).
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end result of such a proceeding will not change the outcome of the court-martial. For
example, if the convening authority had ordered a proceeding in revision in United States v.
Wilson, prior to commencement of appellate review to clarify which occasion the military
judge had found appellant guilty, appellant would have entered the hearing with a finding of
guilt as to one occasion in the specification alleging rape. Appellant would have departed the
hearing with that finding intact. Thus the convening authority would not violate Congress’

new restriction on disapproval of findings in sexual assault cases.

b. Extraordinary Writs
In the rare case in today’s courtroom where a military judge refuses to clarify an
ambiguous verdict, the careful trial counsel can request a recess to explore the possibility of

filing an extraordinary writ pursuant to the All Writs Act®?

requesting relief from the
appellate courts, who have jurisdiction over the court-martial in question. The recess and
writ may serve multiple purposes. First, requesting a recess for the purpose of exploring a
writ may awaken an inattentive military judge to the presence of ambiguity and the need to
clarify findings. Second, a recess, and ultimately potentially an abatement of the proceedings
prevents the court-martial from closing and thus forestalling remedies such as clarification on
the record, or proceedings in revision. One writ possibly applicable to a situation where a
military judge has refused to clarify findings is a writ of mandamus or prohibition. In United

313

States v. Gross,”™” the government filed a writ of mandamus requesting ACCA “order the

military judge ‘to reverse his ruling that the defense of Mistake of Fact as to age applies to

312 28 U.S.C. § 1651.

13 United States v. Gross, 73 M.J. 864 (A. Ct. Crim. App. 2014).
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Charge 11 and its specification.”*** “To prevail on a request for a writ, the petitioner must

show that: ‘(1) there is no other adequate means to attain relief;*"

(2) the right to issuance of
the writ is clear and undisputable; and (3) the issuance of the writ is appropriate under the
circumstances.””*!® Because the ACCA found that the effect of the military judge’s ruling
was a likely finding of not guilty, from which the government would not be able to appeal,
the ACCA granted the government’s request for the writ.**” As the ACCA stated in Gross,
“a writ of prohibition is to ‘prevent usurpation of judicial power’ and to confine courts to the

proper exercise of their power and authority.”**® In Hasan v. Gross,**°

the appellant filed
requests for “a writ of prohibition, “barring enforcement of the military judge’s order that
[a]ppellant’s beard be forcibly shaved[,]”and “a writ of mandamus ordering the removal of
the military judge,” with the CAAF.**® The CAAF granted both, vacating the military

judge’s order and removing him from the trial.*** The Supreme Court suggested similar

actions, such as “mandatory continuances” and “expedited interlocutory appeals” in Evans v.

322 « 1323

Michigan,”* “to prevent misguided acquittals.

314 Gross, 73 M.J. at 866.

%15 see United States v. Denedo, 556 U.S. 904, 911 (2009)(requiring that one who seeks a writ must first
exhaust all other remedies).

%16 Gross, 73 M.J. at 867 (citing Hasan v. Gross, 71 M.J. 416, 418 (C.A.A.F. 2012)(citing Cheney v. United
States Dist. Court for D.C., 542 U.S. 367, 380-1 (2004))).

17 Gross, 73 M.J. at 867.

8 Gross, 73 M.J. at 867 (citing The Florida Bar, 329 So.2d. 301, 302 (Fla. 1974)) see also La Buys v. Howes,
352 U.S. 249, 257 (1957)(pointing out that the All Writs Act is meant to protect against, among other things,
“judicial usurpation of power.”)(citing Bankers Life & Casualty Co. v. Holland, 346 U.S. 379, 383 (1953)).

9 Hasan, 71 M.J. at 416.

%20 1d. at 416-7.

%21 1d. at 416-7.

%22 Evans v. Michigan, 133 S. Ct. 1069, 1081 (2013).
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The issue trial counsel face when employing this remedy in an attempt to clarify an
ambiguous verdict is that the military judge is not required to stay the proceedings during the
pendency of the writ and can proceed with the trial, including dismissing panel members,
rendering any clarification of ambiguity impossible.?** Once the military judge closes the
court, with respect to issues with findings, the Government may lose the ability to file a writ,
particularly if the issue which the Government wishes to appeal involves an apparent
acquittal.**® The “issuance of writs” by the appellate courts ““is largely discretionary,’”
adding to the inadequacy of this method to correct ambiguous findings prior to adjournment
of the court.*® Major Jeremy Stephens recently published an informative article in the Army
Lawyer concerning extraordinary writs which counsel seeking to employ this remedy will

find useful.?’

D. Post-Authentication Appellate Remedies
1. Introduction
Reviving a fatally ambiguous verdict post-authentication of the record of trial is
extremely difficult, given CAAF’s holding in Walters. This section will detail the options
available to the government once the trial court has closed, including analysis of the trial
record, RCM 1102, new trials, and Constitutional and Presidential Amendments, and analyze

the probability of success for each. Appellate remedies, such as a new trial, may be the way

323 |d.
%% United States v. Allen, 31 M.J. 572,599 (N.M.C.M.R. 1990).
%5 Gross, 73 M.J. at 867.

%26 |d. at 868 (citing United States v. Higdon, 638 F.3d 233, 245 (3d. Cir. 2011)(quoting Hahnemann University
Hospital v. Edgar, 74 F.3d 456, 461 (3d. Cir. 1996))).

%27 Major Jeremy Stephens, Explaining the Extraordinary: Understanding the Writs Process, ARMY LAW, Feb.
2015, at 33.
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of the future, using a well-crafted comparison of military jurisprudence with federal and state
courts’ solutions to concerns regarding Double Jeopardy and acquittals. While it is the
position of this author that the language of RCM 1102 and the UCMJ permit proceedings in
revision to correct ambiguous verdicts without improperly reconsidering findings, amending
the language of the UCMJ and RCM with a view toward greater resemblance to civilian

remedies for ambiguous verdicts, may be a clearer solution that CAAF would not disregard.

2. Analysis of trial record

According to the CAAF in United States v. Leak, “Congress intended a [CCA] to act
as fact-finder in an appellate-review capacity and not in the first instance as a trial court.”*%
“This . . . fact-finding power . . . is expressly couched in terms of a trial court’s findings of
guilty and its prior consideration of the evidence.”*?® However, in Turner v. United States,>*
the Supreme Court “set forth as the prevailing rule: “When a jury returns a guilty verdict on
an indictment charging several acts in the conjunctive .. . the verdict stands if the evidence
is sufficient with respect to any one of the acts charged.””>**
The appellate courts have differentiated between erroneously announced verdicts and

those which are “formally and correctly announced.”*** Where a “not guilty” verdict has

been “formally and correctly announced” “in open court”, the court cannot “reconsider its

%8 United States v. Leak, 61 M.J. 234, 244 (C.A.A.F. 2005)(citing United States v. Ginn, 47 M.J. 236, 242
(C.A.AF. 1997)).

29 Ginn, 47 M.J. at 242,
30 Tyrner v. United States, 396 U.S. 398 (1970).
1 Griffin, 502 U.S. at 56-7 (citing Turner, 396 U.S. at 420).

%32 United States v. Hitchcock, 6 M.J. 188, 189 (C.M.A. 1979)(citing United States v. Boswell, 23 C.M.R. 369,
373 (C.M.A. 1957)).
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finding and return a finding of guilty.”*** In the military, as long as the finding is announced
“in court, in the presence and hearing of the accused,” it is formally and correctly
announced.*** Errors, informalities, or inaccuracies in the announcement of findings, or
verdicts are, for the most part, not fatal, as long as the fact finder’s intention “is evident from
the record.”** The question is where the error in the announcement lies, on the spectrum

between “material prejudice [to a substantial right of the accused],”3*

and a “slip of the
tongue.”**” Regarding the latter, for example, in United States v. Downs,*** the CMA
refused “to enunciate a doctrine which permits an error in expression to mean immunity for a
person who has judicially admitted his guilt,” finding that “neither Congress nor the Framers
of the [MCM] intended that a procedure should be so rigid and inflexible as to prevent a
court-martial from correcting what might be likened to a slip of the tongue.”*** In Downs,
appellant admitted guilt to the lesser included offense of AWOL to a desertion charge
(Charge 111) and the panel found him guilty of that offense, but the board president

mistakenly referred to Charge Il as Charge 111, prompting the military judge to reinstruct the

board and send them back to redraft their findings.**® The findings were redrafted correctly

333 |d

%4 Hitchcock, 6 M.J. at 190.

¥ United States v. Perkins, 56 M.J. 825, 827 (A. Ct. Crim. App. 2001)(citing United States v. Johnson, 22
M.J. 945, 946 (A.C.M.R. 1986)(citing United States v. McCready, 17 C.M.R. 449 (A.B.R. 1954))); United
States v. Boone, 24 M.J. 680 (A. C. M. R. 1987).

%8 perkins, 56 M.J. at 827 (citing Dilday, 47 C.M.R. at 173).

%7 Downs, 15 C.M.R. at 11.

8 1d. at 8.

39 1d. at 11.

30 1d. at 10-2.
56



341
I,

referring to Charge | and the CMA held “after a careful search of the entire record,” that

such action did not constitute reconsideration of the findings.”3*

The announcement, however, must “*enable the court intelligently to base judgment
thereon and . . . form the basis for a bar to subsequent prosecution for the same offense.””3*
“The [CCA] is required to weigh the evidence and be themselves convinced beyond a
reasonable doubt of appellant’s guilt ... on the same ‘one occasion’ that served as a basis
for the [fact-finder’s] guilty finding.”3** The CCA does not have the authority, even during
its factual and legal sufficiency analysis, to “weig[h the] evidence and conclud[e] that
evidence of one [occasion] is quantitatively or qualitatively inferior.” 3* Seider, per the
CAAF, is one case where a service appellate court independently and wrongly weighed the
evidence and determined appellant was convicted of the offense for which the evidence was
stronger. **® The bottom line is that if the military judge “fail[s to clarify ambiguous
findings] the appellate courts cannot rectify that error.”**’

In United States v. McCready, the Army Board of Review (ABR) found “the obvious

intention of the [trial] court . .. [was] apparent from both a simple interpretation of the

#1114, at 10 (reading “of specification of charge I1, guilty; except the words, ‘and with intent to remain away
permanently,” and “in desertion,” of the excepted words, not guilty, of the charge, not guilty, but guilty of
Article 86, unauthorized absence.’”).

¥21d. at 12.

3 Pperkins, 56 M.J. at 827 (citing Dilday, 47 C.M.R. at 173).

¥4 Walters, 58 M.J. at 396; and see Brown, 65 M.J. at 356-60 (holding where appellant is charged with two
acts of rape over a “short period of time” (3-4 hours) as a continuing course of conduct, but not divers
occasions, panel’s finding of guilty of a single occasion “of indecent assault, a lesser included offense of the
rape charge[,]” without specifying the factual basis for the conviction, is not ambiguous, especially where the
elements of indecent assault “require acts done “with the intent to gratify,” and not the specification of particular
acts or methods of gratification.”).

35 gSeider, 60 M.J. at 38 n. 1.
36 1d. at 38.

7 Augspurger, 61 M.J. at 193.
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language used and the fact that there was no objection or inquiry made as to the meaning of
the verdict by anyone associated with the trial.”**® McCready’s holding followed the
principle enunciated in O’Connell v. United States,**® where the parties’ failure to object to
the form or wording of the verdict reflected an understanding of, lack of confusion, and
agreement with the findings as given, and led the Supreme Court to find no ambiguity in
those findings.**°

The ACMR reviewed the record of trial in United States v. Johnson, where the
government charged the appellant with both adultery and indecent acts, but the military judge
instructed the panel they could not find him guilty of both.*** The panel failed to announce
findings on the adultery charge, but lined the charge out on the findings worksheet.**? The
ACMR held the findings were incomplete, but “the “lining out’ of the portion of the finding
worksheet relating to the adultery specification [was] tantamount to a finding of not
guilty[.]”*>®* The ACMR dismissed the adultery charge, holding the panel’s intent to acquit
appellant of adultery was clear from the record.***

The military judge in United States v. Perkins found the appellant guilty of

Specification 3 of Charge 111, instead of Specification 3 of Charge 11.*®> After review,

%8 McCready, 17 C.M.R. at 451 (concerning exception of the words “$375.35” for $50.00 or more,” without a
finding of not guilty to the excepted words and guilty of the substituted words).

¥9 253 U.S. 142 (1920).

%0 McCready, 17 C.M.R. at 148.

3

al

1 Johnson, 22 M.J. at 945-6.
352 Id
%3 1d. at 946.

354 Id

3

al

® Perkins, 56 M.J. at 826.
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however, the ACCA found that the military judge’s “clear intent,” understood “by all the
parties at trial, was to find the appellant guilty of Specification 3 of Charge Il and Charge I1,”
and that her announcement, “under the circumstances of this case, is sufficient to intelligently
discern the basis for the findings and is adequate to bar a subsequent prosecution for the same
offense,” and as a result, found “no error materially prejudicial to a substantial right of the
appellant.”®®

In United States v. Dunn,**” relying on the victim’s testimony, the Government’s sole
evidence on the offense of sodomy of a child on divers occasions, which fell short of
penetration, the military judge found appellant not guilty of sodomy of a child, but guilty of
the lesser included offense to sodomy, indecent acts with a child on divers occasions.**® The
Court held that contrary to appellant’s assertion, the judge’s findings did not implicate
Walters because the divers occasions language remained, so there was no possibility
appellant was found not guilty of any offense.**® Although the NMCCA preferred “the
military judge to specifically enumerate the acts that constitute a lesser included offense,”
there was no requirement to do so, and “the findings convey the ‘manifest intention’ of the

military judge when viewed as a whole.”*®

%6 1. at 827, 828 n. 4 (noting also that the military judge correctly announced she “found appellant guilty of

the Specification of Charge 111 and Charge 11l immediately after she incorrectly mentioned Charge I11 in
announcing findings to Charge I1,” lending credence to the Court’s finding that the military judge merely
misspoke regarding findings to Charge 11).

*7 United States v. Dunn, Docket No. 200201707, 2006 CCA Lexis 143 (N. —M. Ct. Crim. App. June 30,
2006) affirmed, 64 M.J. 357 (C.A.A.F. Dec. 7, 2006).

38 1d. at *7-9.
%9 1d. at *5-7.

%0 14, at 9-10 (citing Dilday, 47 C.M.R. at 173).
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In Wilson, the ACCA held it could conduct a factual sufficiency review because “the
findings unquestionably disclose the single occasion on which the conviction is based,” and
affirmed the findings and sentence.®** The ACCA based its findings on RC’s testimony, and
the fact that “the parties accordingly shaped their arguments to address the only assertion of
rape described by the victim.”*®? Indeed, the trial counsel referred to a single instance of
rape, the “bedroom” rape, throughout his opening statement.*** This is in contrast to the trial
counsels in Seider, who asserted “that the Government would prove two cases,” and
presented evidence of more than one occasion of wrongful use of cocaine,*** and
Augspurger, where “the Government presented evidence of three separate” occasions of
marijuana use.*®®> In Scheurer, the government presented evidence of appellant’s use of LSD
and ecstasy on divers occasions, at two different locations for each type of drug.*® Because
the government presented evidence of appellant’s use of ecstasy on more than one occasion
at or near Tokyo, Japan, and the military judge failed to specify which of these occasions was
the one occasion of which he found appellant guilty, the CAAF overturned Scheurer’s
conviction.®’ For the other specification, wrongful use of LSD, the government charged

wrongful use at two locations, the military judge excepted one location from the specification

%L Wilson, No. 20061187 at 1-2; Walters, 58 M.J. at 396; see also UCMJ art. 66.

%2 Wilson, No. 20061187 at 1-2 (noting that the “victim unequivocally testified she was raped on only one
occasion, and the parties accordingly shaped their oral arguments to address the only assertion of rape described
by the victim. Thus, we find no ambiguity in the finding at issue.”).

%3 Wilson Record, supra note 2, at 43-5.

%4 Seider, 60 M.J. at 37.

%5 Augspurger, 61 M.J. at 190.

%% Scheurer, 62 M.J. at 110-112.

%7 1d. at 111.
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but kept the other.®®® Because the facts disclosed the basis for the “one occasion,” the CAAF
held the AFCCA could properly review this offense, and affirmed appellant’s conviction. 3

Appellate courts should, however, look at the lack of confusion among the parties as
one factor in the analysis of a record of trial with potentially ambiguous finding. In
Augspurger, after findings “each party held a different view of the basis of the findings,”
including the military judge, who gave a conditional instruction to the panel.*”® As a result
of this confusion, the CAAF held that it fell into the Walters line of cases, because of the
“inability to determine the basis for the findings . . . reflected in this record.”®"* More
recently, in Trew, where it was “clear that the military judge, counsel, and the appellant all
understood, and at various times, used essentially the same shorthand reference ultimately
adopted by the military judge,” the NMCCA found “the military judge’s announcement of
the findings, while irregular, clearly referred to the single incident on 26 September 2008.”%"2
The CAAF disagreed, however, and overturned appellant’s conviction.

On the other hand, in United States v. Baird,*"® where the NMCCA noted appellant’s
utter lack of objection during and after trial, and “[t]he record reflects that no one was misled
by the announced findings[,]” the Navy Court therefore stated “the appellant was not

prejudiced by the claimed ambiguity in the announced findings.”*"* Similarly, in Wilson, the

%8 1d. at 111-2.

%9 1d. at 111-2.

%70 Augspurger, 61 M.J. at 192.
1.

%72 United States v. Trew, 67 M.J. 606, 606 (N.-M. Ct. Crim. App. 2008), reversed, 67 M.J. 364 (C.A.AF.
2010).

$73 United States v. Baird, 2006 CCA Lexis 171 (N.-M.C.C.A. 2006)

374 Baird, 2006 CCA Lexis 171 at *34-5.
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parties echoed a similar lack of confusion, with defense counsel even arguing on sentencing
that PVT Wilson “understands the types of actions that he has committed and the offenses
that he has committed,” and PVT Wilson himself admitting, “I did a terrible thing,”*"® not
things. But, again, the CAAF reversed ACCA in Wilson.

Walters stands for the proposition that an ambiguous verdict cannot be cured by
review of the record of trial. On the other hand, the CAAF’s holdings in Augspurger and
Scheurer appear to create an exception to this prohibition, if only one occasion remains as a
possible basis for the fact-finder’s deletion of “on divers occasions” from a specification.
The Walters Court based its holding regarding the impermissibility of appellate review of
not-guilty findings on United States v. Smith.3’® However, the CMA based its holding in
Smith on United States v. Dean,*”” which discussed an appellate court’s inability to increase a
conviction or sentence, as adjudged by a fact-finder and approved by a convening
authority.>”® Nowhere in any of the Walters line of cases discussed herein is there any
discussion of increasing a finding of guilt, or reversing it. Rather, it is a question of

clarification, which the CAAF continues to conflate.

3. RCM 1102 Proceedings in Revision After Authentication
In lieu of a proceeding in revision, RCM 1102 “expressly authorizes post trial Article
39(a), UCMJ sessions to address matters not subject to proceedings in revision which may

affect the legality of findings of guilty or the sentence.”” In fact, “even if some or all of the

%75 Wilson Record, supra note 2, at 125, 137-8.
%76 United States v. Smith, 39 M.J. 448, 451 (1994).
77 United States v. Dean, 23 C.M.R. 185 (C.M.A. 1957).

378 Id. at 188-9.
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sentence has been executed,” the “reviewing authority,” defined as “the supervisory
authority, or the Judge Advocate General” may direct a trial session to “make the record
show the true proceedings.”®* RCM 1102 also permits an appellate court to order a
proceeding in revision to correct an ambiguous verdict.®®" As the Government argued in its
Petition for Reconsideration in Wilson to the CAAF, CAAF mischaracterized the
Government’s request for a proceeding in revision pursuant to RCM 1102 as a request for a
rehearing.®® “A proceeding in revision is a continuation of the original trial; it is not a
second trial or rehearing.”**®

In both Wilson and Trew, the government requested that CAAF order a post-trial
RCM 1102 hearing to correct the alleged fatal ambiguity in each case. In Wilson, the
government did so after oral argument was heard, in a petition for reconsideration.*** The
Government requested CAAF return PVT Wilson’s case to the convening authority to order a
proceeding in revision, asking the military judge two questions: 1) to advise the court
whether she had found an instance of rape; and 2) what it was.*®* The Government requested

CAAF advise the military judge that she could not reconsider her findings, or review any of

the evidence, following the example in Kulathungam, with “no impact on the pleas or

9 MCM, supra note 59, R.C.M. 1102, Analysis (2012)(citing MCM, supra note 59, R.C.M. 1102 and United
States v. Mead, 16 M.J. 270 (C.M.A. 1983)).

%0 MCM, supra note 59, R.C.M. 1102(d) (2012).

%1 MCM, supra note 59, R.C.M. 1102(d) including discussion and analysis (revealing no change from 2008 ed.
of MCM).

%2 petition for Reconsideration at 4, 14, United States v. Wilson, 67 M.J. 423 (C.A.A.F. 2009)(No. 09—
0010)[hereinafter Pet. for Recon. (Wilson)].

%3 Steck, 10 M.J. at 414.
%4 pet. for Recon (Wilson) at 14.

% 1d. at 14.

63



sentence.”%® The result, as the Government pointed out, would be that SSG Wilson would
remain convicted of one occasion of rape, and the military judge would not reconsider her
findings.*®’ Because the same judge would act during the proceeding in revision, she would
not subject SSG Wilson to a second prosecution for his crimes, including any of which she
may have acquitted him.**® At the time of the Government’s Petition in PVT Wilson’s case,
the military judge who presided over his trial remained on active duty, subject to the CAAF’s
order and ruling.*® In Trew, the government requested the hearing in its original brief and at
oral argument.*® In both cases, the CAAF denied the government’s request.**

The CAAF’s denial of the government’s request goes against the plain language of
the Rule and rules of statutory construction. “It is a general rule of statutory construction that

‘if the statute is clear and unambiguous, a court may not look beyond it but must give effect

to its plain meaning.””*% While the words in question flow from an executive order, and not

%86 pet, for Recon. (Wilson) at 14 (citing Kulathungam, 54 M.J. at 388).
%7 pet. for Recon. (Wilson) at 4, 14.

%8 MCM, supra note 59, R.C.M. 1102(c) (2012)(specifically forbidding reconsideration of a finding of not
guilty); see also, generally, United States v. Feld, 27 M.J. 537, 538-9 (A.F.C.M.R. 1988), petition denied, 28
M.J. 235 (C.M.A. 1989)(detailing that convening authority ordered proceeding in revision to allow questions
regarding sentence ambiguity to be explored before he approved the sentence where the same panel re-
announced the correct sentence during proceeding in revision).

39 PERSONNEL, PLANS & TRAINING OFFICE, JUDGE ADVOCATE GENERAL’S CORPS PERSONNEL AND ACTIVITY
DIRECTORY 19 (2009-2010)(demonstrating the military judge’s assignment at the time as military judge for the
25th Infantry Division in Hawaii).

30 Trew, 68 M.J. at 369.

¥1 C.A.AF. Daily Journal, COURT OF APPEALS FOR THE ARMED FORCES,
http://www.armfor.uscourts.gov/newcaaf/journal/2009/2009Jul.htm (July 2009), attached as Appendix 4 to this
thesis; Trew, 68 M.J. at 369.

%92 United States v. Clark, 62 M.J. 195, 198 (C.A.A.F. 2005); see also United States v. McGowan, 41 M.J. 406,
413 (C.A.AF. 1995)(citing Tibbs v. United States, 507 A.2d 141, 143-4 (D.C. App. 1986) )(stating “the
meaning of a statute must, in the first instance, be sought in the language in which the act is framed, and if that
is framed, and if that is plain ... the sole function of the courts is to enforce it according to its terms.”)(citing
Caminetti v. United States, 242 U.S. 470, 485 (1917))); see also United States v. Custis, 65 M.J. 366, 370
(C.A.AF. 2007)(citing Hartford Underwriters Ins. Co. v. Union Planters Bank, N.A., 530 U.S. 1, 6 (2000)).
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a statute, the same analysis applies to the RCM.*** A version of RCM 1102 has been in
effect since 1949.3* The language of the 2012 version of the Rule, including the Rule itself,

and its Discussion and Analysis, clearly indicate the President intended proceedings in

395 «

revision to remain available at the appellate level to clarify ambiguities. Subsequent

legislation declaring the intent of an earlier statute is entitled to great weight in statutory

construction.”>%

According to the Supreme Court, “the construction of a statute by those charged with
its execution should be followed unless there are compelling indications that it is wrong,
especially when Congress has refused to alter the administrative construction . . . [or] ratified

it with positive legislation.”**” As the Government argued in Wilson,

given the clarification in the 2008 version of RCM 1102 that such a procedure
is appropriate post-action, and indication that appellate courts were included
in the 1994 Amendment as potential authori[ties] to order such
proceedings,**® it would be unwise to read into the previous versions ‘in such
a fashion as to create internal inconsistencies for the purpose of nullifying the
rules as drafted by the President,”>* particularly in light of the history and
case law surrounding the use of this procedure.*®

%3 Clark, 62 M.J. at 198; see also Custis, 65 M.J. at 370 (reminding “it is a well established rule that the
principles of statutory construction are used in construing the [MCM] in general and the [MRE] in
particular.”)(citing United States v. James, 63 M.J. 217, 221 (C.A.A.F. 2006); United States v. Lucas, 1 C.M.R.
19, 22 (C.M.A. 1951))).

¥4 United States v. Timmerman, 28 M.J. 531, 534 (A.F.C.M.R. 1989), rev. denied, 28 M.J. 356 (C.M.A.
1989)(citing MCM, supra note 59, para. 87b (1949) and UCMJ art. 60(€)(1949)).

¥ MCM, supra note 59, R.C.M. 1102, including discussion and analysis (2012).

%% | oving. v. United States, 517 U.S 748, 770 (1996)(citing Consumer Product Safety Comm’n v. GTE
Sylvania, Inc., 447 U.S. 102, 118, n. 13 (1980)(quoting Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 380-
1 (1969)))(internal quotations omitted).

%7 Red Lion Broadcasting, 395 U.S. at 381-2.

%% See MCM, supra note 59, R.C.M. 1102(d) analysis (2012)(containing the same language as MCM, R.C.M.
1102(d) analysis (2008))(cited by Pet. for Recon. (Wilson) at 7).

%9 United States v. Hunter, 65 M.J. 399, 402 (C.A.A.F. 2007)(citing Loving, 517 U.S. at 773 (“stating the
‘President, acting in his constitutional office of Commander in Chief, had undoubted competency to prescribe’
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The Government also cited Supreme Court Justice Clarence Thomas in its Petition, who
noted in Loving v. United States that “there is abundant authority for according Congress and
the President deference in the regulation of military affairs[.]”*°* In turn, Congress
traditionally has granted the President “quite broad” “delegation of powers” “in the field of
military justice,” including the authority to repair defects such as the one in RCM 1102.%%
While CAAF acknowledges the Discussion for each RCM “reflects applicable
judicial precedent,” the Court does not consider the language in the Discussion “binding.”*
Where the language of a statute is plain, “‘the sole function of the courts is to enforce it
according to its terms.””*** Courts may rely on the principles of common law, ““when
application of such principles by courts-martial is practicable and not contrary to or
inconsistent with the code, these rules, or this manual.””*%
The CAAF noted in United States v. Czechin®® that the military justice system

contained “hierarchical sources of rights . . . including the Constitution, federal statutes,

Executive Orders, Department of Defense Directives, service directives, and federal common

R.C.M. provisions.”)); see also Hunter, 65 M.J. at 402 (citing Litecky v. United States, 510 U.S. 540, 552
(1994)(rejecting a statutory interpretation that would have required a statute to “contradict itself”.))(cited by Pet.
for Recon. (Wilson) at 7).

400 pet, for Recon. (Wilson) at 7 (citing Timmerman, 28 M.J. at 534-5; MCM, supra note 59, R.C.M. 1102
including discussion and analysis (2012)).

%01 pet, for Recon. (Wilson) at 7 (citing Loving, 517 U.S. at 777-8 (J. Thomas, concurring)).
2 United States v. Matthews, 16 M.J. 354, 380-1 (C.M.A. 1983)(citing UCMJ art. 36 (1969)).

%% United States v. Moran, 65 M.J. 178, 187, n. 7 (C.A.A.F. 2007)(citing United States v. Carter, 61 M.J. 30,
33 (C.A.AF. 2005)).

404 United States v. Ron Pair Enterprises, Inc., 489 U.S. 235, 241(1989)(quoting Caminetti v. United States,
242 U.S. 470, 485 (1917)).

%05 United States v. Smith, 30 M.J. 1022, 1025-6 (A.F.C.M.R. 1990), affirmed on other grounds, 33 M.J. 114
(C.M.A. 1991).

% United States v. Czeschin, 56 M.J. 346 (C.A.A.F. 2002), affirmed, 56 M.J. 346 (C.A.A.F. 2002).
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law”*°” and the “normal rules of statutory construction provide that the highest source of
authority will be paramount, unless a lower source creates rules that are constitutional and
provide greater rights for the individual.”**® In this particular case while RCM 1102 is not a
federal statute, it has the authority of a federal statute, but the CAAF continues to ignore it.
The AFCCA outlined the origins, history, and purpose of RCM 1102 in detail in
United States v. Timmerman.“® When the President initially promulgated RCM 1102, “no
part of a court-martial sentence which included a punitive discharge or confinement of one
year or more could be ordered executed until the case was until the case was in essence final
in law, that is, after completion of appellate review.”*° The Military Justice Act of 1983,
however, permitted “[a] convening authority ... [to] order execution of all types of
punishment when taking initial action except for punitive discharges or a sentence extending
to death” with no corresponding amendment to RCM 1102 permitting post-partial execution
of the sentence proceedings in revision.*! The Timmerman court found the same conflict
between the language of the Rule, the Discussion, and Analysis, in both the 1985 and 2005
versions of RCM 1102, and begged Congress or the President for clarification, stating “there
IS no rational basis for an appellate court not to have the same power as a military judge or

convening authority as far as proceedings in revision are concerned.”*? Citing Timmerman,

7 Czeschin, 56 M.J. at 348 (citing United States v. Lopez, 35 M.J. 35, 39 (C.M.A. 1992)).
%08 Czeschin, 56 M.J. at 348 (citing Lopez, 35 M.J. at 39).

499 Timmerman, 28 M.J. at 534.

19 1d. (internal citations omitted).

“11d. (internal citations omitted).

12 |d. at 534-537 (indicating the Air Force Court correctly applied the version of the rule in effect at the time of
the case, interpreted the rule as applied to post-trial Article 39(a), UCMJ sessions only, and resolved the

ambiguity based on a review of the record.).
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in United States v. Dunham, the AFCCA reluctantly held a proceeding in revision was not
appropriate to clarify a military judge’s ambiguous findings.**?

In United States v. Dawson,*'* the AFCCA determined that where appellant pled
guilty, then challenged an R.C.M. 1102 session held to correct a defective Care*™ inquiry,
and its resulting finding that appellant was guilty “to the very charge to which he initially
pled guilty, for which he obtained the benefit of a plea agreement, and for which he never
raised any matter inconsistent with his guilt,” appellant suffered no material prejudice as a
result of the hearing or its finding.*'® As the CMA stated in United States v. Barnes, the
principle purpose of Article 62(b), UCMJ, the mechanism by which Barnes’ proceeding in
revision was conducted, is simply to ensure “that an accused will not be twice put in jeopardy
for the same offense” and clarification of counsel rights does not violate that prohibition.**’
In Barnes, in fact, the CMA found nothing wrong with the military judge questioning
appellant concerning his understanding of his rights to counsel [collecting evidence] in a
proceeding in revision, holding that the prohibition concerning collecting evidence in
proceedings in revision only applies to the merits portion of the trial.*® It is hard to imagine
that the clarification that the government asked for in Wilson, “of which occasion did she
convict then-SSG Wilson?” would have resulted in any prejudice to appellant, other than the

loss of CAAF’s “windfall,” because the military judge’s clarification would not have

3 United States v. Dunham, 2005 CCA Lexis 28 at *7 (A.F.Ct. Crim. App. Jan. 24, 2005), affirmed, 64 M.J.
362 (C.A.A.F. 2006)(citing Timmerman, 28 M.J. at 533; MCM, supra note 59, R.C.M. 1102)

4 Dawson, 65 M.J. at 848.
5 Care, 40 C.M.R. at 247.
416
Dawson, 65 M.J. at 854-5.
“7 United States v. Barnes, 44 C.M.R. 223, 170 (C.M.A. 1972).

18 1d. at 170-1.
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increased SSG Wilson’s guilt, much less his sentence. The difference between the two cases
is that the Dawson hearing concerned a guilty plea, and was conducted prior to appellate
review.

The trial counsel in Timmerman requested clarification as to the unannounced
findings, the military judge agreed, and inexplicably, the trial counsel stated, “they were
guilty. Thank you, your Honor.”*** Although “the record [indicated] all parties believed the
court’s findings included findings of guilty on all three specifications under Charge Il1,” the
maximum possible punishment included findings of guilt to the three specifications, defense
counsel failed to object, and focused his clemency matters, after trial, arguing insufficient
evidence for these three specifications.*”® The AFCCA determined that although “the right
to announcement of all findings in open court is a substantial right of the accused,” and
omission of this right “is presumptively prejudicial,” “*the presumption may yield to
compelling evidence in the record that no harm actually resulted.””*** After examining the

422
d,

recor to determine the intent of the trial court with respect to announcement of the

findings,” the AFCCA determined the panel’s intent was to find appellant guilty of all three
423

specifications, and that appellant was not harmed by their erroneous announcement.

Pending such an amendment, in 2005 the AFCCA stated “in our view there is no rational

9 Timmerman, 28 M.J. at 533.
420 Id

“2L 1d. at 536.
%22 1. at 536-7 (citing the “overwhelming evidence” of appellant’s guilt to these offenses, the military judge’s
proper instructions, the President’s announcement of guilt to the charge, which would not happen if he had been
found not guilty of all of the specifications, the trial counsel’s inquiry, to which no one protested or objected,
the sentencing proceeding which treated appellant as guilty to all three specifications, the findings worksheet,
which had “not guilty” marked out under these specifications, appellant’s post-trial submission, which
“demonstrated [he and his defense counsel’s] understanding that he was found guilty of all three
specification[.]”).

23 1d. at 536.
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basis for an appellate court not to have the same power as a military judge or convening
authority as far as proceedings in revision are concerned,” because prior to completion of the
appellate process, no court-martial results are “final” in law.**

The President duly amended the Rule in 2007, permitting proceedings in revision
during the appellate process.””> However, despite the requirement of the courts to accord a
MCM provision its “full weight” where that “provision does not lie outside the scope of the
authority of the President, offend against the Uniform Code, conflict with another well-
recognized principle of military law, or clash with other Manual provisions,”*?® the CAAF
has refused to permit RCM 1102 proceedings in revision to clarify ambiguities at the
appellate level since the President’s amendment.*?’
While “military judges are presumed to know the law and follow it, absent clear

evidence to the contrary,” 48

proceedings in revision are also subject to appellate review.
The convening authority, service appellate courts, and CAAF may review the record of trial,
as the CAAF did in Kulathungam, and the AFCCA did in Barrett, to ensure the military
judge who conducted the proceeding properly followed applicable rules and any guidance

given by these listed authorities, as well as to ensure the appellant’s rights are protected and

in no way prejudiced by the proceedings.**

“2* Dunham, 2005 CCA Lexis 28 at *6.

2> MCM, supra note 59, R.C.M. 1102(d), Analysis (2012).
“2% Timmerman, 28 M.J. at 535.

" Trew, 68 M.J. at 369.

%28 United States v. Mason, 45 M.J. 483, 484 (C.A.A.F. 1997)(citing United States v. Prevatte, 40 M.J. 396, 398
(C.M.A. 1994)(citing United States v. Vangelisti, 30 M.J. 234 (C.M.A. 1990))).

429 Barrett, 2006 CCA Lexis 39 at *4-5; see also Downs, 15 M.J. at 12 (holding post-announcement
proceedings proper absent “reconsideration of the findings.”).
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In 2010, the CAAF reiterated, “when we cannot know, nor could the CCA know,
what the military judge found [a]ppellant guilty and not guilty of, or indeed whether he found
[a]ppellant not guilty of anything at all. The CCA therefore cannot conduct its review under
Avrticle 66(c), UCMJ . . . under these circumstances a proceeding in revision[] is not
permitted, and dismissal of the Charge and its Specification with prejudice is required.”**°
The CAAF’s continued adherence to the hard line it drew in Walters, does not square with
Supreme Court jurisprudence. In United States v. Wilson, the Supreme Court held that “[A]
defendant has no legitimate claim to benefit from an error of law when that error could be
corrected without subjecting him to a second trial before a second trier of fact.”*** On the
first point, the Supreme Court stated

where there is no threat of either multiple punishment or successive

prosecutions, the Double Jeopardy Clause is not offended. In various

situations where appellate review would not subject the defendant to a second

trial, this Court has held that an order favoring the defendant could
constitutionally be appealed by the Government.**

The Supreme Court has also held reinstatement of a conviction on appeal does not violate the
Double Jeopardy Clause,*** and an appellate order for dismissal does not bar further
government appeals.** “Where there is no threat of successive prosecutions if the

government’s appeal is successful, the double jeopardy clause does not prohibit appellate

0 United States v. Ross, 68 M.J. 415, 418 (C.A.A.F, 2010)(citing Trew, 68 M.J. at 366).

1 United States v. Wilson, 420 U.S. 332, 345 (1974).

32 Wilson, 420 U.S. at 344; see also Illinois v. Cervantes, 991 N.E.2d. 521, 535 (2013)(finding where a
factfinder finds an accused guilty, but his conviction is overturned by an appellate court, a higher court may
reinstate it without violating Double Jeopardy, as long as the new proceeding does not involve “‘further
proceedings devoted to resolving the factual elements of the offense.””)(citing People v. Mink, 565 N.E.2d 975,
176 (l11. 1990)).

“33 Wilson, 420 U.S. at 344-5.

434 Id
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9435 «

review of a judgment of acquittal. Since the 1907 Criminal Appeals Act, for example,

the Government has been permitted without serious constitutional challenge to appeal from
orders arresting judgment after a verdict has been entered against the defendant.”**®

In civilian courts, “reformation of improper verdicts” is permissible. In Collins v.
Youngblood,**’ the Supreme Court held that a “Texas statute allowing reformation of
improper verdicts does not punish as a crime any act previously committed, which was
innocent when done, nor make more burdensome the punishment for a crime, after its
commission; nor deprive one charged with [a] crime of any defense available according to
law at the time when the act was committed. Its application to respondent therefore is not
prohibited by the Ex Post Facto Clause of Art. 1, §10.”4%

Where a judge finds an accused not guilty of a greater offense, but at the urging of the
prosecutor, does subsequently find him guilty of a lesser offense, because the judge does not
reconsider his initial finding of not guilty on the greater offense, there is no Double Jeopardy
violation.**® “When the military judge sits as the trier of fact, we presume the military judge
knows the law and applies it correctly.”**® Applying this same logic to the government’s

441

requests in Wilson and Trew, ™" the military judge as fact-finder should be capable of

clarifying his or her verdict using an RCM 1102 session, without impermissibly

5 people v. Mink, 141 111. 2d 163, 176 (11I. 1990)(citing Wilson, 420 U.S. at 332).

% Wilson, 420 U.S. at 344 (see e.g. United States v. Bramblett, 348 U.S. 503 (1955); United States v. Green,
350 U.S. 415 (1956)).

7 Collins v. Youngblood, 497 U.S. 37 (1990).
%8 Collins, 497 U.S. at 52.
%9 Cervantes, 991 N.E.2d at 537 (citing People v. Johnson, 710 N.E.2d 161, 163 (l1I. App. 1999)).

0 United States v. Phillips, 70 M.J. 161, 166 (C.A.A.F. 2011)(citing United States v. Robbins, 52 M.J. 455,
457 (C.A.AF. 2000).

“1 pet. for Recon. (Wilson) at 14; Trew, 68 M.J. at 369.
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reconsidering his finding of not guilty. Further, applying this law to proceedings in revision
to clarify an ambiguous verdict in a judge alone case would involve the judge answering
simple questions, would not in any way subject the appellant in question to “a second trial
before a second trier of fact,” because RCM 1102 sessions are continuations of the original
trial, and would also not violate the criteria the Supreme Court laid out in Collins. These
holdings therefore give credence to the government’s ability, through an RCM 1102

proceeding in revision, clarify an ambiguous verdict, when created by a military judge alone.

4. DuBay Hearings
The appellate courts may also remand cases containing potentially ambiguous

verdicts pursuant to Dubay. **?

While not based on statutory grounds, this type of post-trial
hearing results from a remand to a convening authority for a new trial.*** The purpose of this
“trial” is to conduct a hearing, taking testimony and collecting evidence concerning “the
respective contentions of the parties on the question,” based on which the military judge will
“enter findings of fact and conclusions of law” on the question.*** If a Dubay hearing was
conducted to resolve a question of ambiguity, following the model laid out for this type of
hearing in Dubay, the military judge presiding over the hearing would have the authority to
set aside the findings and sentence if ambiguous, or if not, to return the record to the

convening authority, to review and take action, and thus to the Judge Advocate General for

action by the appellate courts.**> However, given the existence of proceedings in revision,

“2 Dubay, 37 C.M.R. at 413.

3 1d. at 413.

444 Id

445 Id
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which are more specifically constructed to resolve ambiguity, they remain the proper venue

for clarification of ambiguous findings post trial.

5. New Trial: The Ultimate Life Preserver

a. Introduction

While RCM 1102 proceedings in revision provide an opportunity for military judges
to clarify their verdicts in cases where they sit as fact-finder, in panel cases resulting in
ambiguous verdicts, the RCM may bar recalling panel members to similarly clarify their
verdict, as previously discussed in this thesis.**® The only options, therefore, would be,
either to set aside the ambiguous verdict and dismiss it with prejudice, as CAAF did and
does, or conduct a second trial, the method permitted by the Supreme Court and employed in
the federal court system with certain limitations.**’

In 1951, Congress created a “statutory basis for rehearings in all the services.”*** A

rehearing includes a new trial “in full on all the charges and specifications.”** Initially only

convening authorities could order new trials, but today, the Judge Advocate Generals for

450 451
In

each service,™" the service courts of appeal, and the CAAF may authorize rehearings.

2005, in Leak, the CAAF affirmed that “neither Article 67(c) nor double jeopardy

6 See supra Section 111.C.2.b of this thesis.

“T"Green v. United States, 355 U.S. 184, 193 (1957)(holding government may retry one who is acquitted of a
greater offense, but convicted of a lesser, after a successful appeal of his conviction, but not of the offense of
which he was originally acquitted); United States v. Natelli, 527 F.2d 311 (2nd Cir. 1975); Barrett, 870 F.2d. at
955; United States v. Dale, 178 F.3d 429 (6th Cir. 1999); United States v. Pace, 981 F.2d. 1123 (10th Cir.
1992).

“8 Major Jerry W. Peace, Post Trial Proceedings, ARMY LAw, Oct. 1985, at 20 (citing Hugh Clausen,
Rehearings Today in Military Law, 12 MiL. L. REv. 145 (1961)).

“9 Peace, supra note 448, at 20 (citing Clausen, supra note 448, at 145).

%0 peace, supra note 448, at 20 (citing House Armed Svc. Comm., Military Justice Act of 1983, H. Rep. No.
549, 98th Cong., 1st Sess. 19, reprinted in 1983 U.S. Code Cong. & Ad. News 2177, 2185).

1 UCMJ arts. 66 and 67 (2012).
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considerations preclude this Court from reviewing the question of law raised by the
Government by certification where the members at trial have returned a verdict of guilty.”**
The issue here is that in Walters the CAAF held retrial of an ambiguous finding was
“clearly barred” due to the Double Jeopardy Clause.*>® However, CAAF failed to cite
support for this premise. Two questions must be resolved if retrial is to be a viable method to
resuscitate a fatally ambiguous verdict. First, whether or not a fatally ambiguous verdict
implicates Double Jeopardy protections, as the CAAF held in Walters, and, if so, whether an
appellant who raises the issue for the first time on appeal has waived his right to Double
Jeopardy. This section will answer these two questions through a review of Supreme Court
jurisprudence concerning the Double Jeopardy Clause, examination and comparison of
civilian criminal cases with military courts-martial, demonstrating that retrials are available

in civilian cases to rectify verdicts determined ambiguous on appeal, and should be available

to clarify ambiguous verdicts in military courts-martial in panel cases.

b. Double Jeopardy Concerns

Historically in the United States, if a conviction has been set aside, retrials are
permitted.*** In Ex Parte Fortune, the Court of Criminal Appeals of Texas (Texas CCA)
cited this “venerable principle of double jeopardy,” holding that “the successful appeal of a

judgment of conviction, on any ground other than the insufficiency of the evidence to support

% Leak, 61 M.J. at 245.

3 Walters, 58 M.J. at 397.

%54 Ball v. United States, 163 U.S. 662, 672 (1896)(holding “[i]t is quite clear that a defendant who procures a
judgment against him upon an indictment to be set aside may be tried anew upon the same indictment, or upon a
new indictment, for the same offense of which he had been convicted.”)(citing Hopt v. Utah, 104 U.S. 634
(1881).
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the verdict, poses no bar to further prosecution on the same charge.”> In Ex Parte Fortune,
the government retried the defendant after his “conviction [for sexual assault] was reversed
on discretionary appeal.”*® The defendant filed a habeas petition alleging violation of his
rights under the Double Jeopardy Clause.”®” Retrial, as the Texas CCA held in that case, did
not violate the defendant’s Double Jeopardy protections “because the ‘original conviction,
has, at the defendant’s behest, been wholly nullified and the slate wiped clean.””**® This
principle dates back to English law where “an acquittal upon an indictment so defective that
if it had been objected to at the trial, or by motion in arrest of judgment, or by writ of error, it
would not have supported any conviction or sentence, has generally been considered as
insufficient to support a plea of former acquittal.”**® The Texas CCA therefore denied
appellant’s application.*®

But, also applying English law, in United States v. Ball the Supreme Court
encountered what might appear to be a contradiction, that acquittals “before a court having

no jurisdiction” are “absolutely void” and do not bar a later trial before a court of proper

%55 Ex Parte Fortune, 797 S.W.2d 929, 932 (Tex. Crim. App. 1990)(citing Burks v. United States, 437 U.S. 1
(1978); United States v. Scott, 437 U.S. 82 (rehearing denied, 439 U.S. 883 (1978)); Louisiana ex rel. Francis v.
Resweber, 329 U.S. 459, 462 (1947) (holding “where a state obtains a new trial after conviction because of
errors, while an accused may be placed on trial a second time, it is not the sort of hardship forbidden by the

Fourteenth Amendment.”).

%56 Ex Parte Fortune, 797 S.W.2d. at 933; Fortune v. State, 699 S.W.2d. 706, 706-8 (Tex. App. 1985)(“the
[a]ppellant was charged with burglary of a habitation [“without the effective consent of Marvin Beard, the
owner”] with the intent to commit the felony offense of sexual assault and, by a separate account, the
[a]ppellant was charged with aggravated sexual assault against one S.B[.]” The Court of Appeals of Texas for
the Ninth District reversed appellant’s conviction for sexual assault because it had been improperly charged
with burglary when it should have been charged separately).

*7 Ex Parte Fortune, 797 S.W.2d. at 930.

%58 Ex Parte Fortune, 797 S.W.2d. at 936 (citing North Carolina v. Pearce, 395 U.S. 711, 721(1969)).

9 Ball, 163 U.S. at 666.

%0 Ex Parte Fortune, 797 S.W.2d at 936.
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jurisdiction,“®* but that “a verdict of acquittal, although not followed by any judgment, is a
bar to a subsequent prosecution for the same offense.”*®* States continue to apply Supreme
Court law that “an acquittal based on ‘an egregious erroneous foundation’ [is] nevertheless
an acquittal for double jeopardy purposes.”® As the CMA found in United States v.
Hitchcock, “[h]owever mistaken or wrong it may be, an acquittal cannot be withdrawn or
disapproved.”*%*

The Supreme Court itself illustrates the difficulty and confusion surrounding this area
of jurisprudence. As the Supreme Court pointed out in Ball, permitting a second indictment
after an acquittal based on a faulty indictment, “is very like permitting a party to take
advantage of his own wrong. If this practice be tolerated, when are trials of the accused to
end?”*® But, as the Texas CCA pondered later, citing Tateo, on the other hand

a second trial may well provide a defendant with a better prepared opportunity

to argue the case or afford advantages in jury or witness selection. While a

retrial may subject a defendant to additional expense and anxiety it does allow

a defendant two chances for acquittal and maintains society’s valid concern
for insuring that the guilty are punished.**®

The principle question is: what is justice in these cases? To paraphrase words largely
attributed to William Blackstone, is it better “that ten guilty persons escape than that one

innocent suffer[?]7*®” Or, in this case, that an individual convicted of one offense not be re-

%61 Ball, 163 U.S. at 669.

%2 Ball, 163 U.S. at 671 (citing United States v. Sanges, 144 U.S. 310 (1892); Commonwealth v. Tuck, 37
Mass. 356 (Mass. 1838)).

%83 Cervantes, 991 N.E.2d. at 533 (citing Fong Foo v. United States, 369 U.S. 141, 143 (1962)).
%4 Hitchcock, 6 M.J. at 188 (citing Fong Foo, 369 U.S. at 143).

“%> Ball, 163 U.S. at 668.

%66 Ex Parte Fortune, 797 S.W.2d. at 933 (citing Tateo, 377 U.S. at 466).

7 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND (Clarendon Press, Oxford, 1765-1969).
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prosecuted because he has been found not guilty of other offenses? What is the true
“balance” between “liberty and order[?]*®® And what if there is a third category, for
individuals who admitted their guilt and thus are not innocent?

The purpose for prohibiting successive trials pursuant to the Double Jeopardy Clause

» 489 5 second

IS to prevent the prosecution from “tak[ing] advantage of his own wrong,
chance to “supply evidence which it failed to muster in the first proceeding.”*® The Double
Jeopardy Clause “protects against a second prosecution for the same offense after acquittal[,]
... against a second prosecution for the same offense after conviction[, ajnd it protects
against multiple punishments for the same offense.”’* The idea “‘is that the State with all its
resources and power should not be able to make repeated attempts to convict an individual
for an alleged offense, thereby subjecting him to embarrassment, expense and ordeal and
compelling him to live in a continuing state of anxiety and insecurity[.]’”"*"*

While permitting a prosecutor a second opportunity to present evidence and attempt a
conviction where none was originally found would violate the Double Jeopardy Clause, the
Government may retry an accused where an initial guilty finding is overturned on appeal.*”

In Tateo, the Supreme Court determined that the Double Jeopardy Clause did not bar retrial

after the appellate court overturned appellant’s convictions for burglary and other offenses,

%8 Sattazahn, 537 U.S. at 116 (citing Medina v. California, 505 U.S. 437 (1992)).
%% Ball, 163 U.S. at 668.
% United States v. DiFrancesco, 449 U.S. 117, 128 (1980).

™ Pearce, 395 U.S. at 717 (overruled on other grounds by Alabama v. Smith, 490 U.S. 794 (1989)(cited by
Leak, 61 M.J. at 242).

472 Grady v. Corbin, 495 U.S. 508, 518 (1990)(citing Green, 355 U.S. at 187).

4% Cervantes, 991 N.E.2d at 534 (citing Wilson, 420 U.S. at 352-3).
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due to trial error, including the judge’s inflexibility on sentencing.*’* As the Supreme Court
stated, “[c]ourts are empowered to grant new trials under 28 U.S.C. §2255, and it would be
incongruous to compel greater relief for one who proceeds collaterally than for one whose

rights are vindicated on direct review.”*”> Where a conviction is overturned

because of a coerced confession improperly admitted, a deficiency in the
indictment, or an improper instruction, it is presumed that the accused did not
have his case fairly put to the jury. A defendant is no less wronged by a jury
finding of guilt after an unfair trial than by a failure to get a jury verdict at all;
the distinction between the two kinds of wrongs affords no sensible basis for
differentiation with regard to retrial.*"®

The Supreme Court specifically pointed out that “it would be strange were Tateo to benefit
because of his delay in challenging the judge’s conduct.”*’” “The bottom line is whether the
question of criminal culpability was resolved.”*"®

In Burks v. United States,*” the Supreme Court differentiated between guilty verdicts

overturned on appeal due to insufficient evidence, where retrial is barred, and those

overturned due to trial error, where retrial is permitted.*®® The Burks Court relied on Ball

4

by

* Tateo, 377 U.S. at 464-6.

4

b

® |d. at 466.

4

ha]

® Id. at 466-7.

4

ha]

7 1d. at 468.

478 Cervantes, 991 N.E.2d at 534 (citing Burks v. United States, 437 U.S. 1, 11 n. 6 (1978)(see also Tateo, 377
U.S. at 467 (assuming in case reversed due to trial error “that the accused did not have his case fairly put to the

jury.”).
49 437 U.S. atl.

0 Burks, 437 U.S. at 15 (holding “reversal for trial error as distinguished from evidentiary insufficiency, does
not constitute a decision to the effect that the government has failed to prove its case. As such, it implies
nothing with respect to the guilt or innocence of the defendant. Rather, it is a determination that a defendant has
been convicted through a judicial process which is defective in some fundamental respect, e.g, incorrect receipt
or rejection of evidence, incorrect instructions, or prosecutorial misconduct. When this occurs, the acused has a
strong interest in obtaining a fair readjudication of his guilt free from error, just as society maintains a valid
concern for insuring that the guilty are punished.”); see also 437 U.S. at 18 (holding “the Double Jeopardy
Clause precludes a second trial once the reviewing court has found the evidence legally insufficient[;] the only
‘just” remedy available for that court is the direction of a judgment of acquittal.”).
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and Tateo, overruling the majority of other holdings that permitted retrial even after appellate
findings of insufficient proof at trial.*** The unanimous opinion in Burks also contains an
excellent historical analysis of Double Jeopardy clause case law, including an English case,
Queen v. Drury,*® where retrial was permitted after an improper sentence was overturned on

appeal, as the court held:

A man who has been tried, convicted, and attainted on an insufficient
indictment, or on a record erroneous in any other part, is in so much jeopardy
literally that punishment may be lawfully inflicted on him, unless the attainder
be reversed in a Court of Error; and yet when that is done, he may certainly be
indicted again for the same offense, and the rule would be held to apply, that
he had never been in jeopardy under the former indictment.**®

United States v. Outpost Dev. Co*®* further clarified that convictions based on grounds that
include one which might be unconstitutional, cannot stand, while convictions based on facts,
some of which may be insufficient, can.*®®

The federal circuit courts permit retrial when a verdict is ambiguous, even when the
jury may have found the accused not guilty of one of the offenses. In United States v.
Natelli, Anthony Natelli and Joseph Scansaroli appealed their convictions in the Southern
District of New York.*®® The panel tried and convicted both men “on a single count of
wil[l]fully making and causing to be false and misleading material statements in a proxy

statement. The single count specified two false statements: the ‘footnote’ and the ‘nine-

4

©

1 Burks, 437 U.S. at 14.

4

@©

2 175 Eng. Rep. 516 (Q. B. 1849)(cited by Burks, 437 U.S. at 14, n. 8).

%83 175 Eng. Rep. at 520.

4

@
=

United States v. Outpost Dev. Co, 552 F.2d 868 (9th Cir. 1977).

“85 Qutpost Dev. Co, 552 F.2d at 869.

4

@©

® Natelli, 527 F.2d at 314.
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months earnings statement.””**” On appeal, the Second Circuit Court of Appeals (Second
Circuit) “found that Scansaroli was not culpable on the earnings statement specification . . .
[and] reverse[d] his conviction and remand[ed] for trial on the footnote specification
alone.”*®® The Second Circuit remanded the footnote specification for a new trial even
though it did not know on which of the two statements the jury had based its guilty verdict,
and therefore the panel may have found Scansaroli not guilty of the footnote specification.*®°
The Third Circuit Court of Appeals (Third Circuit) also remanded a case for a new trial
where it was unclear whether the jury found the accused guilty of the greater offense or its
lesser included offense, but knew it had not found the accused guilty of both.*®® “While the
jury was deliberating the district court called the jury back, and at the defendant’s behest and
over the government’s objection, gave a ‘lesser-included offense’ instruction . . . instruct[ing]
the jury that “the charge in count one, conspiracy to commit felonies or misdemeanors,
necessarily includes the lesser offense of conspiracy to commit misdemeanors.””*** The
Third Circuit based its decision on a rule applicable to all federal courts.*®®> The Sixth Circuit

Court of Appeals (Sixth Circuit) applied a similar remedy in United States v. Dale.**® In

87 1d. at 327.

8 1d. at 325.

“89 1d. (finding “[t]he verdict becomes ambiguous, for the jury could have reflected the specification which the

appellate court holds sufficiently proved, and have convicted only on the specification held to be insufficiently
proved. In that event, there seems to be no alternative to remand for a new trial.”).
490

Barrett, 870 F.2d. at 955.
“ 1d. at 954.
%2 EDWARD J. DEVITT AND CHARLES B. BLACKMAR, FEDERAL JURY PRACTICE AND INSTRUCTIONS §18.05 at
584 (3d ed., West Pub. Co. 1977)(1965) (stating “when [a] jury is instructed on a lesser-included offense and it
returns a general verdict of guilty, the verdict is fatally ambiguous and the case will be remanded for a new
trial.”)(citing Glenn v. United States, 420 F.2d 1323 (D.C. Cir. 1969)).

% Dale, 178 F.3d. at 434.
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United States v. Pace, the Tenth Circuit Court of Appeals (Tenth Circuit) found ambiguity
where the jury’s general verdict did not indicate whether it convicted the accused of
conspiracy concerning methamphetamine or amphetamine.*** The Tenth Circuit required the
government to either affirm and sentence the accused to the lesser of the two or retry the
accused.*® Retrial in response to ambiguity discovered on appeal, even with the risk of re-
prosecuting someone for an offense of which they have been found not guilty, is thus a
remedy in the federal courts. The difference may lay in alternate applications of the word

“ambiguous.” Returning to the definition,*®

the difference appears to be that the federal
courts interpret verdicts where there may or may not have been findings of guilty or not
guilty as equivocal — so unclear as to be neither one nor the other, while the military courts
give deference to the concept of non-re-prosecution of not-guilty findings.

While the military and civilian legal systems in the United States are very different,

7 tenure of military judges,*® and

concerning, for example, composition of panels/juries,
requirements for panel/jury verdicts and sentences,** as well as the appellate process,>® the
systems are sufficiently similar, particularly in the area of Double Jeopardy, that the

difference in appellate findings is stark.

4% pace, 981 F.2d. at 1129.
4% 1d. at 1130.
% See supra Section I.A. of this thesis.

7T UCMY, arts. 25, 29; Thompson v. Utah, 170 U.S. 343, 349 (1898)(holding Constitution referred to juries “of
twelve persons, neither more nor less.”).

498 UCMJ, art. 26; U.S. CoNsT. art. 1, § 2.
499 uCMy, arts. 51-2; U.S. CoNsT. art. lII.
%00 yCMJ, arts. 60-67; The Appeals Process, UNITED STATES COURTS,

http://www.uscourts.gov/FederalCourts/UnderstandingtheFederal Courts/HowCourtsWork/TheAppealsProcess.a
spx (last visited 15 March 2015).
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Both military and civilian courts have declared a military judge’s reversal of findings
from not guilty to guilty in the same trial a violation of the Double Jeopardy Clause of the
Constitution. In United States v. Hitchcock, the military judge granted the defense counsel’s
motion pursuant to RCM 917 concerning the offense of resisting apprehension, and then
continued the trial concerning a separate charge of escape.® He reconsidered his finding of

%92 \When the trial continued the

not guilty to resisting apprehension and changed his ruling.
panel found the accused guilty of resisting apprehension and found the accused guilty of both
resisting apprehension and escape.®® The CMA found the military judge’s action violated
Double Jeopardy protections, requiring the accused “to defend himself again against a charge
as to which he had been acquitted.”®** The Illinois appellate courts considered a similar error
in Cervantes v. United States, and found the judge’s reversal from not guilty to guilty
violated of the accused’s right to protection under the Double Jeopardy Clause, because in
doing so the judge has “necessarily reweighed the facts in going from finding insufficient
evidence to finding sufficient evidence.”>%

Cervantes also demonstrates that civilian courts run in formation with military courts
concerning inadvertent erroneous announcement of findings. In Cervantes, the Illinois
appellate court outlined the difference between an unequivocal finding of not guilty, and an

erroneous announcement, as in People v. Burnette, where the judge pronounced the accused

not guilty in his findings, listed out the reasons he was guilty, and, at the request of counsel,

5

o

' Hitchcock, 6 M.J. at 188-9.
%02 1d. at 189.

503 |C|

%04 1d. at 190.

%5 Cervantes, 991 N.E.2d at 536, n. 2.
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clarified his finding, stating he meant to say “Guilty.”>® In United States v. Boone, the
military judge initially found the accused guilty of lesser offenses, wrongful appropriation
and unlawful entry.>®” However, the military judge erroneously stated on the record in his
findings pursuant to his pleas that he found the accused not guilty of the greater offenses to
which he had pled not guilty, specifically, larceny and housebreaking.’® After stating his
findings, the military judge permitted the government to present evidence on greater
offenses, a typical procedure in today’s military jurisprudence.®® The ACMR determined
the military judge’s initial comments constituted an erroneous statement of his findings, and
were not intended as an acquittal.>*® In civilian courts, as in military courts, therefore, an
erroneous announcement, immediately corrected, does not violate the Double Jeopardy
Clause, where reconsideration would.

In United States v. McMurrin,**! a case concerning the government’s ability to retry
the accused on a lesser-included, but uncharged offense of which he had been earlier found
guilty, the NMCCA applied Burks and held that the government was barred from
reprosecuting the accused on the greater, charged offense of which he had been found not
guilty, but could reprosecute the accused for the lesser-included offense.*** The McMurrin

Court cited Article 44(c), UCMJ which “provides that ‘[n]o proceeding in which an accused

%06 |d. at 532 (citing People v. Burnette, 758 N.E.2d 391, 404 (I1l. App. 2001)(holding a misstatement corrected
“virtually in the same breath” did not implicate Double Jeopardy concerns).

7 Boone, 24 M.J. at 680.
%08 |d. at 680-1.

% 1d. at 681.

519 1d. at 681-2.

51 United States v. McMurrin, 72 M.J. 697 (N. M. Ct. Crim. App. 2013), review denied, 2014 CAAF LEXIS
228 (C.A.A.F. February 28, 2014), certiorari denied, 135 S. Ct. 382 (2014).

®12 McMurrin, 72 M.J. at 704.
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has been found guilty by court-martial upon any charge or specification is a trial in the sense

of this article until the finding of guilty has become final after review of the case has been

fully completed.””**® On the other hand, as in Barrett, where the panel fails to clearly find an

accused guilty of the greater, charged offense, or the lesser, un-charged offense on which the

military judge instructed them, ambiguity permits a new trial on both the greater and the

lesser.”

The bottom line is that retrial after a conviction is overturned as ambiguous not only

does not violate the Double Jeopardy Clause, it is permissible. Retrial also serves an

important societal function: the pursuit of justice. As Chief Judge Crawford stated,

The allegation of committing an offense “on divers occasions’ exists not only
under the facts of this case and Walters, but also in the context of sexual
abuse,>™ carnal knowledge,>*® leaving a daughter unattended,*’ sexual
harassment,>*® conduct unbecoming an officer and a gentleman,®* and
numerous drug offenses.”® Given the myriad of factual scenarios which
might generate a charge of committing an offense on “divers occasions,’ this
Court should address the issue presented through a fact-specific inquiry with a
fact-specific holding, interpreting Walters through the lens of its unique facts.
Instead, the majority applies Walters in a sweeping fashion, with the
inevitable consequence of an immeasurable impact on military justice.>**
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UCMJ, art. 44(c) (cited by McMurrin, 72 M.J. at 704).
Barrett, 870 F.2d. at 955.

United States v. Welling, 58 M.J. 420 (C.A.A.F. 2003).
United States v. McCollum, 58 M.J. 323 (C.A.A.F. 2003).
United States v. Vaughan, 58 M.J. 29 (C.A.A.F. 2003).
United States v. Brown, 55 M.J. 375 (C.A.A.F. 2001).
United States v. Rogers, 54 M.J. 244 (C.A.A.F. 2000).

United States v. Campbell, 57 M.J. 134 (C.A.A.F. 2002); United States v. Downing, 56 M.J. 419 (C.A.A.F.

2002); United States v. Grant, 56 M.J. 410 (C.A.A.F. 2002).

%21 Sejder, 60 M.J. at 38-39 (Crawford, J., dissenting).
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In this “sweeping” decision, the Walters Court created an unnecessary massive
disparity between military and civilian courts. The Double Jeopardy Clause is implicated in
military courts because the ambiguous finding implies a partial finding of not guilty; but the
Double Jeopardy Clause is not implicated in federal civilian courts even though the same
possibility exists. Whether the federal circuit courts of appeal or CAAF are correctly
applying the guarantees of the Double Jeopardy Clause, the point is that they apply it
differently, and that calls into question why a person who puts on a uniform and serves his or
her country deserves greater protections under the Double Jeopardy Clause than one who

does not.

c. Waiver

Second, the government must resolve the question of waiver. The CAAF reversed
the service court’s decision in Walters to avoid violating the appellant’s rights under the
Double Jeopardy Clause.’”? However, as Chief Judge Crawford argued in her dissent, a
review of historical application of the Double Jeopardy Clause to similar appeals, including
those in civilian courts, demonstrates that an appellant who first raises this issue on appeal
waives his right to Double Jeopardy.®* Chief Judge Crawford stated “[a]ppellant waived his
right to a double jeopardy claim by appealing his conviction, and cannot now avoid a

rehearing on double jeopardy grounds.”>**

%22 \Valters, 58 M.J. at 397.

523 Walters, 58 M.J. at 397 (Crawford, J., dissenting)(citing Wilson, 420 U.S. at 334 n. 11; Green, 350 U.S. at
189).

524 Walters, 58 M.J. at 397(Crawford, J., dissenting)(citing Sattazahn v. Pennsylvania, 537 U.S. 101

(2003)(holding double jeopardy does not bar death sentence on retrial for murder, where an appellate court set
aside the conviction, and appellant had previously been sentenced to life imprisonment)).
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While the focus of this thesis thus far has been on the role of the government and the
military judge in preventing and repairing ambiguous verdicts, In Walters, Chief Judge
Crawford placed the blame for the ambiguous verdict squarely on the defense counsel,
pointing out that “the waiver doctrine aims “to prevent defense counsel from remaining
silent, making no objection, and then raising the issue on appeal for the first time, long after
any possibility of curing the problem has vanished,” putting the “parties and the public” “to
the expense of retrial.”®® Should an accused “benefit because of his delay in challenging the
[factfinder’s] conduct?” as the Supreme Court asked in Tateo.®?® Although the verdict in
Sattazahn v. Pennsylvania was not set aside because appellant had been found not guilty, as
the previous section concerning Double Jeopardy®?’ demonstrates, retrial even in federal
cases for offenses of which the appellants may have been found not guilty is permissible.*®
As grounds for such an appeal, it is unique, as most other grounds must be raised at trial or
risk waiver.®®® “It is important “to encourage all trial participants to seek a fair and accurate

trial the first time around.””>*® A trial defense counsel may still raise an allegation of trial

error on appeal for the first time if it rises to the level of plain error.>** Plain errors are

525 Walters, 58 M.J. at 398 (Crawford, J., dissenting)(citing United States v. Causey, 37 M.J. 308, 311 (C.M.A.
1993) and United States v. Jones, 37 M.J. 321, 323 (C.M.A. 1993) (interestingly, in Jones, in lieu of remaining
silent, the trial defense counsel affirmatively indicated the “change in procedures was ‘satisfactory’ adding
credence to the appellate court’s finding of no error”)).

°%% Tateo, 377 U.S. at 468.
%27 See supra Section 111.D.5.b of this thesis.

%28 Sattazahn, 537 U.S at 105 (detailing the Pennsylvania Superior Court’s reversal of appellant’s conviction
for instructional error).

529 Causey, 37 M.J. at 311 (finding, for example, objection to improper argument waived absent objection at
trial).

%0 Causey, 37 M.J. at 311 (citing United States v. Frady, 456 U.S. 152, 163 (1982).

>3 Causey, 37 M.J. at 311; United States v. Heryford, 52 M.J. 265, 266 (C.A.A.F. 2000)(citing United States v.
Britton, 47 M.J. 195 (C.A.A.F. 1997)).
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“*those errors that “seriously affect the fairness, integrity, or public reputation of judicial
proceedings,””” resulting in a “miscarriage of justice.”>** Double jeopardy claims are waived
if not raised in timely motions to dismiss if they do not rise to the level of plain error.>*

The Supreme Court defined “waiver” as “an intentional relinquishment or
abandonment of a known right or privilege.”** Courts determine whether there has been a
waiver through examination of the “particular facts and circumstances” in each case.®
Normally, trial defense counsel’s failure to object at trial “supports the inference .. . [that
the issue, now raised on appeal was] deemed at the time to be of little consequence.”>*®
Interestingly, the 10th Circuit applied waiver in Pace to the accused’s failure to object to the
use of a general verdict which caused ambiguity, and reviewed the issue under the plain error
doctrine, finding plain error.>®’ If military appellate courts applied waiver and reviewed
cases lacking a defense objection to an ambiguous verdict at trial for plain error they would
likely find it. In refusing to apply the waiver doctrine, therefore, the military appellate courts
may simply be shortening the analysis to get to error. However, while this ruling reveals that
trial counsel and the military judge bear the primary responsibility as officers of the court to

ensure the accuracy and clarity of findings and completeness of the record, the defense

counsel still have a role in the process.

*%2 Causey, 37 M.J. at 311 (citing United States v. Fisher, 21 M.J. 327, 328-29 (C.M.A. 1986)(quoting United
States v. Atkinson, 297 U.S. 157, 160 (1936)).

% Heryford, 52 M.J. at 266.

5% Elespuru, 73 M.J. at 328 (citing Johnson v. Zerbst, 304 U.S. 458, 464 (1938)).

5% Elespuru, 73 M.J. at 328 (citing Zerbst, 304 U.S. at 464).

%% Causey, 37 M.J. at 311 (citing United States v. Grandy, 11 M.J. 270, 275 (C.M.A. 1981)).

%37 pace, 981 F.2d at 1127-1128.
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Case law cited earlier in this thesis concerning the lack of confusion of the parties®®
highlights the role of the defense counsel. To be effective on sentencing, a defense counsel
should know the facts and nature of the offense for which his or her client has been found
guilty. When neither defense counsel nor the accused demonstrate confusion regarding the
findings at trial, appellate counsel should not be able to turn around on appeal and claim
ambiguity. While in the military system, it is possible that an appellate defense counsel who
takes the case after trial may be confused the ability to create such ambiguity on appeal with

no discussion of the waiver doctrine is troubling.

d. Retrial

Unlike the civilian system, the military places restrictions on retrials, concerning

539
h,

sentences in particular. Per the Supreme Court’s holding in Alabama v. Smit an accused

whose guilty plea is overturned on appeal, contests at a retrial, and receives a greater
sentence receives no presumption of vindictiveness and must affirmatively prove it in order

to overturn his new, harsher sentence.>*® As the Supreme Court stated,

We made clear, however, that ““the Due Process Clause is not offended by all
possibilities of increased punishment upon retrial after appeal, but only by
those that pose a realistic likelihood of “vindictiveness.”” And in our other
cases dealing with pretrial prosecutorial decisions to modify the charges
against a defendant, we have continued to stress that a “mere opportunity for
vindi%&iyeness is insufficient to justify the imposition of a prophylactic

rule.”

*% See supra Section 111.D.2 of this thesis.

°% Alabama v. Smith, 490 U.S. at 794.

%0 |d. at 799-800 (modifying the Supreme Court’s holding in Pearce, differentiating between sentences
awarded at a guilty plea and those at a contested trial, stating that the ‘evil the [Pearce] Court sought to prevent’
was not the imposition of ‘enlarged sentences after a new trial” but ‘vindictiveness of a sentencing
judge.’”)(citing Texas v. McCullough, 475 U.S 134, 138 (1986)).

> Alabama v. Smith, 490 U.S. at 800, n. 3 (citing United States v. Goodwin, 457 U.S. 368, 384 (1982)).
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In the military system, however, “no sentence in excess of or more severe than the original

sentence may be approved, unless the sentence is based upon a finding of guilty of an offense
not considered on the merits in the original proceedings, or unless the sentence prescribed for
the offense is mandatory.”>* Certain circumstances, however, permit adjustments also found

in federal civilian courts. For instance,

if the sentence approved after the first court-martial was in accordance with a
pretrial agreement and the accused at the rehearing changes his plea with
respect to the charges or specifications upon which the pretrial agreement was
based, or otherwise does not comply with the pretrial agreement, the approved
sentence as to those charges or specifications may include any punishment not
in excess of that lawfully adjudged at the first court-martial.>**

While the cases referencing civilian retrials earlier in this thesis do not reference any
limitations on the government’s ability to present evidence, such as limiting the government
to the exact case it presented initially, if concerns arise on retrial concerning successive
prosecutions permitting the government to perfect its case, the government could be made to
seal its case file, as in preparation for a Kastigar>* motion, and if the defense raises a similar
motion, demonstrate it intends to present the exact same case as in the first trial. Further, the
findings on retrial in a divers occasions case could be limited to one occasion, as opposed to
divers, to ensure no violation of Smith or Dean, and the sentence would also be limited to

none greater than that originally adjudged, pursuant to Article 63, UCMJ.

2 UCMYJ, art. 63.

543 Id.

4 Kastigar v. United States, 406 U.S. 441, 460 (1972)(restricting the government’s presentation of evidence to
that which is ““not tainted by establishing that they had an independent, legitimate source for the disputed

evidence,” other than the immunized testimony of the accused, after forcing the accused to testify (citing
Murphy v. Waterfront Comm’n, 378 U.S. 52, 79 n. 18 (1964)).
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e. Conclusion

The disparity shown here between military and federal civilian appellate courts’
handling of ambiguous findings raises serious questions of equality before the law. While
the CAAF and service appellate courts, and indeed federal civilian courts frequently
reference the fact that the former are Article I courts, while the latter are Article 111 courts
when discussing the differences between the two, neither the Double Jeopardy Clause nor the
waiver doctrine should apply in such a disparate fashion. Either they apply to all Americans
or they do not. CAAF adds to the confusion with conflicting decisions in Heryford and
Walters: the former applies waiver to Double Jeopardy claims, the latter does not.>* The
government has never petitioned for a writ of certiorari to the Supreme Court regarding this
issue, although it may do so when the CAAF and service appellate courts grant relief to an
appellant.>*® Further, although the federal courts have the ability to review military
courtsmartial,>*’ the government has never appealed to that quarter on this issue. Resolution
of the disparity between the civilian and military courts in the courtroom, therefore, is
unlikely. In the alternative, discussed in the next section of this thesis, is the possibility of a
Congressional or Presidential amendment correcting this disparity, in either the federal

civilian or military courts.

5 Heryford, 52 M.J. at 266; Walters, 58 M.J. at 397.
> 28 U.S.C. §1259 (2014).

%7 LRM v. Kastenberg, 72 M.J. 362, 367 (C.A.A.F. 2013)(citing Denedo, 556 U.S. at 911); see also Denedo,
556 U.S. at 920, n. 1.
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E. Amendments: Presidential and Congressional Cardiopulmonary Resuscitation

Pursuant to the United States Constitution, Congress “has the power to make rules for
the Government and Regulation of the land and naval forces.”>*® Congress used this
authority to promulgate the UCMJ, “establishing procedural and substantive rules for the
prosecution of criminal offenses in the armed forces.”>*® Congress also has the ability to
amend the UCMJ.>*® This section will discuss possible amendments, the language of such
amendments, and the effects of any amendment regarding ambiguous verdicts.

Congress is the branch of federal government “most capable of responsive and
deliberative lawmaking.”>** The Supreme Court “give[s] Congress the highest deference in
ordering military affairs[.]”>** As CAAF stated in Leak, CAAF is a “Court of limited
jurisdiction,” an Acrticle I court, “a court of special jurisdiction created by Congress that
cannot be given the plenary powers of Article 111 courts.”®> As such, its authority “’is not
only circumscribed by the Constitution, but limited as well by the powers given to it by
Congress.””*** Without Congressional authority, CAAF is powerless.>*®

Congress could amend Article 63, UCMJ, to permit retrials when verdicts are so

ambiguous as to be void, to more closely match the procedures and treatment of ambiguous

8 U.S.ConsT.art. I, § 8, cl. 14.

9 Schmidt v. Boone, 59 M.J. 841, 854 (A. F. Ct. Crim. App. 2004).
0 United States v. Swift, 53 M.J. 439, 448 (C.A.A.F. 2000).

! | oving, 517 U.S. at 757-8.

2 | oving, 517 U.S. at 768.

%53 eak, 61 M.J. at 249 (Gierke, J., dissenting) (citing In re United Mo. Bank of Kansas City, N.A., 901 F.2d
1449, 1451-52 (8th Cir. 1990)(internal citations omitted)).

%4 Leak, 61 M.J. at 249)(Gierke, J., dissenting)(citing In re United Mo. Bank, 901 F.2d at 1452 (internal
citations omitted)).

> eak, 61 M.J. at 249 (Gierke, J., dissenting).
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verdicts in federal court. In this way, Congress could ensure equal application of the Double
Jeopardy Clause in both military and civilian federal courts. Or, in the alternative, Congress
could promulgate an amendment ensuring that non-Soldier defendants receive the same
Double Jeopardy protections in federal court as Soldier-accused in military courts-martial.
Congress “may delegate no more than the authority to make policies and rules that
implement its statutes.”>*® Congress delegated authority to the President permitting him to
prescribe rules for trial procedures for courts-martial in Article 36, UCMJ.>" Specifically,

he may prescribe

‘pretrial, trial, and post-trial procedures, including modes of proof, for cases
arising under [the UCMJ] triable in courts-martial, military commissions and
other military tribunals, and procedures for courts of inquiry,” by regulation,
‘which shall, so far as he considers practicable, apply the principles of law and
the rules of evidence generally recognized in the trial of criminal cases in the
United States district courts, but which may not be contrary to or inconsistent
with this chapter.”>>®

Pursuant to this authority, the President produced both the RCM, which “govern the
procedures and punishments in all courts-martial and, whenever expressly provided,
preliminary, supplementary, and appellate procedures and activities,” as well as the Military
Rules of Evidence (MRE).>™® The President therefore has the ability to amend both the RCM
and MRE, and has done so in the time since the UCMJ was enacted.”®® As Commander-in-

Chief, the president must “take responsible and continuing action to superintend the military,

% | oving, 517 U.S. at 771 (citing Field v. Clark, 143 U.S. 649, 693-4 (1892)).

7T UCMJ art. 36 (1995); Loving, 517 U.S. at 758 (holding this delegation, the power to execute a law,
according to that law, is not the same as promulgating the law itself).

%58 pet. for Recon. (Wilson) at 5- 6.
%9 MCM, supra note 59, R.C.M. 101 (2012 ed.); Schmidt, 59 M.J. at 854.

%0 Czeschin, 56 M.J. at 349 (citing MCM, supra note 59, R.C.M. analysis at A21-3 (2002)).
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including the courts-martial.”>®* Neither “rules derived from” “military tribunals”, nor

“[d]evelopments in the civilian sector [affecting] the underlying rationale for a rule . . . affect

the validity of the rule[,] except . . . [as] required . . . [by] statutory or constitutional law.”>%

These developments “have an independent source of authority and are not dependent upon

continuing support from the judiciary” “once incorporated into the Executive Order.”*®

However, the Supreme Court indicated it “owed [respect] to the President as Commander in
Chief” and gave him “wide discretion and authority.”>*
As a rule of trial procedure, the President has authority to change RCM 1102, a rule

of trial procedure.>®

When the President does change RCM 1102, like any other procedural
rule, those procedural changes can affect cases prosecuted prior to the change, as long as the
appellant in question had notice of the crime itself and its penalties.*®® As CAAF pointed out
in United States v. Matthews, both Congress and the President can remedy defects such as
that in Matthews: sentencing procedures in capital courts-martial.>®’ The President’s
authority flows from “the exercise of his responsibilities as commander-in-chief, pursuant to

Article 11, Section 2, and of powers expressly delegated to him by Congress.”>®®

%! | oving, 517 U.S. at 772.

%2 Czeschin, 56 M.J. at 349 (citing MCM, supra note 59, R.C.M. analysis, A21-3 (2002)).
%3 Czeschin, 56 M.J. at 349 (citing MCM, supra note 59, R.C.M. analysis, A21-3 (2002)).
%4 Loving, 517 U.S. at 768.

%65 Czeschin, 56 M.J. at 349 (citing MCM, supra note 59, R.C.M. analysis at A21-3 (2002)).
%66 Matthews, 16 M.J. at 381(citing Dobbert v. Florida, 432 U.S. 282 (1977)).

%7 Matthews, 16 M.J. at 380 (citing UCMJ art. 36 (1969)).

%8 Matthews, 16 M.J. at 380 (citing UCMJ art. 36 (1969)).
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By Directive, the DoD instituted an annual review of the MCM, which contains,
among other documents, the UMCJ, RCM, and MRE.>®® The Directive established the Joint
Service Committee (JSC), which is responsible for both the annual review and proposition of
amendments to the MCM.>"® Among other factors the JSC must consider when reviewing
the MCM is that it “applies, to the extent practicable, the principles of law and the rules of
evidence generally recognized in the trial of criminal cases in the United States district
courts, but which are not contrary to or inconsistent with the UCMJ.”*"*  [A]ny JSC voting
member may propose . . . an amendment” to the JSC Working Group for study, and, “if [the
amendment is] approved by a majority of the voting members of the JSC, [it] becomes a part
of the annual review.”*’* Any member of the public may also submit proposals for
amendments to JSC.°"® The JSC forwards the annual review to the General Counsel for DoD
and may be directed to forward it to the Code Committee to consider pursuant to Article 46,
UCMJ.>™* The Code Committee, made up of the judges sitting on CAAF; the Judge
Advocates General of the Army, Navy, and Air Force; the Chief Counsel of the Coast Guard,
and the Staff Judge Advocate to the Commandant of the Marine Corps, and two members of

the public appointed by the Secretary of Defense, will conduct an annual survey and submit

%9 DEp’T OF DEF. DIR. 5500.17, THE ROLE AND RESPONSIBILITIES OF THE JOINT SERVICE COMMITTEE (JSC) ON
MILITARY JUSTICE (3 May 2003)(certified current 31 October 2006)[hereinafter DoDD 5500.17].

> DoDD 5500.17, supra note 569.
L 1d. Encl. 2 at 6.

572 |d

3 1d. Encl. 2 at7.

574 Id
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the report of their survey to the Committees on Armed Forces of the Senate and House of
Representatives, among others, including any amendments to the UCMJ.>"

The President could amend RCM 1102 to explicitly permit proceedings in revision
where a military judge or panel’s finding is not clear, but the issue is not raised until appeal.
The President has done so previously when the courts indicated they were powerless to
correct an issue due to a defect in a statute or rule. For example, in 1983 the CMA reversed a
death sentence due to “the failure of either the UCMJ or the RCM to require that court-
martial members ‘specifically identify the aggravating factors upon which they have relied in
choosing to impose the death penalty.””*" In doing so, they “ruled that either Congress or
the President could remedy the defect and that the new procedures could be applied
retroactively.”>”” The President corrected the defect the following year via Executive Order,
“promulgating RCM 1004.”°"® The President, therefore, has the power to change the RCM
to more explicitly permit RCM 1102 sessions post-trial.

Recently, there have been calls to change the military trial system, including
“elimination of the service Courts of Criminal Appeals,” and “changing the [CAAF] from a
discretionary appellate court sitting en banc to a court comprised of panels of three judges,
operating in a manner similar to the U.S. circuit courts of appeals,” and “removing
restrictions from appeals to the Supreme Court.”>"® Just as Congress created the military trial

system, Congress has the ability to amend it. However, any amendment is still subject to the

> UCMJ, art. 146.

> | oving, 517 U.S. at 754 (citing Matthews, 16 M.J. at 379).
7 Loving, 517 U.S. at 754 (citing Matthews, 16 M.J. at 380-2).
%8 oving, 517 U.S. at 754.

3% Colonel (Ret.) James A. Young, Court-Martial Procedure: A Proposal, 41 THE REPORTER, no. 2, 2014, at
20, 23.
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military and federal appellate system. For example, Congress recently amended both the
RCM and MRE concerning sexual assault cases.®® Previously, Congress amended Article
120, UCMJ, and the military appellate courts ruled that certain portions of the amendment
were unconstitutional.®®* Therefore, any amendment should be carefully drafted and worded,
using the processes outlined above, to ensure justice for accused as well as maintenance of
good order and discipline. Amendments are no quick fix, but may be a viable option to

narrow the gap between federal and military courts concerning ambiguity.

V. Conclusion

Walters remains the status quo in military appellate jurisprudence, and cases like
Wilson and Doshier will continue to appear, as the convictions they contain give way to
ambiguity on appeal. As this thesis demonstrates, trial counsel must begin at the beginning
and own the process. They need to work early and often with investigators, ensuring the
investigators are gathering all the necessary facts for the trial counsel to carefully, precisely
draft specifications and charges. As trial counsel navigate the murky, dangerous waters of
ambiguity, they must remember the procedures, methods, and personnel available to assist
them. If they have a long list of occasions or images, a laundry list-style specification may
be more appropriate than divers occasions, or charging each occasion as its own
specification. They can charge one occasion and present multiple theories. In this decision-
making process, the Chief of Military Justice and, if applicable, Special Victim Prosecutor
should make themselves available and assist in whatever way they are needed. Staff Judge
Advocates, who are typically senior lieutenant colonels and colonels, have seen some of their

cases drown in the sea of ambiguity and accordingly have insight to bring to the charging

%80 United States v. Prather, 69 M.J. 338, 340-1 (C.A.A.F. 2011).

%81 United States v. Medina, 69 M.J. 462, 464 (C.A.A.F. 2011)(citing Prather, 69 M.J. at 343-4).
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decision. Careful drafting and rehearsal of openings, closings and the order and manner of
direct and cross examinations will identify potential icebergs threatening to capsize a
successful prosecution, including potential ambiguities or failures of proof. Trial counsel
should familiarize themselves with methods to amend the charges before and during trial, as
this thesis details. Defense counsel should identify issues with vague or poorly drafted
specifications, and consider whether or not to request a bill of particulars. In the event any of
the reforms discussed in this thesis come to fruition, with potentially different remedies for
ambiguity depending on the type of fact-finder, the defense counsel should discuss options
and possibilities with any clients during the forum selection deliberative process.

At trial, the military judge and trial counsel must be ever vigilant for ambiguity.
Sloppy presentation of facts and evidence and poorly drafted instructions for findings are
frequent cause of fatal ambiguity. Even after the trial, the trial counsel and the military judge
should carefully review the record, including the language used during findings, and
determine whether a post-trial RCM 1102 session is necessary to clarify a verdict.

In military appellate practice, the only option on appeal to remedy an ambiguous
finding is to dismiss it. No options remains on appeal save for invalidating convictions for
ambiguous fatalities. But remedies should and could be available. Review of the record of
trial served to right many cases tilting toward ambiguity in sixty years of American military
jurisprudence prior to Walters. As this thesis demonstrated, when fatalities occur, according
to the language of RCM 1102, proceedings in revision remain available even on appeal to
resolve ambiguity without inappropriately reconsidering findings, for judge-alone trials. If
we trust judges to follow the law in all other cases, why not here? Admittedly, if an
ambiguity occurs at trial, it may be the result of judicial error, but judges are human beings

too. Clarifying a verdict should not result in a Double Jeopardy violation.
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More controversially, the ultimate life preserver, a new trial, should be available on
appeal in panel cases. If a new trial due to ambiguity in findings does not result in a violation
of the Double Jeopardy Clause in civilian courts, why is it not available in military courts-
martial? And, if waiver applies and CAAF merely skipped the analysis and found error,
what effect does waiver have on military courts-martial resulting in ambiguous findings?
Appellate counsel should take note of these possible remedies in cases involving potentially
ambiguous verdicts.

Ultimately, Congress, the Commander-in-Chief, and military officials involved in the
rule and policy-making process should examine this issue and determine if amendments to
the UCMJ or RCM would permit the government to bring military appellate practice in line
with civilian federal courts and resuscitate otherwise fatally-ambiguous verdicts without
violating the accused’s constitutional rights. With justice and fairness as their watchword, to
say nothing of good order and discipline, these leaders can determine if change is necessary
to ease navigation through and calm the sea of ambiguity left in the wake of the good ship

Walters.
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MJ: You can be tried by all officera, you can be tried by
afficers and cne-third enlisted, or you could be tried by judge
alane. 0Oo you understand those choices?

ACC: Yes=, ma'am.

M 0id yeu discuae those cholces with your defense counsel?

ACCE Yas, ma'am. 1 have.

J: And how do you want to b2 tried?

ACCY Judge alone, ma'am.

MJ: Okay. Do you understand that by going jodge alone, you
give up your right' te be tried by oembers?

ARCCT Yes, ma'am.

MJ: Are you ready to enter a plea?

[ If we could wait until tomcrrdw, I Think that would be
eapler, ma'am.

HWJ: Okay. You don't have any other motions to make TChen?

DC: HNoe further sotions, 0Ba"al.

MJ: All right. Nine ¢'Clock ToROTEOW mMoENLng?

TC: Yes, ma'am. The governmant is preparced to mpove [fogward
with the trial.

Ot:  Yes, ma'am. The defense has the judge alone reguest if you
would like btg ====

MJ: ALl right. Grest. Flease mark that as the next appellsats

exnlblt.
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28

M.J:

G Q

The delense is prépaced to plead.

Okay. Sergeant Wileson, T need you to stand up.

[The saccussed did a8 directed. | .

MJ:

[ s

[ 5 H

Sp you don't have any other motiong®

Ho further motions, ma'am.

o ahead and enter a plea.

Ma'am, the defense plesds as follows:

To Charge I and its Specification: Guilty.

To Charge IT and its Specifications: Hot Guilty.

To Charge IIT and its Specifications: Guilty.

To Charga IV, fpacifisation 1: Guilty, axcapt to
tha words “on divers cocasions™.

To the sxoepted words: Eot Guilty.

To the [sic] Specification as amended: Gl Ly .

To Charge IV, Speacificatian 2: uiley.

To the [sic] Charge: Guilty.

To Charge IV: Guiloy?
Correckt, ma'am.

Thank yoz. You may ba sested.

[The accused and his defense counsel did as dicected.].

oI

Govarnment, areé you geing forward on the charges and

excapted language?

TS

e ara not goifng [ofweard off Che exceptéd language, ma"am.

We are golng feeward on Chagge II, Specificatien 2.

HJ;

T

Okay. 8o Specification 2 of Charge Il only?

Yea, ma'am.
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O O

MJ: Dld you know that that statement was not Lrue at Lhe time
wou made 1ty

ROC: Yes, ma'am.

MI:  And did you intend te deceive anyone when you made that
statement ¥

ACC: Yes, ma'am.

MJ: Nho did you intend to deceiwe?

ACT: 1 guess just about aaybody that read ic, ma'am.

MJ: Okay. And did you want them to believe that you had not
had any sexual contast with your stepdaughter?

ACT: AL the time, yes, ma'am.

MJ: And you agree that the DA Form 2E23 -- so how did it work?
You answered his guestions and then he Typed up the fors?

AOT: He asked gulte a few guestions, and he typed it all up. He
had == review iL, lnltlal fext to every item that he CLyped up on
thers, and then sign and date it.

MJ: RAnd did you understand that that was an official statement?

ACCE Yes. [ did, ma®am.

®MJ: And do you agree that == why was Jpeciasl hgent Miktchell
lnterviewing you?

ACC: Because the Dapactmént of Family and Child Servwicés on Fort
Stewart had reportéed the case to CID.

MJ: Is it part of his dutles to interview people Who are

accused of such allégatlons? i
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Howewer, 1 advise you that you may reguest to withdraw your
guilty plea at any tlme before the sentence 1s announced and, If you
have a gopd reason for your request, I will geamk ik,

Gkay. S0 By understanding is the only offense you're going
forward an is Spacification 2 of Charge Iy is that correct?

TC: That i= correct, Your Honor.

MI: ODkay. Doas sither side want Lo present an gopsning
SLatemant?

TC: Your Homer, if the goverament may take a brief recess to
make sorg that == to comsulr with witnessss.

MJ: Court’s in recess.
[The court-martial recessed at 0947, 16 November 2006.)
[The court-martial waes called to order at 1010, 16 Hovember Z00E.]

MI: Court La ealled to order. All parties present when the
court recessad aré agaln presant. Governmant, are you raady 7
ATC: Yes, Your HOROE.

May it please the oourt, what 4048 & teddy bear repressnt
to a littls girl? Your Honor, I would like yoU Lo meet Honey Bear
[holding up a teddy bear]. This ie= RN cHEll s teddy bear. She has
had this bear for a long time, since she waa a little girl. And this
besr rapresantsa to her; her innocence; her childhood, and her safety.
Whenever she was scared, she wanted to have this teddy bear with her.

O Alght == dhe can"t tell you éxectly when beacause aha

doesn't remember the details perfectly, but she was between 5 and 7
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yaars old -- she asked far her teddy bear. She was scared because
the accused, her atepfather, was raping her. The accused placed her
on his bed, helped to remcwe her clothes, knelt behind her, and raped
her.

RE iz golng te tell you aksut other incidents when her
teddy bear wasn't enough to save her; when she wanted her teddy bear.
There were times when she, her mother, and the accused were living
togather in Colorado Springs when her stepfather offersd har bribes
to perforn aother sexual acts on him —— cookles, candy: toys —— things
that are normally assoclated with the exuberance af childhocd == were
cffered up in exchange for sexual acts.

How, P z2:atements are going to be a. little bit Faggy.
ghe was betwesn 5 and T years old when moest of these acts cocurred,
and most of them occcurred neacly 10 years ago. S50 her recol lection
Is gaing to be in Dits and pleces, but you're alse going to hear
gbout Ehess acks frem Ehe mouth of the accused, Ehrough these
gtatementa that he gave btoe CID agent here at Pork Stewart. Your
Honor, I ask you to pay attemtlon to thoge atatements bDecauae they
clarify the critical details of Rfjjj's recollection of those events.

Your Honor, the statements in this case -- the facts speak
Eor themselwas, bot when you are listening to these facts, 1 would
like you to pemenber one thing —— that R-did‘n't want thasa things
to happen to her. She was just a little girl who wanted what svery

little girl wants. ©She wanted =afety. She wanted her innocence.
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She wankted her teddy bear, but the accused would not give these
things to her. The accused salid, "Ho. Walt a minute. Wait watil
I'm dons. It will only take a minute.*
Thank you, Your Honor.

MJ: Defense, do you have an cpening statement?

DZ1 We'll defer at this time. The defense probably won't hawe
one,

MI: Skay. GCall your first witness.
SPFECIAL ACENT JAMES EEINTEZMAN, U.S5. Army, was called as a witneas for
the prosscution, was sworn, and testified as follows:

DIRECT EXAMINATION

guastions by the assistant trial counssl:

@. State your nams for the record, pleaser

. ©Chief Warrant Officer Throee James P. Heintrman.

§: How long hawe you been a CID agentr?

A. Since Deceshar of 13395,

g. &And what is your duty title?

A. Special Agent.

g. What ace socme of the duties you pecforcm as & Special Agent?

A. 1 investigate felony crimes in which the governmeant has an
interest.

0. How did you become inwvolved in this case?

A. I was asked to interview S5tatff Sergeant Wilson.

0- Did you, in fact, interview Staff Sargeant Wilson?

A5
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A. Mo, alr.

Q. And did he resist?

A. Ko, sir.

@. Did you identify yourself to the accused as & CID agent?

A. I balieve ] introduced myseli as Mr. HelntlIman.

Q. Okay. HAuk did he understand that you weére a law enforcemant
agency invegbigating ===-

A. Yes, sir.

Q. ==== § gexual assavlt allegation?

A. Yes, sir.

Q. And pricr to taking his staémnt. did you read Staff
Bergeant Wilsom his rights on a DA fors JEEL1Y

A. Yes, eir. [ did.

2. And what did you do to ensure that the accused understood
the righte an a DA ferm 38817

A. I read sach line to him individually and before procseding
to the naxt ong, I received an affirmative verbal respones from him.
Then, at the end, [ had nim read oot loud the walwar, I asked him if
he understood that, and he sald yes. I asked him 1f that statemant
was true, and ke sald yes. Then he signed the walver.

Q. 0Okay. 0Did he have any guestions at all regarding the
rights?

M Ho, air,

47
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Q. A&And did he understand the charges that were prassnted
agalinat Rim while you were interviewing him?

R, Yes, =ir.

MJ: Okay. I['m noc sure how this witness would know what tha
accused understocd. You Can ask him other guestions about whathar
the accosed asked any guestions or exhibiced any uncertalnty, but I
don't think thils witness or any witness can testify as to what
sonacne alse undarstood?

ATC: Understocd,; Your Homoxr.
Did the accused say aaything to you bte indlcate thabt he
didn't understand his rights?

A, I do ot recall anyrbiog liks that, sir.

Q. Did Staff Sergeant Wilsom waive his rights?

A Yes, Bir.

Q. Did hea sign the waiver form, the DA Form 39817

A Yas, sir.

J. Special Agent Heintzman, 1T am mow handing you what has beesn
pra-marked ag Government [sic] Exhibit 1 for identification, whick im
che DR Form 3881, righta waiver.

Tha walwer that 1a marked as Government [sic] Exhibit
Humbar 1 for identification ----
HI: That's Prosecuticon Exhibit 1, right?

ATC: Yes, Your Honor.

48
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The waiwver that ie marked as Prosecutien Exhibit 1 for
identification, is bthat the same waiver that yeu and Staff Sergeant
Wilson signed prior to taking his statesent?

A ¥ea, alr.

& Did you witness Staff Sergeant Wilson slgning the waiver in
Section B?

K. Yes, alr.

0. And doss your signature also appear Lo Section B?

A. Yes. It does, alr.

ATCy  Your Honer, the government now soves Lo lntroduce the DR
Form 38891 pre-marked ag Prosecutlcon Exhibie 1 imte evidence as
Prosecutlon Exhibit 1.

DZ: He chisctions.

HT: Prosécutlon Exhibit 1 iz admikbted.

Q. Mow, during your interview with Staff Sergeant Wilaon, did
you take notes?

A. Mo, 8lr,

Q. You did not take notes?

A Ho, 8ir.

Q. Dld you produce any kind of wricten atatesent based upon
your interview?

h. Yean, slr.

0. Can you describs to me how that procesd cocurred?

49
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A. We filled out a DA Form 2621, sworn statement. It invelves
a narrative portion and a guesticn-answear partlen?

ATC: Your Honee, I am now handing the witness the statement
that ls pre-marked as Prosecution Exhibit 2 for fdentification.

Do you recegnlze this document?

P Yea, Bir.

Q. Can you tell = what this docoment ia?

A It's a DA Form 2823-E, sworn statemént, that I took with
Staff Sergeant Jamada Willson.

Q- How do you eécognize that as the specific docoment that you
tcok?

. My signature on the back, Sergeant Wilson's signature, and
I recall taking the astatemant. sic.

Q. Ckay. By the signature, are you referelng toc the asignakure
on the affidavit on PFage 37

B Tes, Ble,

d. And i that your signature on Page 3 in the affidavic?

A Tea, It ls, =ir.

. And doss the accused's signature also appear?

A, Yes, sir,
Q- Was this document prepaced contemporanecusly with the
interview?

k. Yes, alr,

50
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(4 hrd sxcept for it being a photocopy, does the document look
the aams am it did when you and the asccused preapared (L7

A That's correct, sir.

ATC: Yeour Honor, the government now mowves to introdoce the
gtatenent pre-marked as Prosecutlon Exhibit 2 for ldentification into
evideance as PFrosecution Exhibit 2.

BC: Mo sbjseticna from the defenas.

iJi Frodecution Exhibit I is admitted.

=M I*d just like o ask you a couple of gquestions now about
the taking of the statement itseli. Who actually Eyped up Ehs
statemnant T

A 1 Lyped it, sir.

. fnd who wrote Lhe handwritten initials at the beglmning and
and of each typed page?

F That would be Staff Sergeant Wilson.

AT Your Honor, may I hand the exhibit back to the witnesa so
that he can refer to 1it7
[Fauses. ]

[ I am handing you Exhibit 2. 0Qkay. The handwritten
initials that ace st the beginning an@ and of esach Lyped pajge, are
those Etaff Sergeant Wilson's initials?

. Tes, air.

o= Bnd did he mark Those initials after reviewing sach page of

the statamant?
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L.
Q-
M.

O

That"'"e correct, =sir.

O

Can you explain to ws how that process occurred?

Onoe the statemsnt iz completed, I hand him the atatement

and eall him to read theaugh the statemant and let mé know If chere

is anyehing ha wishad to clarify,

sTatamant

change, take out, add to the

. I allow him time to read the statemant. I ask him if

thare is anything he would like tao change, take cut, or add. If

there are no changeas to be made,

Time Lns

I hawve him initial the date, put the .

and Inltial thsat and make the initials at the top and bobttom

aof sach paga.

Onca all

of That s campleted, [ haves him raad thea

affidavit out lowd and ask him if he has any guestiona about that,

Does he understand that statement: s that a toue statemant? Once I

recalve alffirmative responses to those guestions, I avwear him to the

statemant.

Q.
portion,
words?

A

Q.

A

= B

And the typed lines that appear in the guestion-and-anawer

ardé those Staff Sergeant Wilson's words or are thosse yous

The gquastiond are mine and the answers ares him, air.

Are those exact gquotes or did you paraphcasa?

Exact

Okay .

gquotes.

At you aaid that Staff Sargeant Wilaon was afforded

an opportunity To look at the statessant and make any SOEFFectlcna or

comment e T

M.

Tas,

Bir.
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And did he hawve any questions or commeants Lo maka?
Mo, sir,

Did staff Secgeant Wilson say anything that made wyou think

the statement he was giving was not wvoluntaryd

B

2.

bo, sir.

Did he d5 anything that smade you think the statement was

not voluntary’?

R.

Q.

Ho, sir.

Jugt a souple of guesticns now Erom bthe statemsnt itas=lf.

Caring this interview an 7 June, did you ask the accused if he

touched his dauvghter, R- in & sexual way?

¥es, ailr.
hnd what was hls response?
That he had, y=s.

Dld you ask Jergeant Wilsoso 1f he penetrated his daughter's

vagina with his penls?

Yes, sic.
And what was his response?
He stated he was unsuce.

ODid youw clarify what he thought to be panetraticon of the

Yo, sir.
Did wou ask him if he knaw what the vaginal canal was?

Yes, =ir.

23
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Q. And what was his response?

o Re aald he knew what that wae.

Q. Okay., Did wywou ask him if he knew what the external labia
waa’d

B Yes, air.

Q. hnd how did he respond?

B He salid he understeod what that wae.

Q. Did you agk him if he penetrated the vaglnal canal?

. Tesa, sir.

. hnd what did he aay?

fi. figain, I believe he replied he was not sure.

@. OCkay. Did you ask him Lf he penetrated E{j= external

A Yas, iz,

Q. HWhet was hls responss to that gquestion?

R, He aaid yes.

@. At anytime, did he tell you whether or not Rl cried out
in pain while he was rubbing his genitals on her genitals?

A Tes, sic.

2. find what did he respond to that?

M. He replied chat she stared, "Ouch, that horts," and that
oocurred while he was rubbing his genitalia agalmet hers,

ATC: Your Honor, at this time, the government would reguest a

brief receas in place to allew you to read the statemant,

54
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[ BN Yaa.
[The court-martial recessed at L0223, 16 Hovambar 2006.]
[Tha court-martial was callaed to ordar at 1023, 1§ Hovembar Z00E.] .

MJ: Court is called to order. ALl parties presant whan the
court recegsed are again preasent.

I have read Prosecutbtion Exhibit 2. You <can Cconbtinoe.

ATC: Your Honor, the government has mo further questicns.

MJ: DefenseT?

CROSS-EXAMINATICON
Quasticns by the defensae counsal:

2. Agent Heintzman, this statement —-- it contains the fuall
conversation betwes=n you and Etaff Sergeant Wilson IE;ﬂtL?E to hiia
admisaions about this incident?

A Correct, siT.

& Brnd you made sure to include all of the pecbtinent details
Wwith his statement?

AL Tes, =ir.

Q. In fact, when we were digcuasing this particular incident
ragarding poasikble penstraticon, Staff Sergeant Wilson indicated he
waan"t looking down at that particular point?®

&, That's correct.

Q. And ha, in fact, indicates that it was a possibility but he
wasn't sure?

A. That's correct.

=1
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And Staff Sergeant Wllson was very forthright and

forthooming during this particuwlar interview about admltting to some

pretty serlous actlions?

HJ

[

WIT:

MJ:

Correct,
1 hawve nothing further.
Yes, sir.

Badi peor?

Thank you.

ATC: A couple of questions, Your Hoenob.

EENIRECT EXARMTHATION

fussticna by the assistant trial counsal:

.

Agent Heintzman, Jjust to be clear, did the accused hawve any

gquastions at all when you were asking him what the waginal canal was?

-

Cid he nawve any guestions about what that meant or was he —— did he

hawve any guesticons about what that meant?

&

He said he was sure when I asked him specifically about

genitalia and the canal and axkernal lakbia. Ha knew What that was.

2.

Znd what waa hia responae when vou asked him 1f he

penetrated AU extornal lakia with his penis?

hl

YRS

e said ves.

Thank yvou. MHothing fuzrther;

Your Honeorc.

EXRMINATION BY THE COURT-MARTIAL

fuessticons by the military Jjudge:

Q.

When you were Talking about ocral sex, there's a guestion on

hers, "Did you perform oral sex on RfP" And the anawer ia yea.

A-20
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"How many times did you perform oral sex on FEEEE" 2 "Twice."™ "Hhat

do you understand oral sex to be?" "Using the mooth Lo sbimulate the
genital area whether & man or woman.™ B few guestions later pou a2ay,
"During oral sex, did you place your tongue into R vaoina?  And

the. answer is no. Did you ever clarify whabt kind of aral aex they

had?

B, Mo, ma'am.

- Okay. Because there are several wvarietles af cral sex,
COrrest ¥

BA. Ye5, ma'am.

o Ard he basically denied placing his tongus in her vaglna,
COrract ¥

i That®s correck,; ma'am.-

0. But it's never claritfied what kind of oral sex they had,
was 1t? I mean, I don't ses it in the statement?

o He, ma®am.

MJ: dkay. Trial Counsel; please hand this statem=nt ta Lhe
witness.
[The trial counsel did as dirpected. |

KJ: And turn to the third page. Bead over that third page
again-

WIT: From the top, ma'am¥

HI: Yea, just to wouraelf.

WIT: Okay.
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[ Pauss, )

NIT: Rll right, ma"am.

€. |Would you agree that it seems inconsistent with regard to
whether or not he penetrated her external labia?
|Pause.].

Q. In ocne sentence mear the top, L1t appears he 18 saying, "I'm
not apre. "

A Correct, ma"am.

Q. And then a fow guestions later, you ask hi= again and he
says yes?

A, Correct, ma'am.

&:. Can you clarify that? 1 mean, do you kmow how that came
about?

A When we discussed esexual intercourse as far as & mana
penls entering & woman's vagina; he denied sexual intercourse with
her,

Q. oOkay?

b, But there waa [2ic] multiple ineidents af him rubbing his
penis againat her wagina, and the guestlen wae did his penis make any
kind of penstraticn inside her wvagina but witheut having actual
saxual intercourss by his penls entering her vagimal sanal.

. And he initially indicated, *I'm not sure,® and then he
indicated yes, ha did panetrate tha labia?

B. That is correct; ma'"am.

58
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MJ: Okay. Retrieve the exhibdt. I doa't have any other
gquastions for thils witness. Does sither side?
[The trial counsel retrieved the exhibit from the witnesa. ]

by The defense just has one brief quastlon.

MI: Go ahead.

BECROSE-EXAMINATION

Joestions by the dafenss osunsel:

Q- Agant Helntzsan, during this pariod of time, how long did
thias fntecview laatc?

B, From the time he entered my office untll the Eime he 1eft,
it was approximataly 4 hours, sir,

2. And duzing this time, you were actually -- does that cover
the tima you wore actually speaking with hism?

A Yam, air.

3. In his stakte -— wall, not hls stata of mind, Did you
cheserve that he had any emotions during that perlod of time?

B. Toa, alc.

Q. B0, when he was discessing this with you, he waas wvery
emotional? '

Fis That'a correct, sir.

d. Can you describe, as you cbhascved, his emsctional state?

Al s I absarved, sir, he had a burden that he had been living

with for soms tims. He had come to a polnt where he wanted to

relesases that burden, to talk about what happened.

5%

A-23




15
1%
17
18
19
20
21
2E
23

29

O O

&nd was he crying?

He was emotlonal, wea,
Rothing furthar,
Anykhing elsa?

Ho further gueations.
Tenporary of permanent?
Permanent, Your Hopord

N chiectlong.

[The witness was permanently excused, duly wacned, and wlthdrew Crom

Che CoUuEbEQCM. |

TC s

The government calls Ms. Fl.- "_'-

F- - givilian, was called as a witness for the prosscution,

was sworn, and testified as follows:

DIEECT EXAMINATION

guasticna by tha trial counsal:

.

Ee

Yea, I am.

Currently residing here at Fort Stewart, Georgia?
Yes.

How old aze you, .'7-!-

I am 16G.

When were you born?

I wasz born June Z9%LCh,. 1350,

Where 4o you go o ashool?

&0
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1 i I go t©o Bradwell Institute,
2 Q. Where's that?
5 A_ It"s out Lo Hipeswille. If you leave Lhrough the front

4 ogate;, it"s just right there.

L] Q. What grade are you in?
i AL I'm a junder.
1 . Rena; if you would, could ywou t&ll this court to the best

i  of your memory, Some of the places whers You have lived?
9 A. W=ll, [ Liwved in El Pass, Texasy ln Colorade Springs, |

10 Killesn, Texas at Fort Hoody Fort Knox: and here.

11 Q- Fort KnoM 18 in Kentocky?

12 R, Yeah. Fert HEnox is in Eentucky. |
13 Q. How old wéré you when yoa lived at Fort Bliss? I
14 R, Betwean [ think 4 ar 5.

L5 3. So was that sround the 1994=95% timeframs?

i€ A. Yes, sir.

17 Q. How old were yoo when you lived neéar Fort Carson?
18 A I think; 1ike, 5 and & and 7. [I"m not quite sare.

19 Q. Did you live on post at Fort Carson?

20 A Mo. Wa lived in an apartment and we lived with =y mom and

21 ew-stepfather's friends, Scott and Carcline.
22 0. Whara was the apartment lacated?
23 M. It was up an the top of a big hill in Colorado Springa. It

24 was out thers. It wasa really nice.

6l
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. What 18 wour relaticnship with the accused Sergeant Wilsonid

. He 13 my ex-gteplfacher.

. 0o you know when he and your mother wers marrled?
A I dan't know the axact date, but I think she was 21 ar 22,
o Do ywou have a relacionship with your blological facher?

Mol He. He left when I was, like, 3 or scmething and triad ta

contact me when I was 13. And that's 1t. I haven"t feard from him

glnca.

€. Is Sergemant Wilson basically the only father you'we sver
knoWn?

. Teah. I guess.

4] ?l.-. I'm going to ask you some difficult gquestions abaut

what happened between wou and your steplfather, Is that akay?

B Yeas,

Q. If you nead a break at any pelnc, just let =e kKpow. I you
don't understand bhe gueation, let me know and 1'11 be happy te try

ta rephrase it and try to ask it in & different way. W11l yeuo de

that for mae?

B, Tes, sir.

Q- Did your stepfather ever touwch you inm ways that you believe
are inApprapriatea?

i Yes, sir.

Q- Would you, please, describe what you mean by inapprepriate?

L
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A. n Ay book inappropriate is anywhere whers he invades my
privacy, my private arsas —— wyeah.

Q. I know this may be difficult, but by “private areas,” da
you mean your vagina?

H. Tas, alr,

d. And your braasta?

&, Yes, =ir.

=8 How dld he touch you?

K. Ma would touch me and he would masturbdls, or he would make
me perfora oral sex on him, or he would perfarm oral sex on me while
I performed oral eex on him. He had to tell =& wvhat to do, bot — 1
mean, I was young. I didn"t kiow what it =ag, 50 he had to t=ll ==
what to da.

Q. HWow, whén he would towuch you with == you sald he touched
you with his handa?

A Yea, alr.

Q. Where would he touch you exastly?

A, He would touch =y vagina and he would, like, try to grab my
breasts that weren't there but —- you know, he would towch =e.

Qs Did that happen at Fort Bliss?

. It happened once At Fort Bliss, but it happened primarily
== I think it was in Colorade Springs.

Q. And how old were yvou again when you were living in Colorado

Springs?

63
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A Fiwe.

Q. Did ha ever touch you with anything else othar than his
fingers?

AL Yam, sir.

Q. Ceuld yeu, please, describe that?

A Actually, when we were in Colorado Springs, e actually
raped me. Mo did.

Q. Okay. Wa'll ger to that in a lictle bie?

A. ORay.

Q. ﬂn{ athér than his hands and fingera, did he ewver touch you
with any other body partc?

A His mouth.

Q. Okay. Did he ever touch you with his pesnia?

A Yan, alr,

= Whare would he touch you with his panis?

A. My vagina,

Q. Mow, you stated earlisr that you would pearform oral sex an
your stepfathar?

A Yas, air.

Q. How did that come about? Did heée do anything in ocder to
antice you to parform oral =ex?

L Ha, Blr [laughing] -- 1I'm sorry. That was Jjust =--=-=

Q. I undaratand. I know this is scmswhat difficult and

esharrassing to talk about?

&4
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A. YTes,., sir.

. How did it gome about that you astually performed oral aex)
an him? Did he appreach you? And what would happen at that point?

A. He would tell me what to do. Scmetimes he would bring me
inte the bathroom and he would turm on the bathroom fauest -—— Lhe
bBathtub =a, liks, the water was alwayas ronning and it was really
lowd. And he would tell me what To do.

=M What would he tell youa?

A He would tell me te put his penis in my mouth and mowe my
head up and down.

Q. pid he ever ejaculate in your mouth?

A Yeu.

= How do you remembaer that?

A I remember that because I got really disgusted, amd I told
him that he peed in my mouth. &And I spit and rinsed my mouth out in
the sink, and T was juet =0 disgusted ami upsat.

Q. Did he ewver ajsculate on youo?

B I think maybe once becavse [ had to um= a washcloth == 1
think it was a pink washcloth and it swmelled, like, really, really
bad because it was an old washcloth. Tt was just one we had In the
Bt hroom.

. would he ever offer you anything in srder to get you to

p-rl‘u-rn a sexual sactk an him?

&5
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A, A couple times actually, yes. He ocffered my Hallowesen
candy. I bought a Texas-sized jawbreaksr. It's just a really big
clump of sugar. It"s actually really good thoeugh. He Srunched it up
with & hammsr and he offered that. We had Creca. He offersed dreos,

= Oid he ever show you any type of pornographic lmagea?

A Yea, sir. He showed me the pleture, and he asked ma if T
wanted to do thac., fAnd I, like, lcocoked away. ‘Bub he had me Lock at
it and he sald [alc] if I wanted to do what the psopls in The
pictures wars Soing. I'm, like, == I ressabesr beaing disgusted about
it because Lt was, like, thess peoplse were showling off thelr private
parta and those are supposed Lo stay coversd up.

. When he was cffering you the candy and the Oreoca, was this
mt Fort Allas?

M. I remamber it at Fort Carson == in Coelerade Springs.

S So moat of these incidents when he was performing cral sex
QN You 0F ¥ou wers pcrfu;-ing oral sex on him == moat of thoss
incldeanta cocurred in Calarado Springs?

A. Yas. And they are all the ones that [ remessber beast. I
have a precty vivid memocry.

. Did your stepfathear ever do anything =lse to you that you
conalder lnappropriate?

™ Yes, sic_

= WHhat =lse did he do?

-1
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A. Well, Like I said sarlier, he did taka me into my mother'sa
pedroom and he did penetrate me when I was, like -- I don't remamber
== 5 or G.

Q. Fax that in Colorado Springs?

A, Yes, sis.

ia. How, you said he Took yoeu inte the bedroos and peastrated
you. MAnd, again, I know that this may be difficult and embarcasslng
but I'm golng To eed you o talk aboutr so=e of the detalls?

A Qf COUrSe.

[ &% Could you, please, sxplain to the joedge and this court
axactly what happened when your stepfather took you intoe his bedroos?

A Okay. Wall, I remember -- I remember golag fnte the
bedroom and I remember being bent over in the doggy-style position,
whizh is when I was bent over on my knses and I was sitting on =y
legs and I had my hands in front of me like this |[demonstrating].
And he came up behind =<, and he started talking. I den't guite
remembar Wwhat he said, huf I remember something hurt == 1t hurt a
lot. BAnd I said "0Ow, that hurts. Stop. Flease stop. ©Ow, Tthat
hurcs.” Amd I gaid, ™I want my teddy bear. I want =y Honey Blus.®
And I, ta this day, =till have that teddy baar, It might ba around
hare scmewhere.

Q. Iz thia your Ceddy bear [handing the wiktness a taddy bear]?

. ¥aag, 2ir. That i= my teddy bear.

MJ: Has that been marked?

L
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It has not, Tour HoODoE.

Kall, if you'"re going to hand it to the witness and ahea's

going to useé it in Eome manner, it nesds to be =arEed?

I don'"t think ahe's going to use it, Your Honor. I was

just going to hand it to her. But we can == [ just wanted her —-—=—-

=

K
=

0.

It'ms & smallish gray teddy bear with & puzple dress.

Tas.

Would you agres with that?
Yes, =aam,
GEaY.

Is this the teddy bear Yoo asked [or when you werc i youwr

stepfather's beedrcom?

Fi

D

B

YaE, BLE.
Dld hée allow you ©to have your teaddy baar?

No, @alr. I aaid I wanted my teddy baar, and he safid that I

could do without my teddy bear.

G-
A
2.
A
Q.
A

Q.

You statved it hurt?

Iz hurt.

Where did it haro?

My lower priwvate areas.

Wam it your wvagina that was hurting?
Yém, SlE.

Bid he aay anyithing to you whaen he penetrated you that day?

BB
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A, After, like, every incident he told me that it was Lo be
our secret. Tt was a Daddy/JJJJi} thing and mommy wasn't supposed to

know., Ho one was supposed to know.

ad. He-ne is your nickname?

A. He-ne is =y nickname among many others.

a. Did you underastand exactly what was happening at that
pointT

A. I didn*t know what was happening. I knew that it was what

he told me to do and that I didn't like iL at all.

a. How many times did this happen that you can remambers

B Seven that I can remember cleacly.

[ How many timeas?

A, SEVET .

Q0. Hob just -- I mean the actual penetration, not just =—---
A an, once.

. Say again, pleasa?

Fla ornee ,

. 811 of the other times you are raferring to, that was the

oral sex?

A. Yea, a3iz.

Q. And touching and rubbking his penis an you?

A. Yasy, =ir.

Q. How, how ald were you again when you were living io

folorado Springs?

549
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B. In Colorado Springs, I was 5 and 6 and maybes T.
TCi Omne =soment, Your Honor.
|Pause. 1.
Q. You say that thers was just the one time that you remember

that you were penetrated by your stepfather?

B Yaa, air.

0. When hwe would rubh his ﬁﬂn15 up against ywou, do ¥ou ever
recall if he penetrated yowu a Libttle bBIit?

A I doen"t recall. I'm pretty sure it would hawea hurt as much
&% it hurt that one time.

2. When he was rubbing hies peniz up agalnst your wvaginda, was

ha rubbing hard?

f. I dom't know. I just remember == I remember it happ=ning.

I remembar not liking it, 'but I remember him t&lling me what ta do.

I remember him telling me not to Say anylthing or not Lo Calk or just

be guiet, stuff like that. Yemmh.
a. How did you f=el after that one time= in wowr parenta’
Be=droom when your stepfather finished and aald, "Don't cell anyvbedy.

This ia a Daddy ] thirg"? How did you feel:

n, I alway= falt strange afterwards, like dirty, like I needed

to> take a bath afterwards., I felt like crying but, you enow, I

didnt want to cory bBecause, you know, I didn't want Eo come home and

mommy ba crying because -- 1 didn't want to =say anything.

0
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TC: The government has no further guesticns at this time, Your
Honor.

MJ: Cross?

CC: Yes, ma'an.

CROSS-EXAMINATION

Quasticas by the defense ccunsel;

. Miag E-. ar che beginnlmg of your tescimony, Captalin
Finkston askad you a number of guestions abkout places wherae wou
livetd, aAnd you mentioned Fort BlissSEl Pasor Colorado Springs:

BlLllesn, Texas; and Fort KEnox, Are those in che right oeder?

h. TYas.

0. Aimd your earliost mermories come Erom E1 Faso?

h, Teah.

Q. ¥You don't remember any places pricr to El Pasa?

A Yeah .

(=] Oxay, How, just dessribing bhe one particular incident,

you Zald that you were facing away [com him and laying an your

mothar'a bed?

A BHo. I was sitting on the floor, beslde my mother's door

curled up on my kneaas,.

. Dkay. You warce facing away from him though?
. I had -— T was bent ever like this [demonstrating] and oy

head was faced towards the wall and sonstimes It was down, looking at

my hands.

7L
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Lat the recopd reflect the witness apsumed a4 sort of

modlfled fatal pesition with her arms bent in front of her and hers

head == her back crunched over in a -- sort of like a reveras=C

position with her head turn=d to the right.

TC:

2.

M

&

Do both sides agree with that description?

Yea, Your Honor.

Yasa, Your Homor.

And you sald it kind of burt in your private arsa?
Yem, =ir.

Hone of the other times you resssber that Lt hore?
Hi,

Mow, this scccurred in Colorado Springs?

YTes, sir.

find you sald you were between agea 5 and 7. Do you recall

Fow ald yiou wéare this particular cime?

A
[+
A

he went

Q.

(2=

Mo, alr. I remember which house we lLived in though.

Afrar Colorads Springs, where did Stcaff Sargsant Wililson gov

After Colerade Springs -- when we ware ln Colorado Bpringa,

Eorea and wa went down to EL Pasas.

And then, after he came back [rom Korea, he ca=me back and

relolnéed you?

R,
2.
s

TeEs_
He nevar —— he never physically touched you ajgain?

KHa. But he did attempt

Te
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Q. And he actempted by asklng poun what?

R Yes. PAoeually, == and my Little siscers, OO 2~
. cortcd to play With the Play-Doh and he told 08 Chat
—— he msked me —— he aaid; "Oo you remember whet we naed to do in
Calarado?™ T =aid, "Ye==x " He =said, "Well, do yroun want ga da that
again? I said, "Ho." And he pald, "But I will let you play with
the Play-Doh.* And I said, “"Ho.® He said, "Dkay. Are you sure?"

And I maid, "Yea." And he said, "Rll right. Then go.”

2. And thlia waa in E1 Pasao?

A ¥Yas. This was on Whitey Forod.

G. And thia was immedlately after hia return from Horea?d

F I don "t know if 1t was lmmediately after, but it was after

he returned.
. End ywou First =- the Fact that he 12 zitting hera was based

wpon you bringing this o somebody's attention ———

B Head,

Jd. ———— in April of Ehis year?

A Yes.

[ And you hadn't said anyching priocr ta this?

. Actualliy, T said something while we were i Calocsdo

Springs before he went to Escaa.

a. What happened cEhen?
B I tald my matfiery == [ remanbey Ris 8TULl was SvSETIryeneara, |
think he wam, like, packing and getbing ready Eo move his astuaff, And

73
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I teld my nother what happened, and ahe just didn't believe me. And
ehe stacted creying, and she was ceying and ceoying amd ceying. Well,
because she was crying, my slsters were coying. &And then I remsmbher
him == him, referrifng to Jim == [ remeaber him ceying. And I

rememier him locking ac me and he sald, "Take it back. Tell her it's

nokt true. Tell her it didn't happen. Take it back. Please take it

back.® He said; "Evercybody is crying. Take it back.™

2. And you teoak £k back?

. I did take it back.

Q. And then yau didn't say anything ustll April?

A Yas.

[+ 8 And that came about because you had a conversation wich a
friend?

F-. Actually, what happened thare was —-- it was a fight between

me and my mother. We had been getting inte fights coenaskantly. It
waa just anather verkal Cight. I mean, I swear aometlmes we'rs more
like sisters than mother and daughter. S0 we were arguing, and I
told her, Do you want to know why I hate you so0 muchy  Why don't oo
go ask™ -— "Why don't wou go ask your hushand? I'm tired of covering
up his dirty little secret —— why I hate you, why I hate him, and why
I don't like to be hom=." &And I =stormed out of the hou=e.

HWell; at that time, _ -— she iz & friend of
mineg., I call her my cousin, but we're not ceally cousins. She was

at the house; and we were going to the bus stop. And the firat ching

|
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I remember he=r saying right there is, "I'm geimng %o kill him.™ She's

gat a short tamper. [ know she'"s therse though. She'"'s liks, "You'"ve
gat to tell somebkody. You have to tell somebody.™ And I'm likse,
"Mz." And sha's like "Yeou'we got to go tell scmebeody. You have to
tel]l somebhody, -- Yau have to tell scasbody, I didn't tall
gomebody and 1t acrewed me up. HNo. You've got to go tell somebody."
o ghe ended up dragging me to the school counsaleor, 1 told che

school counselaor, Hs. Stewart, and she was the one who filed che

Ie=porl.
2 And since then youw®we talked to investigatorsyd
R, Yeah. I've talked to millions of people.
Q. And they'wve helpad you recall the incidents?
i, Yms .
[0 fnd you"re receiving soms counseling right now?
A Yea, I am. I"m receiving cocunseling far Heo. -C..:,.-- I

think hia real name i= [ B - :hat"c= now you
spell it and [} I :< she's right there [pointing te the

gallery] .

. Aand wou go through all of the descriptions of what
happanad?

A Yeah. I do talk about what happensd a Lot?

OZ: Jdne monent .
[Pause, ]

OC: I have nathing furether.  Thank yrau.

TS
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M1 Redireot?

TC: Yes, Your Honor.

BEDIRECT ENAMINATION
Quastions by the trial counsael:

Q. How old weare youo when you firat told your mes asbout bthe
inctdankc?

A I don't know. He was about te 96 Lo Harea -- maybe 6.

1 And, at that point, would you consldear your relatlonship
with your stepfather close®

K. Mot really. I wvouldn't really ever conaider us closs.

Lo Why did you tell your mom at that polnt? Was thers any
reapan behind talling her?

A 1 rem=mber that 1 was — I remember Lhinking that it was=
weaing and that I decided thet 1t wasa't suppossd to happan and that
mammy nesded to know because mommy wae Lthe one that I brusted most in
my LlLf# then. So I decided to tell her.

g. Let"s get back to what happaned in Colorads Oprings in your
stepfathser's bedroom real gonick. Whan you werde lylng on the bed in
tha position that you described =arlier, did you sver look back at
your atepfathar?

M. [ was on the floor beasidse the door, oot an the bed.

a. Okay. Where were his hands at that point? Do you
camember? [Md you ses them at all?

A I daon't remember.

TE
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] Where ware hilis hipe and his gemital area at that point In

relation to you?

e Flaced right behind my backside.

3. 20 it was on your rear end essentlalily?
AL Yes, sir.

TCt Mo more guestions, Yoeur Honokre.

HMJ: Anychlng else?
CC:  Juskt onae guesktilon.
BECROSS-EXARMINATION
Tuesticns by the defense socunsel:
o Since you'wve made these allegations, has your celaticnship

with your mother improved?

B e have always bDesn really distant, and &we Dave always had
lats of problesm. And, I guess, it may have improved a 1itcle bic
bBat I'm atill == I will always be a little rocky about everything.

really don't trust much of anybody anymore.
OZ: Thank $ou.
EXAMIMATION BY THE COURT-MARTIAL

guasticons by the military judge:

= . Fang, odid yiou just live in one place in Colorado Springs?
A.  to, ma'am. We lived with [N - 1 cdon't
ramemier thelr names. [t was a few friends of ay parenkts —— oy

scepfather snd my mother. They had a lirtels danghter named --

And also we lived in Ehe aparcmeant. And then when we moved back —

17
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wa want El Paso, Colorado Springs, EL Paso, Colorade Sprlmgs. So
when we moved back, we lived en Dale or something like that. It was
a blue house with a bi-level backyard.

Q. Okay. When you lived with [JJJij ard ----

A -

O, == - was that in a house or an u.p.u.:l:rr.énl:]'

A, I think it was & house. They had a stairwell -= I'm pretty
fure it was a house because I remember Lt all wery well.

[+] Cleay. But the sexual abuse conly occurred the first time
you were in Colarads Springs ar did it accuer beth times?
[PFausea. |

Q. Do you understand the gquestion?

a. Yas, ma'am. I don't kKnow,

[+ How ald ware you the sacond tine you were in Colarado
Springe? Do you remember what grade you were in?

A, I den't know, maybe 4th grade == maybe,

Q. Do you remembe: what you were wearlng on this ocgasion whan
the agcused penetrated wyouf

A Mo, ma'am.

F

. Okay., And you said that you ware curled up on the floor by

the daooc?

A, Uhm—hmme [indicating an affirmative response].
o. And then, describe to me how -- you felt something huct?
B, Yam.

TE
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J. Did your stepfather stand you up or —-- did you mowe?

A, 1 didn't move from the popltion I was in., I remember
ataying curled up pretty tightly. I rempember crylng because T could
sae the teara Falling on my handa. I had little chubby hands.

a. But wyou remenber him penetrating you from behind rather

—— w1 ——

p
11

1z

15
LE
17
1A
14

20

than ths front?

.

d.

2B,

I understand that back than you probably didn't know what

sexual inteErcourss was .

Yes, ma'am,

But you know what it 1s now?

Yeas, maam,

Bnd you believe he peanetrated you with his penia?
Yeas, ma®=am.

Okay. Anything alase far ReansT

HREDIRECT EXANIHNATION

Quastiocns by the trial counsml:

YOLLT

[

- real guick, this panatraticon, did that occour befare

stepfather left for EKorea?

Yoas, =ir,

Ho further guestions, Your HonoX.
Ckay. Temporary?

TE-]"DEII:'EI:'H.._ Your Honor.

Okay.

73
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HJ: Court is called to pcrder. RKAll parties present when the

court recessed are again prasant.
ba you have any evidence to |_:|1'\-=.=|-|=|:|.I‘;‘E|

DS Mo, ma'am. Thae defense rests.

HWJ: Dkay. Are you ready To argus?

TC: On= moment, Your Honor,
[Fauvaa, |

TGt May it please the court, Your Honor, PO CHEEE- Took The
stand today to talk about how she was penetrated by her stepfather.

She was living in Colorado Springs. She was a young girl. ALl ahe
wankted was that teddy bear at the time. AT The opening of this case,
you heard how the accused would bribe his stepdauvghter to perform
sexual acts on him: B said Orecs, Hallowesn candy. The one Tins
she wanted her teddy bear because she was in pain. She was crying.
fhe couldn®*t have it. Why? Because the accused was raping her, and
he wanted to finish what he was doing before she could Go gt har
teddy baar and have some sense of security. Samantha Wilson took The
stand and she told you wherse they wers Living. She even has the
laase for the tise she was living in Colorado Springs.

el CHEEN bad something taken from her. She had it taksn
from her nuserous timea. While be may have only raped her once, he
did engage in othar acts of -- the government counsel is not &ven
sure how to describe what it is when a stepfath=r moleats his

stepdaughter. He would perform oral sex on her. He would Cell her

Y
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how to perform oral sex on him., He would ajacelate in her mouth. He
would ejaculate on her and, uwltimstely, peaetrate ker. She was in a
fetal position =-- gemi-fetal positvion, curled up on the floar with
har rear end in the alr. He was on top of her and had sex with har.
She was crying. It hurts. - She was of btendear years. She abviously
didn't understand what was going on. She didn't know at the time
exactly what had happemed, bot she nows now. And she's struggling
with it as you can tell from sofe of her guestions -- of fespoases Lo
gquesticns both from govermment counsel and defense counsel.

 What type &f phrson engages in the systematic parverslon af
his stepdaughter? That perscn 1s in the courtroom right mow, and
it's the accusesd. He raped his stepdaughter. Sha told you how b
penetrated her, how she abvipasly couldn*t consent becausa she was
young, how it was dense by force.

And, even if Bl didn't know what had happened == or what
was happening to her at that time, let's take a look at the accused*s
sworn statement that he gave to CID. On the final page, he didn't
want to admlt cutright that he had entersd her vaginal canal. He
said, *It could hawe happensed. I cemember her saying, "Oucsh. Yas,
cthat hurts.™ =I can say that it"es & posalbllity" == that he
panatrated her vaginal canal. He doesn't waver like khat when he was
askad if his penis had ever antered in batwean FEENS external labla,

He says, "¥Yes."™ He robbed his penis agalnsest her vagina and,
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ultimarely, inserted his penis into her vagina. He admits it. Al
cold you about it as well.

The government has oot its borden, has proven that Fl.-_ wan
rapad Dy :.':Et sartepfacher. The govermmment asks you to find the accused
guilty of raping his atepfather while in Colorado Springs and har
paceats” bedrooms.

Thank you, Your Honor.

MT: Defensa?
DC: There is me doubt that Staff Sergeant Wilson did scemthing
ilnappropriate with respect to his deughter. He admitted that.

Mencry does not improwve with age. We heaod Miss 1:‘ who
abviously knows as Etaff Sergeant Wilson admitted == that some pretLy
horrible thimge did happen t::u her. Ho one deni=s that. Howewer,
Mims '.':-|:|.:i.|:|. say in the beginning, "I have wvery wiwvid memorles.™
But then later on, when describing. this specific instance, she sald,
“Wall, my memory ia not all that clear.™ She doesn't remssber
cartaln details whish might er might not be understandable ==
clothing worn., BShe saye that Staff Sergeant Wilson waes speaking but
doesn't remember axactly what was said.

Mow, this is not a questicon of penetration Lnte the vaginal
canal. This is whether the penetraticon was merely sufficlent to

penetrate the external labia, the "howsver slight" aspect of tha

offenas .

a?
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The statement by Staff Sergeant Wlilson taken in the contaxb
af a soldier doing a CID intecview who —— where he was sssgaptlally
undergoing a cathartic moment, wvwery emotisnal and bBeing guided by an
axparienced CID agent —-— he goes back and farcth. He =aya, "I don't
ramambar. 1 wasn't looking down there., It's possinle.™ Thean, AT
the promptling of the CID agent, he says, "Yes."

But; whan we lock at the facts and we look &t the residual
@f that statement; we see the contradictions within this statement
that weren't clarified, avenues that weren’t pursusd during this
intarviaw with CID. e don't know the circomstances, deapite the
tastincny of Agent Heintzman, of what exactly was msant, what exactly
was the understanding? We knew in here when he was describing the
actual imcident == *[ wasn"'t locking down thers. I didn™t know.

It'"s a possibility.” But we don't have confirmation.

Mow, Miss Ml she is obviously again testifying about
what ehe knows and what she recalls. Howsver, mesory dossn't isprowe
with age. A significant period of time has gooe by aod she was of &
yaung age when these allegations oocurred. Thers s sdnitied meEmory
lapsas by Hiss T 5he does cesesher certain incldences, but the
guestion is -- and when asked about this particular Incident -- and
probably cightly so for the difficulty of testifying about something
af this particular nature, we didn*t go into the nitty-gritcty. We
didn"t and the government didn't produce diagrams. Ha didn"t praduce

smedizal evidencs. He didn"t produce medlical testimony about this,
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W= juat heard & girl saying, "Well, it hurt and T°m suce he
pern=trated mé to some degree.™ But she wasn't looking at him
according to her own Eastimony. And the essential == when we get
dawrn Eo tné nitey=gritty, is that it was hurting somewhere in the
vaginsl ares.

How, although she onderstands at this polat in time what
interconrse i, her reflections back are colored by an understanding
that"s gaimned later on. WNe don'"t know. Wa knéw Ehat there was
something going on back there, but we don't know whethar the “"however
slight™ standard waa met.

We do alse knew with Miss CJli-- =he's undergoing a lot
af change right now since making thess allegations after not having
done anything. We heard her testify that she has talked To a lot —
@ lot of differéent people who are counseloars, Investligators —
different individoals == you"re h=lgirng her recall the memory. We
all kmow ardd it makes sense that scmetimes -- that muleiple Cimes at
== a later date can halp coler or influence wour recallsction or
memory of an ewvenk.

Becauses of Lheae reasons, the defense does not beliewve that
tha reascnable doubt standard has been met with respect to this
particular offenss. He doubt Staff Sergeant Wilson has admitted to
some arts bot the gquastion is on this specific incident, has the

standard of reascnable doubt been Ser?

Bg
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1 would alac aak the sourt te aote that it is wary clear
that this oaly pertaine to on= incident, not on divers occaslona as
allagad in tha charge. I would alss ask the court te review and
reflect on whether all of the elements have besn met and whether
potentially e&ven -- under the circumstances and given the tender age
of the lndiwvidusal that the lesser lncluded cffense of carnal
knowledge, lackling in force might be approprlate.

Thank you.

HJ: Do you have any rebuottal?

Tt May Lt please the court, the defense wants Pou Lo say == or
balieve that she doesn't resewber mwch. Loock at the conalstencies
batwaen Aene's testimony on the stand today and the accused"s
statamanti. The accused essentially corrochorates averything that
Fene sald in her statement -- or in her testimony heze today. What
do we know? Well, we do know that the accused rubbed his penis
agalnat her -- rubbed it against her vaginal area. He admitted
cubbing 1t betwesen her labia. Thers was no issue, whatsoaver,
whathar he underatood -- ac at least according te che CID agent Wwham
thay wore talking aboout what labia meant that ha reaponded to the CID
agent, "I know what it meana. I know what it Is.™ "Oid you swver rub
it in betwesan her labls? “Yes.® The inconsistency was around
whathar he sver entered her vaginal canal. He wavered a lictle bit
== ®] don't know. It could*ve happaned. [t*= a possibilizy.™ He

didn*t cutright deny it. He didn*t ocutright deny it because later ha

D
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admictted =-- just a few eentences down —— "I rubbed my poenis against
her wagina and in between her labia.™ That, by itsalf, constitutas
the panetration. That, by itself, constitutes raps under tha BEMT,
But what wa hawve is mere. We have R talking about how
she was panatraced, how 1t hurt. He rubbed her wagina asveral timas
with his penis and it newver hort before. It was only when he
panetrated that she said, ™0uchk. That bhurts.® There ara
consiatencies botwean her testimony and even what the accused said.
And while it did bappen a number of years ago, thére are
cartain things you doa"t forget. You heard her talk about how aha
amells a washeloth and it brings back mescries because she had to
wipe heraelf off with a dicty washcloth. There are certaln things
thak are triggering her memory. And it was talking te cther pecple
that ultimately got her to talk to professionals and launch this
investligatlion ilnto the acts of her stepfathar.
The gowernment has met its burden. 'The gevernmant asks the
ssurt to anter a finding of guiley for Specificatien 2 of Charge II.
MJ: You would agres that, at moat, 1t would be gullty except
the worda “on diwers occasigns™7?
TC: Yes, Your Honor. The government would ageres to that.
HI: Dicay . Before I close to deliberate, I'm sahowing that
Prosscution Exhibits 1 and 2 have bean adsitted. Do both aides
agcrea?

TC: Yas, Your Honor.

b |
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MJ: Staff Sargeant James 0. Wilson, this court Linds youn:
d

Of Charge I and its Specification: Guilty

Of Specification I of Charga II: Mot Guilty.

of Specification 2 of Charge II: Guilty, except the

words "on divers ococasions".

of the excepted wozds: Kot Guilky

Of Chapge II: Guilty.

Bf Chearge III and its Specifications: Guilty,

of Specification 1 of Chasge IV: Guilty, ewcept the

words "on divers occasions” and "placing his penis u@sn
hey privace partse®.

of the sxcepted words: Hot Guilty.

of Spacification 2 of Charga IV: Guil ty .

Of Chasga IV: Guilty.

You may ba sealed
[The accused and his defanse cownsel did as directed.]

MT: Sergeant Wilson, wWe now anter tha ssntencing phaze of the
trial whars you have the right to pre==nt matters in extenuatlcon and
pitigaction, that is, matters abeut the ¢ffenges er vourself which you
wank me to conmider in deciding your sentence.

In addition to the tesktimony of witnesses and the cEfering
af documentary evidencs, you may, yourself, testify under cath as Lo
thegse Matbtarcs or you may rFemain silent, in which case [ will not draw
any adverse inference from your silence.

0on the other hand, if vou desire, you may Bake an UnEWcIn
statemant,. Hecause Chizs statement is5 unsworcn, you cannat be

erpgz-axamined on it, howsver, the government may affer evidence to

rehut any'ﬁLdLenen: of fact conkain=d in an unaworn statement. An

34 WILSON Jh4l
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M.T ARocouged and counsel,; please rise.

aocused and defense counsel did as directed.

T Scarf Sergeant Janes D, Wilson, this Sourt sentencas
Ta be reduced wa El:;
To ba confined for 14 years; and
To be Dishonorably Discharged from the sarvios.
You =ay be seated.

accused and defense counsal did as directed, !

I8 thére anyrhing &ls= to take op at this cima?

Ho, Your Honor.

Ho, =a"am.

LOUrtc 18 adjourned.

oourt-martial adjoonrned at 1135, 1€ Novembar F006.]

1E7
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[The peat-trial sesslon was called to order at 1510, 13 Febroarcy
2007.]

MJI: 'The court 18 called teo crder. This [a & poat-Lelal session
crdered by mysell purscant to R.C.H. 1102(bj (2} to irngules lnto the
legal sufflclencles of findings of guilty in this case dus to the
potential statute of limitaticona problem.

The rescrd of trlal has not yet baen avthentlcated.

All partles present when we adjourned are agaln prosant
with the exception of Captain Kevin Landtrocp. Has Captain Landircop
been sxcuaéed by tha BJIAT

TC:  Yes, Your Henor. He has,

MJ: Okay. I beliewe it is on gr about 8 December of within a
few daya after that T had notified counsel by e-mail that 1T thought
wa had a scacwes of limitations problem with regard to socoe of Che
charges in the actused's case, specifically., the sadosy and lndecent
sct=.,

I had dipcovered the issos while reading a back issus of
the Army Lawyer somse time during the time I was on leave. I was TDY
for two weaka following that weak and returned to Fort Stewarb on 8
Caecenbar .

Afeer that e-mall, I subsequently set a deadlins of &
January for belefs on the Lasue and I received thoss briefa,
Appellate Exhibit YIL Le the defense moeticon for approprlaté rellel

and Appellats Exhibit VWITI is the government's respanse,

128
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[The trial counssl and defense counsel approached the bench and read
AE IX.] |

MJ: Why don't we take a recess in place while you all read
that?

[The court-martial recessed in place at 1517, 13 February 2007.]
[The court-martial was called to order at 1516, 1} February 2007.]

MI: Court la called to order. ALl partles present when the
court recessed Afe again present.

Did you both read my ruling?

IC: Yea, Your Homor.

DC:  Yes, ma'am.

MJ: Any gueations about it?

TC: Mo, ma'am. Mo gquestions.

CC: Mo, ma'am.

MJ: OCkay. MAnd basically, Private Wilson, what I have done here
is basically I am diamissing -- at this tlme I am dismis=sing Charges
IIT and IV, which is the sodomy specifications and the indecent acts.
I am dismisping those because they are barred by the starvute of
limitatiohs.

That means that the findings of guilty as to Charge I,
which was the false official statemsnt and Charge 1I, Specification
2, which w@as raps on cne cccasion between FPebruary "96 and Marcch 98,
thogse [indings still stand,

Do you understand that?

131
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Appendix B. Prosecution Exhibit 2: Sworn Statement SSG Wilson

W ORN MENT

LOCATION: Fort Stewart, GA

EILE NUMBER _

DATE. 7 Jun 06

TIME /F#5 d8=

ORGANIZATION OR ADDRESS F Comgany. Jrd Forward Suppon Battalion, Fort Stewan, (A,
1314

S0P, James D WILSOMN, want 1o make the following statement under oath:
1 wish i make thes stsbement of my cwn Fee will io clarily the previous statement [ provided e
Fort Stewan CIT While T was stationed at Fort Bliss, TX, | got married m*
on 20 Aug 54 eady had a daughter named RYJJCIIN Dunog the late summer of
1995, 1 ook into my bedroom and asked her to perform oral sex on me. T had to tell her what
o do. She did as | asked and it was done  There weren't any cther incidents &t Fort Bliss. The mext
incident ocorred # Fort Carson, C0. Actually in Colarado Springs, | was ststioned st Fort Carson,
| ssked her to g0 to My bedroom aith me and we lasd in my bed | began to touch ker and |
basically rubbed on her while | masfurbated myself umtil | was done, Thas would be one incident
Thes other incident was in the hathroom B our apartment. It was pretty moch the same thing |
rubbed up against her and [ rubbed my penis on her vagina, | got myself stimulated and
rrastisrbaged wntil [ epculsted on her  The next inciders waa also there in the bathroom | dad the
same thing | asked ke iff | could rub on ber and she said yes. 1 rubbed on hor amtil | was
stimulaied snd masturbaded That fisne T scrually ejaculaied in the inilet
QUESTIONS ARE BY SA HEINTZMAN, ANSWERS ARE BY WILSON
Q: How old was AjJJJjwhen you had her engage in orad sex with you at Fort Bliss”

¢ 5 wears old,

D you have to fell Kjwhat o do?

Yea
¢ 'What did you tell to do?
I vl hoew i put et laps wrownd ey penes amd just move & back end fortk inside her mouth
Did Hjisay anything to you ?
No
Did you gaculate when Rjdhad your penis ia her mouth?
No.
Did you jaculate a5 a result of Rjjplacing her mouth cn your pends?
Mo
How loag did Hjjjjiave your penis in her mouth?
: Maybe abowt 30 secomds or so, it didn't last very lang N

Ead = =l -] ¥ FW.- T TR

A Yes g
IMITLALS OF PERSON RAKING STATEMENT _nklt PAGE | OF 3 PAGES

& Form 187 -E - 2.
FOR OFFICTAL USE DNLY ' bon Exhibil kufﬂm
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Boaidn Statermserd of 55 TS0, taken a8 Ford Stewart, GA 7 Jun 06, CONTINLED:
117 Did your penis enter her vagsna, which caused her to make that stmememn”
A | donot know  She never séated that it did and honestly [ don't know
QD sk bead of your penis enter her vagena, meaning her external labia, and you then stopped
before entering ber vaginal canal when she stated thaa o bun™
A That could heve happened, | remember ber sayving cuch, ves, that hurts, then | stopped. | can
say that is a possibilety
Q) Do vou usderstand whar external babaa meaes™
A Yes
. Da yvowy undersgand what vaginal canal means?
Ve
Did vour penis ever enter R s vaginal canai”

M
Did veur penis ever enter in between RJJ] s external labia?

Wes
Hl stated that you engaged in sexual insercourse with her, is this tree?

Mo,
Ml you beecome sexually aroused as & result of the sexual contac: between yourself and RJJ°

RFEQP2rQpa

A Yes
0 Ase there any other incidents of sexual contact between you and Fjjthat you have not 1o0ld me

about”

A Mone that | Gan femmeemvbes

). Mo you have anything to add to this statement?
A Mal don'vWEnd of Stabement’y 208!

AFFIDAYIT

I, Jarmses D WILSOMN, have resd of have had resd to me thes statement wisch beging on page | and
ends on page 3. | fully understand the contents of the entire stsiement made by me. The ststement
is true. | have initialed all corrections and have initialed the bottom of each page comlsining thse
staement | have made this saterment feely wethow hope of berefil or reward, without threat of
pamishement, and withowt coercion, wnlewful infheenoe or unlawfisl indecsment

f::ffgs?{eﬁ—d_-

Wikmeas &1
off Ferson Msieng Stmemwe
. Subscribed and sworn before me, &
person sutborined by lew w0 edmasiser
optha, this Wednesday, T June, 2008,
at Fort Stewart, GA 31314
Wiitneean &7

—

— T SAJAMES P HEINTZMAN
( Typod mame of Porson Adminisicnmg Csith)
; i I ]

EITIALS OF FERSDN MAKMG STATEMENT _J0= PAGE § OF 4 PAGES

De Foam 202 58
FOR OFFICIAL USE ONLY




Appendix C. Sample Charge Sheet

CHARGE SHEET
L PERSOMNAL OATHA
T FRME OF ACCLUGED [Leak Faas 7 1 SER .

& SRADE OR RskE il PAY HRAnrE

. i

a BIITSL CATE b TERA

A LIMIT OR ORIGAMTF

T. PAYT PEMMDHTH 1 PRATUNE AEa eAR T L A=Akl B ATE S uP—."‘::-TI:
i T = Ty =1 T — :
a. BRI 5 SEATORERIN O T o TOTAL Mane
51, 467.60 H/A 51, 46750

- - ] I CHARGES AND SPECIFICATIONS
# CHARGE | VIOLATION OF THE LCMI, ARTICLE 134

SPECIFICATION 1 In that 8. Army, did, at or near Font Irwin,
Califormia, on or abomt 3 May 2000, knowingly znd wongfull y possess a Hewlet Packand Eaptogs cunple,
serial pumber S ich: contained Forty-f-H-images of -.I.| <J rh.-rl wography os defined in Tifle 18,

Limatex] Sdates Code, Sactwn $2250(3); g Ty~ B ;_'."r_. ._,_,-,.

=ttty S-S apaemine -lesseHi=—-Comphete-Setst=H 1_']-31 ProsiSet—tsm b f-00-1006A 1)L jpgs '__'_,f.l';i
2. hormytoad's best cp pin lem pthe (LI ) fpa ;

5. NMEW sisters moria & olbon 11=12we 1sm lsr bad company pedo kiddy childlover anal (15).jpg:

4. LS Wlopaedne |sm pede prhe plac (0, jpa;

5. homywoad's best cp pin lsm r-rh [ L2405

b !lpd he 1sm mapazine Oyvo kidzilla pre-teen voung litle girls harey potter jenny - Maflasey Ru Cldldres
Kids Soft D00256 Pihe Hussyien Asian Lolita Mi H kS, ipE:

T—Hpthe lamr-mgensine Syo-kidriia pre-teer-yonme Hitthe-pirksdarr potter jfonmy = efrfiases-Ra-Chibdren

T Ry
B 13vo julin shoved pussy ex-girlfriend 7th grade takes pics of s2lf pede kdquality 15 magozine toen

Jailbaii 14

(SEE CONTINUTATION SHEET)

——————— e Il. FREFERRAL
1. RAE OF ACCAISER [Lax, Kl M) . GAAOL T, DRGAHITATION DF ALDUSER
= (=3
-"'.r."'_-l.ﬂlal..'ll: F ALCLEER- — 2 & DATE (Y PO
i [
b
AFFEIANIL: et me, (e undersgaed, auho noed by G 8o admimsier caibe moceeex ob this ol sracter, personsl |y a ppeeared ibe
Abwwie e pecuse thix kg ol 2B - ind signedd the fregoing chorgss s i Mol s

ander oath e hefihe is o person subpsel o the Unifern Cosde of Military Justics and that he'sfe sithor has poraoml knos bodgs of

o his invead b the maiten aci horth themon and thai ihe 23 ara g e thie b2 of hia'hear knieed ed ge and bl jef.

HHC, 4TH IBUTT (R P
o Moy of Cificor Dvrpasrummbicen of Do

Trizl Counsel N
CLTcis sy 1o Al Salh
foem OO N IO - o e @ cormrsienionead o Pfcer)

! = ey T o sl
et = Saradlord
DD FORM 458, MAY 2000 = RE WVIDHES ECHTION |5 sl ETE

C-1




CONTINUATHON SHEET, DD FORM 4350, PERTAINING TO

ltem 1O ([ Cong

2 hamytend=hesrop oo e pthe £ g ST |

1. homytead’s best ap ptn lsm pthe (110 1L PES

I bttt qreebeprepthieerboarsenbar-ba- s larnl—i s 200G e
2_ |ls=magmrine-lsm-ptho-pls-madism-1s-island <ism-01 8 78 jpg;
i, Is-magozine-Em-plhc-al s-nadisn-ls- island - sm-00 5027 o,
1
5

. | =tz me Ly s CHOO2 | s
lsarmytoad’s heat

- op N
i homytowd's best

o pEn

lam pithe (20) gpe:
lsm pthe (1 13),jpg:

17, ormytead's best op pin lam pthe (1390 5pe:

R. homytoad's best op pin lsm pthe (2490 jpg;

& bomyteasd's best op pin lsm pthe (107 LjpE;
2. homytood's hest op pin Ism pthe (1092 L jpEs
Z1. henmytoasl's best op pin lsm pihe (159 ) me;

2. homytead's hist op pin |sm pthe | 1 B4 jpg:

3. hvmytead's hest op pin lam pthe (1053 mE:

24, hevmiytoad's hest op pin lsm pthe (2490, pe;

25 Iumabisasl's hesl oppin- e 2 TP

2. hnmytead's hest op pin lsm pthe (321 ) jpg:

2T, omytead's best op pin lem pthe (3224 1 kjpes

2HAmrrryteaxl's hest oppen-dam pc SRR E: e

E Amrrrrteasd P Nl o ey e DRI

X hovmytoacd's hest op pin lsm pthe (25338 | Lipes

31. homytead's best op pin lsm pihe (276).)pg;

Frtes-tii-chmenp Lolzis-pretemm—soung-undemeed-bnirless pessr-pedo-pihe b-moediel -l -
SR e,

13, homytoadd's best op pitn lsm pthe (1% pe;

14 |'.|.||'|'|:.r| axl's Bes o pEn L |'|r"||'|:.:'-|-H.H 1} il'l"__

15 homyteacd's best op ptn lsm pthe (2 1%).jpge;

L5 homytoad's best op pin

lamn g {1200 pe;

17 LE Modek lsm pedo pthe psc 113 pg;

M. homytead's best op pin 1sm pthe {143 .jpg

I Preyisw—t=1t ST T Prie W Rasd TZFor tobbhre i ot mest toorgresm feriginad)
e T e

b [ Prhe)idast)h 1230 Hodbae {garl ) fidl mast o orgasm fonginal ) VICT.mps;

which conduct was prajudicial 1o good order and discipline or was of a patare to bring disoreds
upom the ammesd  forces.

(SEE CONTINUATION SHEET)
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CONTINUATION SHEET, DO FORM 458, PERTAINING T

SPECIFICATION 2: In the

Stewn L e

. ATV, |;i|._ al ar near Foet
rgin, an or phaat 11 Blay 2000, knowingly omd wrongfully possess o Dell laptop
corrpuber, sarial nouenber I | ochsch contained Jour (4) imsapes ol cinld poroography as
defined in Title 18, United States Code, Section §2235648)

1. (Pthe) Open f0-1 (9% o Girl Focked With | 1Yo Bay) (kleateskutic) (peda) (pt=c) (TG
(habyshivid) {chikilover) {niEypokd) (nahlot) (st peter.mpg;

8 amd 10 year ald brother and sster lhave pthe sex lelia ptch BiEypald husayfan umderaps
prchecn .mpg

{{ Fingpeassa] )] ¢ ‘afsernman shoeis gard 1ye & cams on her FUHLD -06- Aot e e

Little Mmoo Cierlompss axl

ANNI 10 Hussyfan) (Pihe} Vicky Tvo ond [ 0yve 69 Pedo Child Pormo Lolitn.mpg

Whach conducd Wit pregudecial to o orde and discipline or was of & nafure To nEing discredis

LI the armed forces.



Appendix D.

Excerpt: CAAF Daily Journal

THITED STATES COURT OF APPEALS FOR THE ABMEN FORCES
DAILY JOURHAL
Ho. 09-219%

Thorsday, July 23, 20039

PETITIONS FOR GRANT OF REVIEW DENIED

D9-0L7T/AR. U.3. w. Victor E. 3ANGA. OC& 20060574.

D9-0200/AR. U.3. v. John F. GRIMES. CCA ZO0DED3GL.

D9-045E /AR, U.3. wv. Michael J. ANDERIEN. CCA Z00T7100&.

PETITION FO RECONSIDER A TION DENIED

D9-0010/AR. U.3. v. James D. WIL3OH. OC2 20061187.

Appelles’s petition for recomnsideration of this Conrt's
deci=ion, 67 M.J. 4223 (C.AA.F. Z2005), de=nie=d.

Hio .

Hio .

PETITIONS FOR. GRANT OF REVIEW FILED

09-0TS3/AR. U.3. v. Christopher M. WALKER. OCC& 200B1L05.

INTERLOCUTORY ORDERS

D9-0010/AR. U.3. v. James D. WIL3OH. OC2 20061187.

Appellee's motion for oral arqument is denied.
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MANDATES ISSUED

Ho. D8-0BOS/MC. D.S. w. Maresses A. PRICE. OCKh Z006005ET.

HITED STATES COURT OF APPFEALS FOIL THE ANHED FORCES
DATLY JSOUEERL

He. 1Z-050
Hadrasday, Hovesbae 30, 2011
APPERLS—-SIMMERY DISPOSITIONS

He. 12-0012/AF. ©.85. #. Hatashs 5. JUSTICE. OCR 3T448. Review granted on
thie fallowing isdde:
WHETHER AM RRTICLE 134 CLROSE 1 OR 2 SFECIFICATION THAT FAILS TO
EXPREZSLY ALLECE EITHER POTENTIAL TERMINAL ELEMENT STATES RH OFFEHSE
IWOER THE SUPREME COURT'S HOLDINGS IM UHITED STRTES w. RESENDIS-POSCE
AND ROSSELL w. [MITEDL STATES, RMD THIS SODRT'S CPIMION IN DMITED STATES
w. POSLER, 70 M.J. 25 [C.A.A.F. 201L).

Tha decision of the Dpited States RAlr Porce Cobst of Criminal Apeeals La
vacated. Tha recard of trlal la perturned fo the Judge Advecsts Cenafal of
ke Rix Foree for remand ©o chat court fer consldacation of tha grantad fsaoe
1o 1lght of United Startes v. Pealer, TO W.J. 325 (C.AA.F. 2011}, [Sas alio
OEDERS CRANTING FETITION POR REVIEN this date.]

BAFKER, Chief Jodge [disssntlng):
I dissant for tha Deasons scated im my dissenting oplmionm in Foaler.
Oniced States v. Fealar, 70 M.J. 225, 240-47 [(C.A.A.F. ZO11j).

Ba. 12-0044/AF. W8 v, Varish K HAMRER. OCA 3T6EH. Haview granted an tha
following Sasum:
EHETHER THE SPECIFICATION POR FRATESHTIATION FALLS TO STATE AM OFFEHYE

BECADSE IT RLLEZES A VICLATION OF ARTICLE 134 BOT FRILS TO ALLECE AHY
OF ARTICLE 134"2 TERMINAL ELEMENTS.

Tha dacislor of the Onltad States Al Forge Coust of Criminal Appesls La
vacatad. Tha recard of trial s returned to the Jodge Advocats Gameral of
tha Aix Forca for remand to that court e consideration of the granted Lasuas
in light of Onited States wv. Pealar, TO M.J. 225 {C.A.A.F. 2011}, [Saa also
ORDERS CRANTING PETITION Fok REVIEN this date.]

BAKER, Chief Judge |dissenting):
I dissent for the reascons staTad ln Ay dissanting opinjon ln Poales.
Opited States v. Feslar, 70 M.J. 225, 240-47 [C.A.K.F. ZO14).

ORDERS CRANTING FETITION FOR BEVIEW

Mo, 123=-0080/AF. W.8 w. Josaph A HAYES K CCAR 375868. Review granted op tha
follodinmg Sasi:

D-2



WHETHER THE MILITRRY JUDCE ERRED IH DEHTIHG APPELLANT 'S MOTION TO
ODIZMIss POR FAILORE MO STATE AN OFFEHIE, WHERE THE SPECTFICETION
OMITTED HEFERENCE TO A REQUIRED ELEMENT OHDEH STATE LAN POR K FIKOING
OF QOILTY FOR ERORCHIL COHEITHPTIGN OF KLOOHOL WHILE UHDER ACE Zl.

Brisfs will ba iled undez Buls 25.

Ma. 12-0012/AF. U. 8. %. Hatashsa 5. JUSTICE. OCCA ST44E. [Ses alsc OROERS
CRAMTTHG PETITION FOR REVIEN this date.]

Ma. 12-0044/AF. 0.8, %. ¥Yarun K MAMAA. OO 37658, [Ses alac OEDERS
GRANTING PETITION FOR REVIEN this date.]

FETITIOHS FOBR SRENT oOF REVIEN DEMIED

Ho. 1l2-002Z2/RR. 0.5, v. Barcen B. SILBERTSON. OCA TOOCBOLZE.
Mo, 12-0024/mMC. 0.2, v. Stevan E. MRADMERI. OCA 20I000573.
Me. 12-0130/K&. 0O.83. w. Jasen L. 2MITH. O FOl1l0I8S.

INTERLOCOTORY ORDERS

Ho. 12-0543/mC. T.8. w. Richazd A. GARCIA-TOLSON. OCA Z000000610.
Appelless mation to extend time to flle an answer to the sopplewent to tha
patiticn for geant of review granted to Deceasses B, J011.

Ho. 123-0173/MA. W.8. w. Dawld A. STROOD. CCA 201100145. On copalderaticn
af the meticn fLled by Lisdtenant Danlel Hapler for leave to withdrasw as
appallate defefise coufEel, It appeard that the Jedge hdvecats Caneral has
asilgnaed ancthaf counsal te repbesant Appellant and the b attoeney has
azaused The Pepressntatlion of aald Aopellant. Accordipgly, It la cedered
that aaid motion ia hereby grarted.

Ho. 12-01BZ/RR. O.8_ v. Hatharisel O. BOZHEAN. OCA ZEI1009T7. Apeellant's
motion to edtend time To fila tha i%lﬂﬂﬁt Ca thel Pititil'.'lﬂ rar I;!I.I'!ll: o
Eeviad grmud te Deceslsaer 15, 2011.

UHITED STATES COURT OF APFEALS FOR THE MIHED FORCES
BAILY JOURMAL
Be. 1F-058
Tussday, Hovesbas 29, 2011

FETITIONS FO& CARNT OF REVIEN FILED

HMeo. 1E-DLAS/RR. O.2. v. Brarpden L. MATLOTH. OCR 20100647

UHITED STATES COURT OF APPEALS FOR THE MSED FORCES
BAILY JOUPMAL
B, 12-057
Momday, Hovesbas 38, 2011

FETITIOHS FOR GRENT oF REVIEN CEMIED



Court of Criminal Appeals, ir 18 ordersd that sald petitlss i1 granted on tha
folicwlng fssuve @

WHETHER SPECIFICATION I OF CHARSE IV FAILS TO STATE AH OFFEHSE RS IT
DOES BOT ALLECE, EXPREZSLY OR BY HECESSKREY IMPLICATION, THE "TERMIHAL
ELEMERT™ RS REQUIRED BY INITED STATES v, PBOELER, 70 H.J. 235 [C.A.AR.F.
=041} .

Tha decizlon of the Opited Scates Remy Court of Crleslnal Appeals 3 vacated.
Tha gecord of Crial fs setorped to the Jodge RAdvocate Cammral of tha Rrsy for
Eanard to that court for consideration of tha granted lssus in light of
Onited States v. Fodler, TO M.J. 225 (C_A.A.F. 2011}, [Saa alsc ORDERS
CRANTING PETITION FOR REVIEN this data. ]

BAKER, Chief Judge [dlsaenting]:

I dissent for che reascns stated in my dissepting opinion In Fosles.
Oriced States v. Fesler, 70 M.J. 235, 240-47 [(C.A.AR.F. ZO011).

Mo, 12-0124/Ma. @8, ¥. Kalwim J.C. BODES. OCh J0L000580. On conslderacion
af the pecitieon for grant of review of the desisicn of the Dalted States
Havy-—daripe Corps Court of Criminal Appeals, we note that the convenlng
autherlty apsroved the senterce, whilsh included a dishoncrable discharge, and
bbb ST Tad

In accordance wWith the Unlform Ceds of Military Jistice; tha Marual for
Courts-Martial, applicakls regulatisns, and this aotion, tha sentence 1s
orderad EXesiTad,

Undler Article 7L{c] (1}, UMY, a punitive discharge canrot be srdered srecited
until, After the cempletian of divect appellate Pevied, thers is & Final
judgmant as to the legality of the precssdings. Thus, to the extent that tha
convening sutherlty's action purperied to axecuts the dishororable discharge,
It was a pollity. To aveld any srror im this regacd, wWe again suggest that
the modal "Porme for Action™ in Hamual for Courcs-Martial, Dnited States sop.
15 at AlS-1 - RIG-€ (2008 ad.) bhe revised. Ses Thlted States v. Pollitte, 63
BM.J. 24, 236 n.11 [C.A.A.F. Z006). Rcoordingly, It i crdersd Chat said
peticien is granted, and the decisicon of tha Unlted States Havy-Marins Corps
Coure of Criminal Appeals is affiFmed. [Sed alss ORDERS CRAMTING PETITIORN
FOR BEVIEN this date.]

OROERS CRANTING PETITION FOR REVIER

Ha., 11-03E1/AR. U. 8. v. Hark C. CHARTIER. OCA 20100312. [Sea alss APPEALS-
SBEARY DISFOSITIONS this date.]

Ha. 12-0424/Ma. U.8. ¥, EKalwin J.C. FODBEC. CoOR 20000580 . [See also
RITERLE-SUMMREY DISPOSTITIONS this date. )

PFETITIONS FOR GRENT OF REVIEN ODEMIED

BMa. 12-0X02/RF. 0.8, v. Josaph W. EMMOHZ. OCA 37738,
Mo, 12-0121/AR. U.8. v. Donald . ARSEHAOLT. OCA ZOLOO938.

FETITICHS FGR CBANT OF HEVIEN FILED

Ho, l12-0163/RR. U.5. v. Thomas 5. REYNA. CCR - 20101051.
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Mo. 12-0170/RR. O.3. w. Laryy E. PRAFS, Jr, OCK 201101T6&-
Ho. 13-0171/AR. 0.8, w. Clayten J. NCAM. OCA 3J0SI545.
Mo, 12-017Z/HE. 0.3, v. Jeremy L. BROSCHER. OCK 201000684 .
Ho. 12-0173/HA. O.5. w. Dawid A. STROOD. CCA Z01100M45.

UHITED STATES COURT OF APPEMLS FON THE ANHED FORCES
DERILY JOUFHAL
B, 12-054
Maselely, Movesbas 21, 2011

FETITIONS FOR GHAHT OF HEVIEN FILED

Ha. 12-01&%/MC. 0.8, w. Stephen L. SCRARINGELLO. CCA IPO1100152.
Mo. 12-01e6/RR. U.2. v. Jashus E. STOVALL. CCA JOLOQB7E.

He. 12-0867/RR. 0.3 v. Dantenio L. LYERCH. CCA 20110086.

Me. lz-0Dies/RR. O.2. v. Celatiam &. MARRTINEZ. OCR -20100897.

HITED STATES COUNT OF ADFEMLS PFOR THE ARHED FORCES
CATLY JOUREAL
Me. 1Z-053
Feiday, Hovesbas 18, Z041

OROERS CRRNTING FETITION FOR BEVIEW

Mo, 12-0008/KR. ©.85_ +. AMlaa M. ALI. OCK 200805509. HReview granted om tha
following Lasles:

1. HHEETHER THE HILITARY JUDCE ERRED TH RULIMG THAT THE COURT HAD
JUERISDICTION TG TRY AFPELLRNT RMD THEREEY WIOLATED THE DUE FROCESS

CLANSE OF THE FIFTH AMD SIXTH AMENTRMERTI HY REFISING TO DISMISS THE
CHARGES BND SPECTFICATIONG.

II. WHETHER THE COORT-MARTIAL HAD JURISDICTION SVER AFPELLANT PORSUANT
TO RETICLE 2lal {10)], UMIFOHHM CODE OF MILITARY MISTICE.

ITI. WHETHER EKH ARTICLE 134 CLAUSE 1 OR I EPECIFICATION THAT FRIL= TO
E{MEESSLY RLLECE EITHEER POTENTIAL TEFRMIHRL ELEMENT STATEZ AN OFFEMESE
HDER THE SOPREME COOURT 'S HOLOIMGS TH UEITED STATES w. RESEWDII-FOKRCE
AHD BOSSELL w. MITED STATES, AND THIS OCOORT'S OFIMICH TH CHITED
STATES w. PFOSLER, 70 M.J. 225 (C.A_AR-F. 2011].

Briafa will be Tiled onder Bole 210 of Tiaoes T and IT anly.
FETITIONS FOR GBRENT OF HEVIEN FILED

Mo. l12-0158/RR. 0O.3. v. Chrlstoplses L. PREXER. O ZO110Z0T.
Mo, 12-0159/MC. 0.3, v. Jaimie E. WALTOH. OCR ZO10000508.
Mo, 12-01c0/MC. U.8. v. Harvip B. FLETCHEER. CCR 20100042L1.
Hao. 12-01€l/hR. U.8. v. Anthamry 8. RIMEORG. OOR 201006T2.
Hao. 12-0i62/RR. 0.3, v. Justin J. GORDOH. OO Z0110QE4.

No. li-Dles/hRR. 0.8 v. Gary L. LAMBERT. COCR J01003T78.

Ha. 12-01s4/RR. U.2. v. Jascsn 9. CHRMBERLATHM. ©OCR J0L0077S.



MISCELLANESOS DOCEET ~ SURMARY DISPOSITIONS

Migc. Ha. 12-S5008/RR. Tarcamce &. ROPMEH, Appellant v. Oniced States,
Rppellen. OCF Z0110%521. MHotCice 13 heceby given thal a peEo e wric-appeal
peaCiclen for raview of the deciaion of the United States Rrsy Court of
Criminal Appaals on appllcation fop axtraordinssy peliaf was filad by mall
under Buls 27 (b} op Octolber 2%, 2011, and placed on the dacket Hovenbsy 18,
2018, oOm conaideraticn tharec, it is ordaked chat sald wrlt-appsal L&
hereby deniaed._

HITED STRATES COURT OF APFEALS FOR THE ARNED FORCES
CAILY JOLHAL
He. 12-052

Thursday, Hovesber 17, 2011
PETITIONS Fom GRENT oF REVIEN FILED

He. 11-0243/RAR. O.3. w. Jahn A, MOCARY. OCK ZOOS060L.®
Mao. 12-0151/AF. O.3. v. Andzew SILVWA. OCA ITE4E.

Hao. 13-0153/RF. U.9. vw. Banjamin C. WCEINHEY. OCR 3ITEOI.
Ha. 12-0153/AF.  U.3. v, Hatthawd A. PMINGEL. CCA 377B3.

Mo, 13-01S4/RF. U.3. v, Jeffeey 2. MENLEY. CCA 31054,
Moo 1I-OI55/RF. O.8. v. Jamagh F. BRICHARDSOHN. OCR 231743,
Ho. 12-0%56/RR. 0.8. v. Antonle HILLTRED. OCK 30091034,
Ho. 12-0157/RF.  0.9. w. Jonathan 0. HORRISOH. OCR S31880.

¥ Sgcond patiticn £Liled In thias casa.

HITED STATES COURT OF APFERLS POl THE ARMED FORCES
ORILY JOUTHAL
Me. 12-051

Hedrasday, Hovesbar 16, 2011

PETITIONS FOR SRENT OF REVIEN DENIED
Ho. 12-0047/RR.  U.8. w. Allan J. HRRQURRDT. ©OCR 201004059,

FETITIONY FoR GRRNT OF REVIEM FILED
He, 12-0150/R%. 0.8, v, Joshus C. HOMRSD. OCK ZO1IODLSE.

THNTERLOCUTORY ORDERS
Ho. l12-0009/MC. U.8. v. Bramdon M. MACHAN. OCCA J010004148. Ho. 12-000& HA.
U8 w. Johp OIHMIRCE, Je. OCh ZOACOOEZZ. On consideratison of the metLlond
filed by Lisotenant Wichasel Haprael for leawa Co withdrad as appallate delensa
counial, It appears that the Jodos Rdwocate General las asslared other
colmndel To yepresdant Appallants and the ey attorpeys hatve assamed thea
Eeprasentation of sald Abpallants. Rocordingly, 1t 1s ordered that sald
mollond aré hepaby grantad.

Ho. 12-6001/RF. 0.8, w. Seott M. OERSE, Jr. OCR Z2011-04. HAppsllant's
Eotlons Te Taply Co arswar ard Lo reply Do appoaltlon To moticon To stay out
af tlme are hepely derled as peat.
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HITED STATES OORT OF APPEALS FOR THE ARMED FORCES
DATLY SOdPeiAL
Hoe. 12-05%0
Tuasday, Hovesbas 15, 2011

EFTERLES-SIMERY LISPOSITIONS

Mo, 11-0875 kR, UW.5. ¥, Camsardra M, NILEY, CCA 20100084. Paview geanted
ab The following lasues:

I. WHETHER IH LICHT OF THIS COURT'S RECENT OECISTON IH OHITED STATES w.
FOSLER, THE SPECIFICATION OF THE CHRRGCE FAILED T0 STATE AM OFFENSE
MOER ARTICLE 5134,

IT. WHETHER AFTFELLRHT BECEIVED INEFFECTIVE ASSISTRHCE OF COUMSEL WHEN

HER THRIAL DEFEHSE COUNSEL FAILED TO INPGEM HER THAT SHE WOULD ERYVE TO
FEEGISTER RS A SEX OFFEHDER AFTER FLEALING GUILTY.

ITI. WHETHER AFFELLANT"S GQUILTY PLER EAS BOT EMOWING RHD WOLAIMTARY
BECAUSE APPELLENT DID HOT EROR THAT AFTER PLEADIRG GOILTY SHE WOUOLD
HAYE TG RECISTER AH R SR OFFEMDER, AND THE MILITRRY JUDCE AEUZED HER

ODISCHETION WHEM SHE RCCEPTED AFFELLANT'S UNHENONING AND INTOLUWTRERY PLER
NITHSCT RSETHG THE TRYRL DEFEHSE COUHEEL IF SHE HAD THPORHED RAPPELLAST
OF THE APPLICRELE SEX OSFFEMDER EEQISTER EEQUIREHENTS.

The decislon of che Opited States Remy Court of Crimlnal Appsals 53 sat
aslde. The eecoyd of Trial la Pefurfeed Co Che Judge Advocats Cenaryal of che
hesry far semand £o Chat court fer forcher appelilace inmuley and copslderation
afl the grantad Sssves. The Coort of Crisfipal Appealis will chealn affidavits
from Che trial defenss colmael That Pesposd To Agpallant®s alleagatlan of
ineffactive assfstance of counsel. Under Article E6(2], Unlform Code of
Milicary Justiea (CWI), 10 D.8.2. § Be6fe] (2006], the Caurt af Criminal
Appeals dlall review tha Ineflfective asslstance of coundel lasos in light of
tha affidavics ard any oblar Eelevant satters. Sées Unlced SCates w. Gimn, 47
H.J. 238 (C_A.A.F. 185T7]. 1If tha coart determies Clat a fasc-Finding

haaring L3 reacassary, That court ahall order & h&arlrg purscant to Unlted
States v. Dubay, 17 C.H K. 147, 37 S_H.E. 411 (197} . Onee Cha mecessary

Informaticn is obtained, the court will ocosplaets Lts Articls €6{o), DCHT,

Eeviaw. Thereafrer, Article &7, O004), 10 D.5.C. § 867 [P00E), shall apply.
[Zae also OREERS CRENTING PETITION FOR REVIEN this date.]

BREER, Chisf Judge [dissenting):

With fespect o Issce I, I adiere o my dissent 1n Posler, Wiwmra I
specifically addressed Cha lasuse of Kidnapnding. Onlted States w. Fosler,
HW_J. 225,  244-45 {(C_R.A.F. 30l11}.

Ho. 12-00B2/AF. U. 5. v. Steven D. HAGTS, Je. OCA E518FE. Haview granted
an The following issue:

EHETHER RH RRTICLE 1534 CLAOSE 1 OR 2 SFECTIFICKRTION THAT FRILS T
EXPRESSLY ALLECE EITHER FOTENTIAL TERMIMAL ELEMENT STATES RH OFFERSE
MOER THE SUPFREME COORT'S BOLOTHGS TH OHITED STRTES w. RESESDTE-PORCE
0 ELSSFLL w. UMITED STATES, KD THIS SODRT'S OPINION IN INITED STATES
7. FOSLER, 70 H.J. 235 pC.R.A.F. Z011).

D-7
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Thit daclslop of the Dpited Zcates Alr Force Court of Criminal Appeals £s
vacatad. Tha eecard of trial la peturned Co the Judge Révocats Gamaral of
thit Riy Forca for remand ta cthat court fof consldaratisn af the granted LSisoa
im llght of United States v. Pealer, TO M.J. 2325 (C.AACF. 2011). [Sea alsc
ORDERS CRAMTING PETITION POk REVIEN this date.]

BREER, Chiafl Jodge [diassnting):

I dissant for The Eesscns: stated [k sy dissenting opimion ln Dalted
States v. Posles, 70 H.J. 2315, 240-47 (C.A.A.F. 201L1}.

OROERS CREETING PETITION FOR BEVIEW

Ha. 11-02E8/mC. U.8. ¥. Travis J. WESTBOVEM. OCA 200000132, Review granted
afn Thea follesding iasoe:

WHETHER; IH LICHT &F ONTTED STATES w. HOWPRRIN, 70 M.J. 15 [E A AK.F.
2011h, MWNOD UHITED 9TATES w. BMORTOM, €3 M.J. 12 [C.AA.F. ZOI10),
AFPELLANT®S GIILTY FLEA TO RN OFFERSE HOT SECESSARTLY IWCLODED TH THE
CHRRCED OFEFHSE ChM BE AFFTRMED THMOER OHITED STRTES vw. HILEIHG, Z% H.J.
421 {C.H.E. 1990 .

Briefs wlll be filad urder Fola 25.

Ha. 11-0675/AR. WL.8. ¥v. Cassandra M. RILEY. CCh Z0100084. [Saa alsc
APPERLE-S1RMAEY DISPFOSITICHS this date. ]

Ba. 12-00B2/AF. W.85_ w, Stevan D. HAERTE, Jr. OCh 531833, [Sea alac
RFPERLE-STMARY DISFOSITIONS thias date. |

FETITIONS FOR GRANT COF REVIEN DENMIED

Bo. 11-06874 /RF.
Ho. 12-00S9/peC.
Ho. l12-008Z/KF.
Ho. 12-00534/KF.
Ho. 12-0055 /K&
Ho. 12-00546505.

w. Benft Do BOTE. OSR 3T545.

v. Hatchad E. DAVIS. OCR 201100057.
V. AaFon R. LOFEX. OCR 377I4.

v. Hichagl A. TOWHE. OCh 331&57.

V. Jesda R. HORTCGH. OCCR Z011005&.
v. Johp OMEMIRGS. Jr. CChR I0I0QDEZES.
Ha. 12-005T/RF. v. Daron D. BOLLOEAY. CCh Z7TE0.
Ho. 12-003SSRF. v. Dostim H. CLARK,. CCR 37871.

Ho. 12-Di08/RF. O.9. v. Jeaxica A. WIHKLER. COOR 3Te02.
Mo, 123=-0110/RF. U.8. v. Anthapy . POLOEREOTO,. Je. OCR: 31832
Ho. l12-01LL/AF. O.8. v. Jeahas A. DEGERTHS.. CCA E31B3S.
Ho. l2-0L1Z/AF. O.8. v. Hickalas J. S0BCEYE. OCA £31785.
Bo. 12-0115/AK. W.9. w. Hatthew 5. HIWTER. CCA 20100254.

=N -E-N-F-N-N-|
.

B Le Do Lo oo L
'

&
i
-

FETITICHE FOk GRAHT OF REVIENE FILED

Ho. 12-0148/AR. O.8. v. Chelatoples L. STADEL. OCR Z0030824.

HITED STATES COURT OF APPEALS FOR THE ARHED FORCES
EAILY JoOUPHAL
Mo, 12-049
Henday, Novesar 14, 2041

D-8



12- 6004/ AF.

0.5

following isste:

OROERS GRANTIMG FETITION FOR REVIER

¥. Sootk M. DERSE, Jr. OCK 2018-04. Review granted on

WHETHER THE AlR FORCE OOURT OF CRIMINAL AFFERLE EREED BY FIMDING
AFPELLANT HAD AERHIONED HIS UBRTHERRD TEHIS HAD HO REARSOHABLE EXFECTATION
OF FRIVECY WHERE APPELLANT CORSENTED TO THE SEIZDRE OF HISURINE AND
THEH REVOEED COHSENT FRICR TO THE SEARCH OF RFPELLANT 'S URINE.

FETITIOHS FOR GRANT OF REVIEW OENTIED

Mo, 1l-D6ds/RR. O 9. v. Sactar B, LGPER. CCR I009073&.

Mo, 12-003T/h&. U.8. v. Rager D, JACOESOH. CCA 20100557,
Mo, 12-0038/h&. U 8. v. Ganislle H. DRECE. CCA 20100543,
Moo 12-0042/MC. U.85. v. Hichasl T. JEMETHS. OCR 20100D663.
Mo, 12-0059/RR. U.8. v. Rarch J.E5. MORRIS. CCA J00S0E7Z.
Moo 12-0085/MC. U 8. v. Hichasl D. FRANMSO0H. OCR 20L100ZE5&.
Mo, 12-0086/RF. U.5. v, Bddisen T. MOFRBLAMO. OCR S31BES.
Ho. 12-008T/RF. UO.8. v. Tylae W. HERSLE. CCR 37701.

Mo, 12-00BS/RE. U.5. v. Jaasia COMEE, Jx. OC4 201005Z24.
Mo, 12-0089/RF. O.3. wv. Chad K. 3CHRGEGER. CCA I7475.

Mo, 12-00%20/RF. O.8. v. Cheiacian A. HOLMLOMD. OCk 3I7786.
Mo, 12-00%2/RF. O.3. v. Belan J. BOWES. OOk S31E49.

FETITIONS FOR CERNT OF REVIEN FILED
Mo, 12-0145/KF. 0O.8. v. Rebessca A. BUORCESS. OCR 8314504,
Mo, 12-0346/HE. U.8. v. Eaich C. GAHRETT. OO 201100140,
Moo 12-0347/8C. U 80 wo MRilllp J. ARCDACR. ©OCR 20L11C000E8.
Ho. 12-0148/RE. U.85. v, Jampses O. HORRIZS,. CCR J00ELLGS.
IHTERLGCOTORY OxDERS

Heo. 11-0675/ k. 0.8 v, Cassar<drs M. RILEY. ©OCR 201000348. Appalilant"s
moticn to attash affidavit Lx danied.

Ho. 12-600CA/RF. O.8. w. Scobt M. DERIE, Jr. OCR 2011-04. HApesllant’s
mation for & stay of proceadings is granted.

D-9



UHITED STRTES COURT OF ARFEALS FON THE ANHED FORCES
OATLY JOUPHAL
He. 12-0448
Tharsday, Hovesbas 10, 3011

FETITICHE FOR CRRNT OF REVIEN FILED

Ho. 13-0144,/RR. T.5. v. Brian F. JONES. OCh Z0110105.

EHITED STATES COURT OF APFEATS PO THE AHED FORCES
CAILY JSOUHAL
Hoe. 1Z2-047

Wedrasday, Hovanbar 9, 2011

INTERLGCTFIORY SRDERYD

Ho.o 11-5006/MC. .8, w. Japamy J. HASH. o0k 201000220. &6 corsldeeation
af Tha moticn of the Thited Jtates o atcach paga 857 of the recard of trial,
and fallowing sxaminaticon of the arlglnal seacord of trlial which containd page
85, 1t Iz cpdared that said motion is bhereby danied.

UNITED STATES COURT OF APPEALS FOlL THE ANMED FORCES
DAILY JOUTMAL
Mo, 12-046
Tumsday, Hovember 8, 2011

RPFERLE - SUMHREY OISPOSITIONS

Mo, 12-0046/RR., U. 8. ¥. Dapial &, SMELSER, CCA 20110114, Reaview granted an
Chwi fl:'llll'.lk‘.'l.ﬁg isaos:

WHETHER THE SPECIFICATION OF CHARCE II FRILS ©0 ETATE RH OFFEMSE RS IT
LOES ROT ALLESE EXPRESITY O EY HMECESSARY TMILICATICH, THE ™TERMTHRL
ELEMERT™ AS REQUIRED BY IMITED STATES vw. FOSLER, 70 W.J. I8 [C.R.AR.F.
2011} .

Tha dacislon af tha Orited States Aemy Court of Crlelnal Rppeals 1s vacabid.
Thie racord of trial fs returped o che Jodge Rdvoacate Saperal of tha Rrsy faok
Ewmard To that coust for conslideration of che granted lasos ip Light af
Onited States w. Pealar, TO0 M.J. 225 [(C.A.ALF. 2011). [S4s alse ORDERS
CEANTING PETITION FOR REVIEN this date.]

BREER, Chief Judge |dissentimg):

I adhira to oy dissent in Fodlar, where 1 spacifically sddresssed the
Lawwe of kideappierg. Unlted States v, Foslee, 70 H.J. 225, J44-45
{C_A.ALF. FOL1).

Mo, 12-00ET/RR. U.5. . Row E. FWEPEOW IIZ. OCA 20000%11. Review granted on
che f{llll.'lﬂ.i.ﬁg VT
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FHETHER CHARSE III FRILED TG STATE kM OFFEMZE WHERE THE GOVERMMENT OID
HOT ARLLECE RPPFELLANT'S COOMOUCT KhS TO THE FREMUOICE OF Q000D OROER AHD
DISCIPLINE Oh OF A MATORE TC BRING OISCREDIT OPOK THE RAMED PORCES.

The decislon of thae Dnited States Rrmy Court of Crimlaal Appsals 3 wacated.
Tha racard of tilal [a seturfed ts the Judgs Rdwecste Carsral of the Arsy for
Eaiparsd Co Chat ccurt for considaratlan of the granted lasoe Ip Light of
United Stated v Pedaler, TO W.J. 225 (C_ALA.F. 2011). [Z4a alsc OBDERS
CREHMTIRG PETITION FOR REVIEN this date.]

BREER, Chiaf Judge [dissentlng):

I dissent fof rhe Eesasond Stated Ip sy dissentling eplinlen in Foslse.
Dniced Statas v. Foslar, 70 W.J. 225, Z40-4T7 (C.A.A.F. Z011}.

OROERSE GRANTING PETITION FOR REVIER

Ho. 11-0950/Ha. .8 . HWillia A ERADIEF. CCh 200501080. Raview goacted
on Che EOllowing isaves:

I. IN BRAGLEY I, THIS COORT ROLED THART ITa RAPFLICATICN OF EAIVER TO
RPFELLENT'S DISGIALIFICRTION-OF-TRIAL-COMMSEL STATH DID HOT REHDER HIS
FLEARS THFROVILDENT WHERE THERE WhZ: [1)] HO IMEFFECTIVE RSSTISTANCE OF
COOHYEL (IRC) CLATMp RMND (2] O8LY A POSSTEILITY THAT HE BELTEVED THE
DISOUALTFICATION CLATH WAS FRESERVED FOR AFPEAL. O BEHRMD, RPFPELLANT
CLAINED LR R0 PRESEMTED EVIDENCE THAT HE OID BELTEVE HIS
ODISGUTALIFICATION ISSDE WAS FRESERVED. [OID EBCCR ERR I HOLDIMG THRT IT
HAZ BOTHND BY THIS CODRT'S RULING THAT AFPELLRNT'S FLEAS WERE PROVIDENTT

IT. APPELLINT'S CIVWILIRY OOUNWESEL ERROHESUSLY ADVISED HIM THART HIS DERTED
HOTICH T0 DISGOALIFY THIAL OOWSEL FRdd FURTHER PRETICIFATICON IH THE CRSE
HAS PEESERVED POR AFPEAL DESPITE ORCOMDITIOHNAL PLERS. DID SMCCR ERR TH
FIMODING THAT CIVILIAN COMMEEL'S ERRGHECDS ROVICE WAS RERSONRELE, AND
THEREFGHE HOT OEFTCTENTR

IIT. ON PEMAND, DID HEOCHK VICLATE THE LAM OF THE CASE DOCTEINE BY FINOING
THAT EVEH IF THE TRIAL JUDGE ERERED BY HOT DISQUALTFYING TRIAL COONSEL -
WHICH THE ERAOLEY 1 OOURT FOOMD HE HED - APFPELLANT WAS HOT PREJUDICED -
WHICH THE ERAROLEY 1 OOURT POOMD HE WRI?

Briafs W@ill be Filed oeder Bala 35.

Ha. 12-0045/AR. W 8. . Danial A, SHMETSFR, OCR 20110114, [Zee slss APPERLD
- SIARY OISPCAITIONS this deta.]

Ma. 12-0057/AR. W5 ¥. Fow E. BUEHEW IIT. oCA 20A00F11. [Zae alss APPERLS
- SMSAAY DISPOSITIONS this date.]

FETITIOHS FOR SRANT OF REVIEN DENIED
Ha. 12-0075/RF. O.8. v. Danisl H. HOOPES. OCK 331835,
Ha. 12-007&6/RF. WO.8. v. Eensst H. MOORE, II. OCRA 37870.
Ho. 12-007T/RR. O.8. v. David R. HRGINS. CCR 2014003T73.
Mo. 12-007&/RF. O.3. v. Eilllam R. CHOFE. OCK 33178,
Ho. 12-0079/7RF. 0O.8. v. Carles A. LEE. CCR 5318740.
o8

Mo, 12-D0BO0JAF. - W. Beadley R. OGOPER. CCR S31896.
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Ho. 12-00BL/AF. O.8. v. Joal D. MCHEARHEY .
Ho. 12-0084/RF. O.8. v. ambar N. ODEJESUE.

INTERLOCITORY
Ho. O8-0079/RR. WU.8. v. Jamés T. HIORFHY.

te excedd Tha pags and word limita far The
grant of review la denied. Appallant WE11

CCR 3ITTIEL
OCR 831545,

ORDERS

CCR LDETZETI. Appsllant's motlan
applasent o the petitian Cor
fila a aupplemmnt Lo tha patltion

for geant of review that camplies with Ruls Z1(k) on ar bafore Movesb=r 15,
2011. HAppallant's pro &€ mobticn for mallel L8 alss denied.

UHITED STATES COURT OF APPEALS FOn THE ARHED PORCES
DAILY JOUDHRL
He. 1z-045
Henday , Hoveslas T, 1011

FETITIONS FOR GRENT OF REVIEN OEMTED

Hao. 12-00SE/RR. O.8. v. Zachazy 5. CHRAVED.
Ba. 12-0074/hk. O.83. v. Eyls E. CHATTEH.

CCR Z0L0OS0E.
CCR 20110001 .

FETITIONS POR CRAHNT OF REVIEN FILED

Ho. l2-0143/MC. O.85. v. Richard A. GRRCIA-

ToLSoM. OCA ZOICDODSL0.

UHITED STATES COURT OF ARFERLE FOR THE ANHED FORCES
ORILY SOOPHAL
Ho. 1ZF-044

Felday, Hovembaz

o4, 2041

FETITICONS FOR GEAXNT OF REVIEN FILED

W 12-014Z/HWE. U.8. v. Caborm H. MIRERHOAN.

CCR 201100024,

HITED STRATES COUMT OF APPFEALS FOR THE ARMED FORCES
DAILY SoOIHAL
Ma. 1Z-043
Thuesday, Novembar 3, 2011

HEARTHCE

Ha. 11-03%6,/C. .59, v. Jsakos 0. FRY.  CCK 201000179,

FETITICONS FOR GRANT CF

Bao. 11-0645/HA.
Ho. 11-067T7/RE.

REVIEN OEMIED

« v. Lloydt oo FISHER. ©CCR JLO00ZE7Y.
- v, Dawid T. BISHOF. CCR 20050745.

.3
0.5

Ho, 12-0045/Mk. U.8. v, Eric K. SKIMMER. CCR 201000555.
.8

Ha. 12-0072/RF. - v. Baich D. DYE, Jr.

OCA 83158T.
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UHITED STATES COURT OF APPEALS FOR THE ARHED FOoRCES
OARILY JOUFHAL
B, 12-042

Wednesday, Hovesbar 2, 2011
HEARTHGE
Ho. 11-5003/HA. .8, v. Themas J,. Hayes. OCA 01000366
PETITIONS FOR GRANT ©F REVIEN DEMIED

Heo. la-00e3/h&. 0.8, v. Ricky J. BOLLOEAY, Je. OCK Z0O110055.
Ho. 12-0065/hK. U.9. w. Bduard ®. JOERSOM. CChA 20100184
Ho. 1Z2-0067/RK. U.5. v, Edwapd HUNMEE. OO 20I00995.

FETITICHE FOR CGRRNT OF REVIEN FILED

Mo, 12-0138/hE. O.8. w,. Erlk W. HERSRAEEM. CCA J00S0E3E.
Hao. 12-013%/RF. .85, v. Eyam D. HRIGH. CCh 8315040.

Ho. 12-0140/RF. .8, v. Jaremlah C. SLATE. CCRA 23106,
Ho. l12-0141/RF. . 89. w. E11llem L. HIGDOM IX.  OCh S318659.

UHITED STATES COURT OF APFEALS FOR THE ARHED FOoRCES
OCARILY JOLHAL

Me. 1Z2-041
Tumsday, Hoveslbas 1, 2001

FETITIOHNE FPOR GHENT OF HREVIEN FILED

Ho. 12-013&6/hE. O.8. w. Callin M. JRMESOR. OCR 20090906 .
Ha. 12-0137T/hR. .5, v. Beyan Do SANTIES. OCA I010004€.

INTERLCCIITORY CROERS

Mo, 12-0015/RK. U.9. w». Harwie C. SIMPSOH. CCA J00S1C39. FAeeelled's motion
te exbend Time to file &an anavwer Eo Cha Iupsleament Lo Che petltlan fof GEEAT
af raviaw granted o Hovember 10, Z011.

Hu. 12-0134/RR. 0.8, w». Jonathan L. TROSS, CCA 20080203, Rpgallant's
matisn Lo extend tise To file the supplesspt Lo Cha pecition for grant of
revied grantad to Hovesbar 21, 20131,

Homa Fage | Opimiorss Digest | Daily Jodesmal |0 Scheduled Heaplpgs |
Saarch Sita
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Appendix E. Excerpt: Military Judge’s Benchbook

Department of the Armmy
Pamphlet 27-5

Lesgal Esrslosc

Military
Judges’
Benchbook

Hasdquarisr
Deqpasrteresrd of the Army
‘Wachington, DC

A1 Sepbsmbar 2014
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CHAPTER. 7

7-1% DIVERS OF SPECTFIED OCCASIONS

NOTE 1: Dhivers cccasions. When a specification alleges that the offense occurred on
“divers occasions,™ the court members shouwld be insorucred substantgally as follows:

“Divers GCoasions™ Means two o More oocasions.

NOTE 2: When a specificadgon alleges that the offense occurred on “divers cccasions ™ or
an a specified number of occasions and the members retum a verdict substtuging “one” for
“divers " or reducing the number of occasions, AW United Srares v. Walters, 58 MJ 3591
(CAAF 2003). the cowt members should be instrucred as follows:

“our verdict appears to be in the proper form, with the exception of (The)
Specification{s) () of (The) (Additional) Chargse{s) (1. Becauss
you have substituted (one) ( ) for the language (“divers
occaszions, °) {°__ occasions, 7, your findings must cleary reflect the
specific instanca{s) of conduct upon which your findings are based. That
may be reflected on the Findings Worksheet by filling in (@) relevant
date(s], or other facts deary indicating which conduct served as the
basis for your findings. Two thirds of the members, that iz _ members,
miuest agree on the specific instance{s) of conduct upon which your
findings are based. If two-thirds or _ members do not agree on (at
least one) (a) (the) specific instance(s) of conduct, then your finding as to
(The) Specification(s) () of {The) (Additional) Charge(s) {___ ) [and
(The) (Additional) Charge{s) (] must be changed to a finding of “MNot
Guilty "
NOTE 3: The milzary judge should erdinarily provide a supplemental Findings Worksheer
to assist the court members in identfying the date(s) or specific instance(s) of conduct

upon which the finding of guilty is based. Counsel for both sides should be consulted
before the supplemental Findings Works heer is prowvided to the cowt members.

NOTE 4: When the government has pled a course of conduct specificanon or a

s pecification alleging conduct on “divers occasions, ™ the military judge showld carefully
consider the strength of the evidence adduced. i a varnance instructon is warranted or
findings by excepiions and substiutions are lively, careful @ilonng of the orginal Fredings
Worksheer may obviare the necessiny 1o give the instoruction in NOTE 2 above.

58 Pakd 270 » 10 Sapharmbes 22004 .
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APPENDIX B

Appendix A

References

Section |
Requirad Publications

Afammal for Conrts-Martial, United States.

Section Nl
Related Publications

This section contains mo enfries.

Section Wl
Prescribed Forms

This section contains mo enfries.

Section IV
Referenced Forms

Eimcept whera ofvorwess 1od komied beioews, B infraeng S e svedasbe m Sollows LA Forre ar svmababds o e AL T o e eyt wewesy oapsd ey reali

DA Form 2028
Feconmeded Changes io Publications Hlank Forms

Appendix B
Findings Worksheets

1. Sample Findings Worksbeets for each of the various sitoations which may ams= are located at B-1 through
BE-4. Ap alternative Findings Workshest is located at B-5.

2. The Findings Workshest must be carefally reviewed by the military qedze afier the conclusion of the
evidencs in the case. It most be tndored for each case to ensure that the workshest allows the court members
to 1each findings on all theories of the case which hawe been raised by the evidence The workshest should
T2 made a5 simple az possibls.

3. In cases in which the evidence requires that the cowrt members reach findings by excepions and’or
subsrifutions, the military judee should attempt to hawe both sides agres on amendments to the specificaton
in question.  This will substantially reduce the problems iovolved with exceptons and substmrions. Use of
the insmucion on variance will also ensare that the panel members focus oo the guilt or moecence factors,
ratcher than the specific day or amount or nomenclybre,

4. Counsel for both sides should consent to the Findings Workshest oo the record before if 5 goven to the
conrt members. This is especially important in cases imyobving lesser mchyded offenses.

§. The military judgze should keep a copy of the worksheer in arder to review it with the President prios to
the oot closing

1408 8. Paddl 370 » 110 Sapiarmioes 2074
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APPENLCIN B
6. When the court members return from deliberations, the milidary jodge must review the Findings

Worksheet to insure that the findings are lawfol and in proper form. The military judege most have the
President correct any mistake or amissions poar to announcement of the fndings.

L PAM 270 = 10 Saphemte 2014 110
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APPENDIN B

Appendix B-1
Findings Worksheet—No Lesser Included Offenses

Tabds B-1
Zample Findings: Waorkchest—Ho Leceer inoludgsd COifancss

Lirnteed St

'
ST arses [ Jorsss RO RS WA SHEET
1F5-SEATED

Aola 1Shd PR

Ecid dureaeion Diviabon

e e

NOTE: After the conrt members have reached their findinss. the President shall simike ont all
inapplicable lansnape.  Afier the AMilitary Jodze has reviewed the worlsheet. the Presdent wall
anmounce the Andings by reading the remaining lingnage. The President will not read the lansnazse in
biald primi.

Specialist Tames I Jones, dus court-martal fnds oo
L. Full Acguitial or Full Conviciion
Of [The) (all) Charge{s) and (fi=) (their) Specification(s):
(ot Guilty) (Guiiy)
O Mized Findings
Of Charpe I and its Specifications: (Wet Guilty) (Guilty)
ar
Of Specification | of Charge ID (Mot Gualty) (Graliy)

Of Specification 2 of Charge I: (Mot Guilty) (Guoiloy)
Of Chaspe I Grodliy

Of Charge I and its Specifications: (Mot Geuilty) (Guilty)
or
Of Specification | of Charge I (Mot Guilny) (Guiley)
Of Specification 2 of Charge IT:  (MWof Guilty) (Groiley)
Of Charge IT: Guoiloy

i(Siznarurs of Precident)

120 Dt PAM 270 = 10 Saplamibe’ 2014

E-5




APPENDIE B

Appendix B-2
Findings Worksheet—Lesser Included Offenses

Tabis B-2
Jamipls Findings Waorkchsst—L scoar Inoludsd CTancsE

Lirwtond Sty

W
BPTC: aman [ ot IO WWORKSHEET
1Z5-5-HTED

Ailn S0 FIR

Bl birtoeiten: Diviikon

-

\GTE After the conrt members have reached their findines. the President shall strike oot all

Afier the Ailitary J has reviewed the worlzheet. the President will
anmonnce the ﬁndilp;s by reading the remaining lanpnase. The President will not read the lansnase in

bald primt |
Specialist James D Jooes, this court-martial finds yen-

L Full Acguitial or Full Cenviction

Of (The) (all) Charge(s) and (zts) (thetr) Specification(s):
(Mot Guilty) (Gulty)

O Aized Findings

Of Charpe [ and its Specifications: (Mot Guilty) (Guilty)

ar
Of Specification 1 of Charge I: (ot Guilty) ((Groiloy)
Mot Guilty of Burglary b Guilny of Howsebreaking As to Specificadon 1 of Charge
I Mot Guilty of a Vielation of Arficle 128, bai Guilty of a Vielation of Anticle 130.)
Of Specification 2 of Charge I: (Mot Guilty) (Groiloy)
Of Chagpe I Geailty

Of Charge II and its Specifications: (Wet Guilty) (Guiliy)
ar
Of Specification 1 of Charge I (Mot Guiliy) (Galloy)
Of Specificatton 2 of Charge I (Woi Gualiy) (Guiliy)
Mot Gty of Apsravaied Assauli, but Guilty of Azsauli Consummated by a Batfery.)

Of Chagge II: Gy

(Siznaturs of President)

D8, FAN 370 » 10 Sapbarmbed 2014 12dr
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APPENDIX B

Appendix B-3
Findings Worksheet—Capital Cases

Tabis B-3
Zampls Findings Waorkchest—Captial Cacsc

Lirnbed bk

'

SPC Jarei [ Jorem } FIMDIRES WORRSHEE
1X5-25-ET50

A Ca US04 PR

£ Akrtoedten Dibvtibof

[MOTE: Afier the conrt members have reached their findines. the President shall sivike ot all
inapplicable lanemape. After the Ailitary Jodee has reviewed the worlsheet the President will

anpounce the findings by reading the remaining lapgpaze. The President will not read the lan=nage in
bald primt |

Specialist JTames T Tomes, this court-martial finds yoo

I. Full Acguitial

Of (The) {all) Chargs(s) and (§ts) (their) Specification(s):
Mot Croilty

O Mized Findings

O the Specification of Charge I:

a. Mot Crailty
b By unamimsous vote of all members, Guilty

President

COL James Member

LTC Joyce Member

C5M Brenda Member

156 Sally Member

SFC Steven Member

122 8 Fral 270 » 10 Saptarmbes 20148



ADPENDIN B

. Guilny
d. Mot Guilty of premeditated muarder, bat Cailty of unpremeditated nrder

Of Charge I (Mot Geadiy) (Guilty)
Of Charpe IT and its Specification: (Ivot Guilty) (Guilry)
Of The Specification of the Additional Charge:

a. Mot Guiliy
b. By unamimsous vots of all members, Guilny

President

COL James Member

LTC Jerpce Member

C5M Brenda Member

156 Sally Member

SFC Steven Member

. Guilny
d. Mot zuilty of felony mvarder, Tt guilty of unpremeditated marder

Of The Additional Charge: (Not Guilty) (Guilty)

(Sizmaturs of President)

[, Pl 270 » 10 Saplarrier 20174 123
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APPENDIE B

Appendix B-4
Findings Worksheet—Exceptions and Substitutions

Tabls B-&
Samipls Findings Waorkchast— Exosptione and §wbcShrtion:

Lirnlee] Elatis

W
SPC ik O Jof AMDIRGE WORKSHEET
1X5-a5ET80

& o 15048 PR

Bkl Alrteiven Ditvtiihod

e

[MOTE: After the conrt members have reached their findines the President shall strike ont all
inapplicable lansnape. Afier the Alilitary Jodee has reviewed the worlshest. the President will

anmounce the indimgs by reading fhe remaining language. The President will nof read the langnage in
bald primt |

Specialist JTames D Jooes, this court-martial fnds yoa-
L Full Acguittal or Full Conviction

Of (The) {all) Charge(s) and (it (their) Specification(z):
(Mot Gailty) (Geiliy)

O. Mixed Findings

Of Charge I and its Specifications: (Mot Guilty) (Guilty)

Of Specificaton 1 ?:ni' Charge ID (Mot Guilty) (Grailey)
(Crtlry, Except the [word(s)] [Sgure(s)] [word(s) and fzure(s)]-

Of the excepted [word(s)] [Emmre(=)] [waord(s) amd fgareis)):
Mot Guilty)

Of Specification 2 of Charpe I: (ot Guilty) (Guilry)
Of Chazge I Guiliy

Of Charpe IT and its Specifications: (Mot Guilty) (Guilty)
ar
Of Specification 1 of Charge I (Mot Guilty) (Guilry)
(Grutley, Except the [word(s)] [Egare(s)] [word(s) and fgure(s)]:

Substinating therefor the [word(s)] [Sgare(s)] [word(z) amd Szares)):

Of the excepted [word(=)] [Ezare(s)] [word(s) and fpareis)]:

1208 [, Pl 37 =0 = 100 Sa plarmbad 2014
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Not Guiloy
Cf the substrnated [word(s)] [figare(s)] [weord(s) and Azure(s)]-

Of Specification 2 of Charge IT- (Mot Gudlny’) (Gudlty)
Of Charpe IT: Croaliy

{Siznamures of President)

Oa8, PAR 270 = 10 Saplarmie 2074

E-10



ATPPEMNDIX B

Appendix B-3
Alternative Findings Worksheet

Tabls BE-E
Sampls Findings Waork chest—3ample Altsrmative Findlmge W orkchest

L] Shuilink

LS

BT i [ Lt ARDIRGS WORKSHEE
1F5-S5 ATED

& Lo 1504 PR
Ecded Adrtoraten i bos

[MOTE: Afier the conrt members have reached their findines, the President shall sirike put all
inapplicable lanrmare. Afier the AMilitary Judee has reviewed the worlshest. the President will

anmonnce the findimgs by resding the remainime langnage. The President will not read the lansnaze in
bold primt |

Specialist JTames [ Tenes, this court-martial finds yoa-
L Ful Acguitial or Full Conviction

Of (The) (all) Charge(s) and (5is) (their) Specificaton(s);
[a] Mot Gailty
[b] Guilty

O. Mized Findings
Charge I (Breaking Restricton)

Of Charpe Tand its Specification:
[a] Mot Guilty
[b] Gradry

Charge IT (Burglary)

Of Specification 1 of Charge IT-
[a] ot guilry
[b] Gradlry
[c] Mot Geailiy, bai Guilty of Housebrzaking, in wislation of Article 130
[d] Mat Gty ot Guoilty of Housebreaking with intent to commit indscent assaalt thersin, in
vialation of Arnticle 130
[¢] Geulry. excepe the [woard(s)] [fizure(s)] [werd(s) and fgure(s)]

and substinImE therefor the [word(s)] [0EuT=(z)] [word(z) and GEmTe(s)]

1208 D8 Pal 270 » 10 Saplarmier 23074
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APPENDITH B
aof the excepted [word(s)] [Geure{s)] [word{s) and fizure(s)], Mot Guilty, of the substnmed
[word(s)][figur={z)] [word(s) and figure(s)]. Guilty.

Of Specification 2 of Charge I-
[a] Bot Guilty
[b] Crutlty o .
[c] Mot Guilry, ot Guiloy of Housebreaking im vielaton of Aricle 130
[d] Geuilry, except the [word(s)] [figure(s)] [word(s) and figure(s)]

{and sbstinuiing therefor foe [word(s)] [Azuwe(s)] [word(s) and Sgure(s)]

aof the excepied [word{s)] [Geure{s]] [word{s} and Seure(s)], Mot Guilty, of the substiuted
[werd(s)] [fzare(s)] [word(s) and fizure(s)]. Gudty.

Of Charge I
[a] Mot Guikty
[b] Gradey

Charge ITT (L arceny)
O the specfication of Charge IIT-
[a] Bot Guilty, and of Charge ITT, Mot Guilty
[b] Gy, and of Charge I Guilty
[c] Mot Guilty, ot Guilry of atempied larceny o vielation of Armcle 50
[d] Mot Guilty, bat Guilty of wrengful apprepriation, and of Charge I, Grulty.

i(Siznaiure of Presidsnt)

Dol Pl 3701 = 10 S pliri 2014 it
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Appendix C
Sentence Worksheets

1. Sample Sentence Worksheets for the variouos types of courts-martial are lecabed at C-1 through T4

2. The Seotence Workshest muost be carsfally reviewed by the military judze befors it & given to the court
members. The samples should be modified to nsure that the court is oot given the oppermity to adjudze an
unlawfol senfence or one that is inapproproate. Examples inclode:

a. Finss The fine heading and sentence alement should be removed unlsss there is an unjust enrichment or
some other colorable basis for imposing a fipe. The tmal counse] may anoeunce that the govermment does
ot miend to argue for moposition of a Sne, in which case the milifary judge may elect to delste that
punishment from the workshest The contingent confinement lanzoaze is rarely appropriate.

b Mandatory Septences. In cases in which theres is 8 mandatory sentence for cernain elemenis, that senfence
element should be the anly one placed oo the Sentencs Workshest, For exampls in 3 case in wiich the
accused has besn convicted of Articls 118(1) ar {9}, the confinement slement shoold read- Tio be confned
for (life with eligibiliy for parole) (life witheut elizibiliy for parole). In such cases, the resmicton and hard
Labor without confinemsnt elements shauld be remewed.

3. Counsel for both sides showld conzent to the Sentence Workshest on the recard prier to it being given
the court members. Ina capial case, the court poast ensure that the ageravating factors listed on the
Semtence Worksheet are the same faciors of which the accused was given nodice.

4. When the court members refurm fom deliberations, the military jodze must review the Sentence
Worksheet o ensure that the sentence is lawfol and in proper form. The militory judge mwost have the
President correct any mistakes or onvssions prior to anmoncement of the senfence

124 Do8, AN 270 = 10 Sa plarmie 2014
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